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HEN I had finiſhed the former part of the Reports 
W of this reverend Judge, collected by him in the 
firſt ſixteen years of the late KI x CHARLES THE FIRST (a), (a) See d The 
I obliged myſelf by promiſe, that, if God ſhould bleſs me uy” e 
with health, I would employ it in fitting the reſt of his | x 
Reports for public uſe. But, were I not under ſuch an 
engagement, a debtor to my country, and in particular to 
the profeſſors of our law, the mere merit of the action 
would ſufficiently have encouraged me to it; for, wherein 
could I better have ſpent my time, or more obſerved that 
rule of THE AposTLE, of © ſeeking not my oton only, but of 
** others good,” than in uncaſing this jewel, and commu- 


a 2 | nicating 
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nicating to poſterity fo great, though hitherto hidden 2 
treaſure of law and learning ? Beſides this, which was 
enough to excite, I had another reaſon that did ſweeten M 
my labours herein; and that was, the pleaſure I took in 
re- collecting theſe curious pieces, and through them view- 3 
ing the moſt lively image of a perſon whoſe piety, know. 
ledge, and virtues, had made him as much admired by 
others as his relation had endeared him to myſelf ; ſo that 
I could not, in juſtice to his memory, ſuppreſs any longer 
this monument of his fame. Sure it is a bleſſing pro- 
miſed to every good man, that his works fhall praiſe him 
in the gales : of which nature, I, taking this to be one, 
conceived it was but my duty to publiſh it. 


To thoſe who have had a taſte of this worthy and 
eminent Judge's great abilities, of his Reports formerly 
printed, I need not furtheg recommend theſe than by fary- 
ing only that they are of the ſame piece, and drawn by 
the ſame hand, but with ſo much exactneſs and perfec- 
tion of ſkill, that in the firit though he hath ſurpaſſed 
many others, yet in theſe he ſeems to ſurpaſs himſelf, 
And therefore I have bcen more than ordinarily careful 
in the edition, that the reyerend Reporter may not be 
blemiſhed with thoſe many Errata in this which have 
ſomewhat obſcured the former eſpecially in the latter 
edition of it by ſome ignorant and mercenary perſons, 
who care not how they blur men's credits, and therein 
wrong the reader as well as the learned and judicious 
Reporter, ſo they may have a yendible impreſſion. To pre- 
vent all groſs and fatal miſtakes, I have peruſed every ſheet, 
and exactly examined the ſame by the original under his 
own hand: which, as it did very much retard the impreſſion, 

ſo 
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o I hope the correctneſs of the work will abundantly 
atisfy for the delay of it; and thoſe errors which have 
ſcaped in the printing of theſe Reports are ſuch as an 
iy judgment may ix tranſitu rectify: however, you will 
nd them particularly corrected in the uſual place, after 
e end of this book. 


There ſtill remains another part of this learned Judge's 
Reports, collected by him from the twenty- third year to 
he end of the reign of queen Elizabeth, which I intend to 
publiſh, if God be pleaſed to lend life and health ; and 
o ſhall once more have occaſion to mention is name, 
vhoſe merits and memory cannot too thankfully be re- 
orded: and I am ſure, I may err ſooner in the defect of 
his praiſe than the exceſs ; for he died full of commenda- 
ion for wiſdom and piety ; and left ſuch a ſtock of repu- 
ation behind him as might kindle a generous emulation 
in ſtrangers, and preſerve a noble ambition in thoſe of his 
name and family to perform actions worthy of their an- 
ecſtors,—/alete, 


HAR. GRIMSTON. 


E, all knowing the great learning, wiſdom, and 

integrity of the Author, po, for the common 

| benefit, approve and allow the publiſhing of this book, in 
the ſame letter as now is printed. 


Jo. Glynne. 
Oliver St. John. 
Edward Atkins. 
Robert Nicholas. 
Matthew Hale. 
Hugh Wyndham. 
P. Warberton. 
Jo. Parker. 
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PROMOTIONS 
5 „ 


REIGN OF KING JAMES THE FIRST, 


k W 5 _ 


CHANCELLORS AND COMMISSIONERS OF 
THE GREAT SEAL. 
N the firſt year of the reign of king James the firſt, Sin Trowas 


EER Ton (being in the time of Queen Elizabeth keepet of the Great 
Seal of England) was conſtituted Lord Chancellor, 


Upon the 7th of March, 14. Jac. 1. Six Francis Bacon, Knight, 
youngeſt ſon of Sir Nicholas Bacon, and formerly Attorney General, was 
made Lord Keeper in the life-time of Sir Thomas Egerton : and upon the 
fourth of Jazuary 1617 (being the day after Sir Thomas Egerton's death), 
was made Lord Chancellor: his father was the firſt Lord Keeper, and 
he the laſt Lord Chancellor. 


Upon the 1ſt of May, 19. Fac. 1. Tis Gztar Seal was delivered'ts 
His Majeſty, who the ſame day granted a commiſſion to the then Lord 
Treaſurer, the Duke of Lenox, and the Earls of Pembroke and Arundel, to 
have the keeping of THz GAEAT SEAL, add to ſeal all ſuch things as the 
Lord Chancellor ought to do, and to fign decrees: On the ſame day ano- 
ther commiſſion was granted to Sir James Lea, Knight, Chief Fuſtice of 
the king's bench, to execute the room and office of the Lord Chancellor 
in the Upper Houſe of Parliament. And then alſo a third commiſſion 
was directed to Sir Julius Cæſar, Knight, Maſter of the Rolls, Barox 
Bromley, and to the Juſtices Winch, Doderidge, and Hutton, and the Maſters 
of Chancery, to hear and determine caſes in the chancery. 


In the ſame year, upon the 10th of Fuly following, Jobn Williams, Dean 
of Weſtminſter, and Biſhop-elect of Lincoln, received The Gxear Sal 
from the king; and upon the twenty-firſt of the ſame month, a warrant 
was directed to the Lord Treaſurer and Barons of the Exchequer to give 
allowance to the ſaid Jabm Williams of all his fees, e. ſrom the firit of 
May next preceding, 


SECONDLY; - 


f m 1 n 


o 


| SECONDLY; | 
JUSTICES OF THE KING's BENCH, 


Eaſter Term, t. Jac. 1. 


Sir John Popham, Kat. Chief Juſtice. 

Sir Edward Fenner, Kut. 

Sir Francis Gawdy, Kut. | Juſticer. 
Sir Chriſtopher Velverton, Kut. 


IN the ſame year, on the 11th February, Sir David Williams, Knight, and 
ſerjeant at law, was ſworn Juſtice, ſo that there were five Judges in that 
Court (a). | { 


On the 26th Auguft, 3. Fac. 1. Sir Francis Ganody receiving a patent to 
be Chief Juftice of the common pleas, Si Lawrence Tanfield, Knight, and 
Serjeant at Law, upon the 25th of January following, was ſworn Juſtice 
of the king's bench. 


On the zoth May, 4. Fac. 1. a commiſlion was granted to Sir John Pophan 
to occupy the place of the Lord Chancellor of Exgland, in the higher 
Houſe of Parliament. 


Upon the 1oth of June, 5. Jac. 1. Sir John Popham died; and upon 
the laſt day of Trinity Term, Sir Thomas Fleming, Chief Baron of the 
exchequer, was made Chief Jullice of the king's bench, 


Upon the laſt day of Trinity Term, in the ſame year, Sir Lawrence 
Tanfield being made Chief Baron, Sir John Croke, one of the kiog's ſer- 
jeants at law, and Juſtice of the counties of Brecknock, Radnor, and 
Glamorgan, was the ſame day [worn Juſtice of the king's bench, 


Is the fammer vacation, 16. Fac. 1... 4% Chrifepber Yeboerten died; 
and upon the 26th of November following, Sir Jabs Doderidge, Knight, 
was ſworn Jaltice of the king's bench. 


Norz, That in Eaſter Term, 1. Zac. 1. he was created ſerjeant at law, 
and upon the 29th of October, 2. Fac. 1. the king, making him Solicitor 
General, -granted him the day before a releaſe and diſcharge of the ſtare 
and degree of ſerjeant at law, and from wearing of any his veſtments ac- 
cuſtomed ; and in Trinity Term, 5. Jac. 1. he was made the king's ſer- 
jeant at law without further ceremonies, 


( See Preface to 4. Co. 30. 3. and Cro, Car. 4. & 127. 


er 


ST”; 


JUSTICES OF THE KING's BENCH. 


In the vacation, after Eaſter Term, 11. Jac. . Sir David Williams died; 
and upon the twenty- firſt of April following, a patent was granted ta 
Robert Houghton, ſerjeant at law, to be one of the Juſtices of the kiog's 


bench. 


Upon the 25th of October, in the ſame year, Sir Edzvard Cole, Chief 
Juſtice of the common pleas, was fworn Chief Jquice of the king's 
bench. 


Upon the 15th of November, 14. Tac. 1. Sir Edward Coke was by writ 
diſcharged of the office of Chief Juſtice of the king's bench; and upon 
the day following, Sir Henry Montague, Knight, the kings ſerjeant at law, 
and (then alſo) recorder of London, was ſworn Chief Juſtice of the king's 
bench, , 


Upon the 23d of January, 17. Jac. 1. Sir John Creke died at bis houſe 
in Holborn. 


Upon the gth of Oftober, 18. Jac. 1. Sir Thomas Chamberlain, Knight, 
ſerjeant at law, and Juſtice of Cheſter, was made Juſtice of the king's 
= Lt FO EY nga” | | 


Upon the 14th of December, in the ſame year, Sir Henry Montague was 
conſtituted Lord Treaſurer of his Majeſty's exchequer, but continued in 
the office of Chief Juſtice until the beginning of Hilary Term following. 
And upon the 2gth of January, Sir James Lea, Knight and Baronet, and 
attorney of the court of wards, received his writ to be Chief Juſtice of the 
king's bench; and upon the day following was ſworn in that place. 


| In Hilary Term, 2% Fac. 1. Sir Robert Houghton died ; and upon the 
11th of February Sir Ranulph Crew, Knight, and one of his Majeſty's ſer- 
Jeants at law, was made Jullice of the king's bench, 


Upon the 18th of October, 22. Jac. 1. Sir William Jones, one of the 
Juſtices of the common pleas, was ſworn Juſtice of the king's bench. 


In the ſame year and day, Sir Thomas Chamberlain was removed, and ap- 
pointed to be Juſtice of Cheſter ; and Sir James Whitlecke, late Juſtice of 
Cheſter, was ſworn Juſtice of the king's bench. 


Upon the 25th of romp in the ſame year, Sir James Lea was by 
hi 


writ diſcharged from being ef Juſtice ; and the day following Sir Ra- 
nalph Crew received a writ patent to be Chief Juſtice of the king's beach. 


THIRDLY, 


1 2 1 
THIRDLY, 
JUSTICES OF THE COMMON PLEAS, 
Eaſter T erm, 1. Jac. 1. 


Sir Edmund Anderſon, Chief Juſtice. 


Sir Thomas Walmſley, Kut. 
Sir George Kingſmill, Kut. Tuſtices, 
Sir Peter Warberton, Ki. 


PON the gth of February in the (ame year, Sir William Daniel, Knigh, 
and ſerjeant at law, was ſworn one of the Juſtices.of the common 
pleas; ſo that there were five Judges in that Court, 


In the ſummer vacation, 3. Fac. 1. Sir Edmund Anderſon died, And 
upon the 26th of Auguſt following a patent was granted to Sir Franci; 
Gawdy, one of the Juſtices of the king's bench, to be Chief.Juſtice of the 
common pleas, who was ſworn upon the gth of October following, 


Upon the 25th of January, in the ſame year, Sir Thomas Coventry, 
Knight, and ſerjeant at law, was made one of the Jultices of the common 
pleas, in the place of Sir George King ſmill. 


About Whitſuntide, 4, Tac. 1. Sir Francis Ganudy died, and upon the 
20th of jute, Sir Edward Cole, Attorney General, was ſworn ſetjeant in 
chancery, brought to the common pleas bar in his party-robes, created 
Chief Juſtice ; and then being diſcrobed, put on his robes of a Judge, 
and ſat that * in Court. 


In ſummer vacation, 5, Fac. 1. Sir Themas Coventry died (a), and upon 
the 24th of November Sir Thomas Feftcr, Knight, ſerjeant at law, was 
conſtitured one of the Joſtices of the common pleas, and upon the 26th 
of November ſworn in court before Coke, Walmſley, Warberton, and Danic!, 


Upon the 7th of November, g. Fac. 1. Sir Humphrey Winch, Knight, was 
ſworn one of the Juſtices of the common pleas, in the ow of Sir Thomat 
Walrnſley, who died the vacation preceding, 


About the end of Eaſter Term, 10. Jac. 1. SirT; homas Fefter died; and ia 
Hilary Term following, Sir Auguſtine Nichols was made Juſtice of the common 
Pleas. And upon the 29th October, 13. Fac. 1. had his patent renewed, 
and to have « and take fee and livery of CHaRLEs the Prince, &c. in the 


(a) Sed vide Cro. Car, 1. where i it appears poſt. 424+ Newman v. Moor, where 3 
that Sir Thomas Coventry was Attorney Gene- motion is made by CovzN TA, the lit 
ral on the acceſſion of Charles the fut. And ſolicuer, 


office 


JUSTICES OF THE COMMON PLEAS. 


office of keeping bis Great Seal, and to be of counſel with him in all 
matters, and to hold his fqrmer place and precedency of Juſtice of the 
common pleas, 


Upon the 25th of October, 11, Fac. 1. a writ was directed to Sir EA. 
award Coke, Chief Juſtice of the common pleas, to be Chief Juſtice of the 
king's bench, And the day following, Sir Henry Hobart, Knight and 
Baronet, and Attorney General, was made Chief Juftice of the common 
pleas. And upon the 2d of April, 15. Fac, 1. (his firk patent being re- 
voked) another patent during pleaſure was granted him, to be Chief 
Juſtice of the common pleas, and to take fee and veer of CHarLBs Prince 
of Wales in the office of his Chancellor,-NorTz, That Sir Henry Hobart 
being made ſerjeant, 1. ec. 1, the king, upon the 3d of November, 
3. Jac. 1. made him attorney of the court of wards, 2 him the day 
before a diſcharge or releaſe of the office, ſtate, and degree of a ſerjeant 
at law. | : 


Upon the zd of May, 15, Jac. 1. Sir Richard Hutton, Kuigbt, ſerjeant 
at law, was ſworn one of the Juſtices of the common pleas, in the place 


of Nichols or Daniel. 
In menſe Michaelis, 19. Fac. 1. Sir William Jones, Knight, of Lincolw's-Inx, 


was ſworn one of the Juſtices of the common pleas, in the place of Nicholz 
or Daniel, | Sow go 


Upon the 18th of October, 22. Jac. 1. Sir Francis Harvie, Knight, one 
of the ancient ſerjeants, was ſworn Juſtice of the common pleas, in the 
place of Sir William Jones, who was removed into the king's bench. 


Upon the 4th of February, in the ſame year, Sir Humphrey Winch di 
And upon the 11th of that month, Sin Geoxce Crore, Knight, one 
his Majeſty's ſerjeants at law, was made Juſtice of the common pleas, | 


FOURTHLY, 


1 


FOURT HL X. 
BARONS OF THE EXCHEQUER, 


E Jac, I, 


Sir WILLIAM PERIAM, Knight, Chief Baron. 
Sir RokgERT CLARK, Knt. | 
Sir SaviL, Knt. | Barons 


N Trinity Term, 2. Jac. 1. Sir George Snigge, Knight, and ſ eant at 
1 law, was made 'Baron of the . A F * 


Upon the 27th of October, in the ſame year, Sir Thomas Fleming, Knight, 
and Solicitor General, was made Chief Baron of the Exchequer, in the 
place of Sir William Periam, who died in ** preceding vacation, 


Upon the gth of February, 4. Fac. 1. vir James Altham, Knight, and 
ſerjeant at law, was made one of the Barons of the exchequer, in the place 


pf Savil, 


Upon the 25th of June, 5. Zac. 1. Sir Lawrence Tanfield, one of the 
 Juftices of the king's bench, was ſworn Chief Baron of the exchequer, in 
the place of Sir Thomas Fleming, who the day before was made Chief 
Juſtice of the kiog's bench. 


Upon the 25th of November, in the ſame year, Sir Edward Heron, 
Knight, was made one of the Barons of the exchequer, in = room of 
Robert Clark, and ſworn before T anfield, Snigge, and ltham, & 


Upon the 6th of February 7. Jac. 1. Sir Edward Bromley, Knight, and 
ſerjeant at law, was ſworn one of the Barons of the exchoguer, i in the placg 
of Sir Edward Heron. 


Upon the ad of May, 15. Fac. 1, Sir Jobn Denham, Knight, of Lincolu 1. 
Inn, was ſworn, one of the Barons of the exche quer, in the place of Snigge, 
or Altham, 


c 
t 
r 
0 


Eaſter Term, 


| 8, Jac. 1. In the King's Bench. 


Sir John Popham, Kur. Chief Juſtice. 

Sir Edward Fenner, Kt. 

Sir Francis Gawdy, Kut. Fuſtices 

Sir Chriſtopher. Velverton, Kut. f 

Sir David Williams, Kut. | | | | 
oe Sir Edward Coke, Kit. Attorney General. | 
Sir Thomas Fleming, Kut. Solicitor General. 


night, 
2 the 
— ———ů—ꝛ — 
, and 
place 
A Carl or SERJEANTS. ed 2 
the | | _ 
r, in . : | 1 o 
ier F this term fourteen ſerjeants at law were made: 3 
N f f abate by the de- 
OF THE INNER TEMPLE. OF THE MIDDLE TEMPLE. miſe of the 
1. Jahn Croke (a), 6. John Shirley — own — 
2. — Coventry, George Fa — — the 
3. Laurence Tanfield, Edward Philips, 771 
4. Thomas Foſter 9. Auguſtine Nichols. 
5. Robert Barker. 
OF LINCOLN'S 1NN. OF GRAY'S INN. : 
10. Robert Houghton, 13. James Altham, 
11. Thomas Harris, 14. Richard Hutton. 


12, Henry Hobart. 


Except Shirley, Snig, and Hutton, they had all received their - 
ſericants writs in Hilary Term, 45. Eliz. returnable tres Paſche 
following; before which time, by the queen's demiſe, the ſaid 
writs were abated (5); and new writs were awarded under the 


(a) Rrconpen of the City of London. determine by the demiſe of the crown, but 

(5) But now by 7. Will. 43. c. 27. no ſhall continue in full force for ſix months 
commiſſion either civil or military, which next after ſuch demiſe, unleſs made void, 
by 1. Ane, ſt. 1. c. f. is explained to mean in the mean time, by the next and imme- 
no patent, or commiſſion of any office or diate ſucceſſor. See 2, Hawk. P. C. 4. 
employment, either civil or military, ſhall 1. Com, Dig. 38. 

CRO. JAC, B name 


2 Eaſter Term, 1. ſac. 1. In B. R. 


Cees name of the now king, returnable the ſame , Paſche. And 
three other writs were afterward directed to the ſaid Shirley, Suit, 
and Hutton, returnable the ſame day, who appeared in chancery th 
Tueſday following, poſt tres Paſche. 


PaRexDENCY, 


A Cask oF PRECEDENCY, 


If a barriſter be TR SAME day the ſaid John Croke, becauſe he had - been 
ſpeaker of the ſpeaker of the parliament (and thereby had gained place of al 
houſe of com- . . . . 

mons, and be Other counſellors, not being ſerjeants before), by direction tron 
made a ſcrjeant, the lord-keeper, appeared as antient, although he was puiſne in ad- 
yet he ſhall oniyx mittance to five of them; and he made a ſpeech in all thei 


have precedence - T . * 
gor kus dime of Names, and delivered to the lord-keeper a ring for the king. 


is admi ; — | i 6 ; 
2 <A And then they there ſeverally took their oaths ; after which 


day was prefixed them, viz. upon Tue/day, poſt menſem Paſchæ, to 
be at the common pleas, to have the folemnity of the degre: 
there performed ; at which day, Philips, becauſe he had received 
the king's patent to be of his ſerjeants, came firſt, as antient 
ſerjeant. | 


And the ſaid John Croke (notwithſtanding he had been 
fpeaker of the parliament, and notwithſtanding he was knighted 
the Sunday before), by the appointment of PorhAu, Chi 
Juſtice, with the aſſent of the greater part of the juſtices and ba. 
tons (againſt the opinion of the lord-keeper, and twelve of the 

 privy-council, who writ their letters, that he ought to have zhe 
precedence before the other ſerjeants, notwithſtanding their anti- 

qutity of admittance ; and the opinion of ANDERSON, Gawps, 

4. Com. Dig. FENNER, and YELVERTON, who concurred with the lord- 
123. keeper) ; was brought to the bar after the ſaid five new ſerjeantz, 
who were his antients in admittance, and ſo to hold his place. 


Cro. Car. 4. And every of them, after they came to the bar, had ſeveral writ 
70. Co. 99- and counts, which counts they recited ; there then being the 
"a ** 2 lord-kceper, lord-treaſurer, and all the juſtices of both benches, 
1 and barons of the exchequer; and after their count recited, and 
| | writs read by the prothonotary, one of the antient ſerjeants im- 
parled thereto, and then placed them in their places; one of their 
friends being a bencher, delivers in court the rings for them to al 

the judges, 13 and officers there. 
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Weaver verſus Francis Clifford. Carr 2. 
Eaſter Term, 44. Eliz. Rell 


'S EBT, upon an eſcape againſt the defendant, as ſheriff of N. 1222 
Veri ſhire; and demands two hundred and forty pounds, for that — Here — 

dne William Carr and others were indebted to him by a recogni- , ,,jner _— 

ance acknowledged in 1 in two hundred and forty upon a capias, 


pounds ; whereupon he ſued a ſpecial /cire ſacias in chancery, after ſcire fa- 


»hbeen 
of all 


| trom ind had judgment by default, after two nibilt returned, and an ¼ . upon a 
In ad- legit ſued; which being returned 141/, he purſued a capias ad ſa- — = 


isfaciendum, and thereupon the ſaid Milliam Carr was taken in 280. 289. 450. 
xecution at York, and afterward let at large at London, the C ee 
plaintiff not being ſatisfied, per quod ation accrevit. . Roll 2 
Upon this declaration the defendant demurred in law. $05. : 
GODFREY for the plaintiff moved, that this execution is good Cro. Eliz. 188, 
by a capias ad ſatisfaciendum, although it be in chancery upon a 164. 578; 7 4 
ecognizance, where no capias lies at the firſt; and ſo it hath been B55 — 
he courſe always there uſed, which is to be allowed: for the = 8 
ourſe of every court is to be obſerved, 11. Hen. 7. pl. 15: 6. Co. 54. 


8. Edw. 3. pl. 13. Dyer 306. And although the granting of the 8. Co. 142. 


thei 


lich 2 
he, to 
degree 
ceived 
ntient 


been apias be error, yet the ſheriff is not to take advantage thereof, * * . 
ighted du? it is good againſt him, and he is chargeable for the eſcape : for 3 
Chir e .Quall be excufed by reaſon thereof in falſe impriſonment, al- 
4 he. —_ the proceſs were erroneous ; for he is not to examine it, 
of the 1. Edw. 4. pl. 27. 3. Edw. 6. pl. 65. 36. Hen. 8. Dyer 60. 
ve the 4 Hen. 4. pl. * 20. Hen. 6. pl. 36.; and upon this reaſon 
* t was adjudged accordingly in the exchequer - chamber, in 
pr Dgnel v. Paſton (a),, that debt lies upon ſuch an eſcape, the party 
lord- eing arreſted by capias upon a recognizance, admitting the pro- 
jeant, ſs to be errone us. 
4 Tur Cova r here were of that opinion, but gave day over to 
de adviſed (b). 
| writ: (a) Cro, Elit164. 
the (5) In the report of this caſe in Velver- zance ; but Fenner, becauſe, although the 
hos on 42. it is ſaid, that threz of the Judges, proceſs be erroneous, it was not void. 
ches, iz. Telver tos, Gau dy, and Popham, were And ſee 2. Leon, By. 4. Leon. 78. 
bh and pf opinion that the action would not lie, be- 2. Mod. 196, Strange, 509. Ld. Raym. 
im- uſe a capias cannot iſſue upon a recogni- 240, 
* their | 
to al Yare verſus Gough. Cart g. 


PON DEMURRER. The caſe was, That the defendant be- 4" Pr gen 9 
ing indebted to Cooper, who died inteſtate, adminiſtration of mg wine 3 
is goods was committed to J. S. who brought debt and had judg- cre facias upon 
ent, and died before execution; and the adminiſtration of the a jud:ment ob- 


goods of Cooper, the firſt inteſtate, was committed to the plaintiff, tined by a firſt 


ho took a ſeire facias upon that judgment comprehending all this — 
ater.— It was thereupon demurred, whether it lay or no. the inteſtate— 


Gawby, Ty/ſlice, held, that it well lay; for the duty remain- Poſt. 394. 

Ng is as a debt to the inteſtate, and, being recovered, continued ,, 680 
Frith bim in that nature: and being turned into a judgment, Yelv. 33. 
be ſecond adminiſtrator ſhall have a ſpecial /cire facias to exe- 5. Co. y. 

ute it, : | Cro. Car. 227, 
But the other TREE TusTICEs held. that the action was deter- ** L. Ray. 
mined, and he cannot have a ſeire facias for default of privity, ws, 1 


B 2 and 4-3ac. Ab. 417. 


ea tet 


- 


3 F. N. B. 94. c. 98. b. 5. Hen. 7. pl. 41. 9. Hen. 6. pl. 5 
a 4. pl. 1. 42. Af. 8. 7. Hen. 4. pl. 15. Wherefort, 
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2 and therefore is put to begin again. Whetefore it was adjudged 
4 4 — 

Sd, Accordingly, unleſs, &c. 26. Hen. 8. pl. 7. | 

But now by 19. Car. 2 c. $, made per- cias, and take execution on ſuch judgment 

petual by 1. Jac. 2. c. 17, an zdmini- atter verdict. 6. Mod. 295. Sce allo 8. & 

ſtrator de bonis non, &c, nay ſue a ſcire fa- 9. Will, 3. c. 10. 


Chandelor egainff Lopus. 
Casr 4: I the Exchequer-Chamber. 


Treſpaſs on the ACTION UPON THE CASE. Whereas the defendant being: 
cafe for ſclling a goldſmith, and having ſkill in jewels and precious ſtones, 
I had a ſtone which he affirmed to Lopus to be a bezar-ſtone, and 
* i. fold it to him for one hundred pounds; ubi revera it was not: 
't was not a be- bezar-ſtone : the defendant pleaded not guilty, and verdict was given 
gar- fene, will and judgment entered for the plaintiff in the king's bench. 
not lie unkſs it Rut error was thereof brought in the exchequer- chamber; be- 
1 cauſe the declaration contains not matter ſufficient to charge tlc 
brew it was not defendant, viz. that he warranted it to be a bezar-ſtone, or that 
» b:war, or that he knew that it was not a bezar-ſtone; for it may be, he himfclt 
he warranted it was ignorant whether it were a bezar- ſtone or not. 
— AE: And ALL THE JusTIiCEs AND BARONS (except ANDERs0X' 
a held, that for this caute it was error: for the bare affirmation 


S. C. Dyer, 75-that it was a bezar-ſtone, without warranting it to be ſo, is no 


4 . cauſe of action: and although he knew it to be no bezar- ſlone, 
Rep. 5. it is not material; for every one in ſelling his wares will affiru 


Yelv. 20. that his wares are good, or the horſe which he ſells is ſound; ye 
1. Sid. 146. if he does not warrant them to be ſo, it is no cauſe of action, and 
1. Stra. 653. the warranty ought to be made at the ſame time of the ſale; a 


Þouyl. 158. 

ER foraſmuch as no warranty is alledyed, they held the declaration 
. to be ill. 5 

AxpExsox to the contrary ; for the deceit in ſelling it for: 

bezar, whereas it was not fo, is cauſe of action. — But, notwith- 

ſtanding, it was adjudged to be no cauſe, and the judgment ws 


reverſed. 
| Rew again Long. 
Michaelmas Term, 42. & 43. Flix. Roll 335. — Ii the Exchequer Clanler. 


In ejed ment, an FAROR in the exchequer-chamber of a judgment in an ejedl 
infant muſt ſve I ment. The error aſſigned, that the plaintiff was an infant u 
. the time of the bill purchaſed, and ſued by attorney, where be 
5 this, 3 could not make an attorney, but ought to have ſued by guardian (0). 
an error in fait, And ALL THE JUSTICES AND BARONS held it to be erroneous for 
is t:iable in the this cauſe, ahd to be an error in fait, and might be well aſſigned 
erchequer- for error in this court; although it were alledged, that the au- 
aye 260 thority given them by the ſtatute 27. El;z. c. 8. was not to examine 
640, matters in fait, but only errors in law, which appeared of record, 
cio. Car. $14, and to affirm or reverſe the judgment. But, notwithſtanding 


Hob. 5. they all, except ANDERSON, held that it might be aſſigned. 
ro, Liiz. 424. 2. Saund. 213. 1. Vent, 103. Cowp. 128. 


—— — — LL... 


— O 


Cazt 5. 


% aA www we 23 wes 


(a See 21. Jac. 1. c. 1 3. which aids a by conſeſſion, nibil dicit, non ſum info mats, 
ſvir by an infant by attorney after verdict z or writ of enquiry executed, 
and by 4. & 5. Ann. c. 16. after judgment | T 

THE | 
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Tur DEFENDANT in the writ of error then ſaid, that he was of Rew 
all age at the time of the bill brought, and thereupon they were at againft 
ue, and a writ of »//i prius awarded for the trial thereof before a” 
dentaM, Chief Baron, and FENNER, one of the Tuſtices of the king's org faQt is 
ch. And it was moved to be ill for this cauſe. —But THE y held ' wy ng 
to be well enough, and that be might be juſtice of A pris to COS * 


y the error in fart of his own judgment. may try it on 
g tir own judgment. 3. Salk. 146. Stra. 144. 127. 


Ir was alſo moved, that this trial was ill, becauſe this writ of ,in got ca- 
rius iſſued under the exchequer ſeal, in regard that ANDERSON, minable under 
hief Juſtice of the common pleas, who had the ſeal of that court, what ical a writ 
efuſed to ſeal it. But they held it to be good enough, for that it 1 pris 
not examinable under what ſeal this writ iſſued. Wherefore the 

fue being found for the plaintiff in the writ of error, that the 2. Ter. Rep. 87. 
laintiff in the firſt action was within age at the time of the bill 


udged 


Cgment 
Iſo 8. & 


eing: 
tones, 
>, and 
Not a 
given 


ö be- xhibited, they reverſed the judgment, and remanded the record. 

the IT was afterward moved in the king's bench, that they had The 27. Elie, 
- tha proceeded in the exchequer-chamber, without warrant of the ſta- ©- 5- does not 
imſck ute, to try error in fait ; for the ſtatute doth impower thein only extend to errors 


. . G2 in fait, 
o examine errors in the record. And of that opinion were ALL 8 

ur JusTICEs. Wherefore, for this cauſe, they would not re- Hoh. DIPS 
grant reſtitution upon this judgment to the defendant, who was Cro. Car. 814. 


put out by the firſt judgment. 2. Lev. 38. 


.SON' 
ation 
18 No 


tone, Vent. 207, Stra. 606. 690, Ld. Ray. 1403. 
iffiru Coxe againſt Cropwell. 8 
F ar | Hilary Term, 44. Elix. Rall 709. — In the Exchequer Chamber. 

42 PAROR of 6 in the king's bench, in an action of In trever, upon 
2 1 trover againſt huſband and wife, becauſe the wife after cover- the converſion 


ture found goods, and converted them to her uſe. They pleaded * 
quod ip/i non ſunt culpabiles.— And for this cauſe it was ruled to be ie plead guid 
ll; for that no tert is ſuppoſed in the baron, and fo ought to have ip/ non ſunt cal- 
pleaded quod ip/a non eft inde culpabilis, Wherefore, after verdict 2 itis bad, 
for the plaintiff, A REPLEADER was awarded, 3 
Cro, Eliz. 883. Cro. Car. 254. 405. Hob. 126. 1. Rrownl. 7. x, Burr, 300. 
WHEREvPON they repleaded and traverſed the converſion ; and Where an iſſue 
it was found for the plaintiff, and judgment accordingly : and error is joined on an 
aſſigned, that the firk iſſue was well joined, and there ought not to d ͥiei 


efore, 
atio 


for 1 


with- 
t wa3 


point, A x £- 


* have been A REPLEADER. — Sed non allocatur : for the tort being al- „ip Mall 
100 ledged to be in the wife, and none in the huſband, the iſſue ſhall be de awarded. 


only that ſhe is not guilty. And ſo the prothonotaries of the com- Poſt. 239. 288. 


Fo mon pleas certified to be their courſe. . 22. Hen.6.pl.18, 
| 4. Leon, 19. Skin, 570. Cro. Car. 417. Hob. 126. 1. Leon. 412. Palm. 343. Dougl. 396. 747. 
104 Cowper, 510, Dougl. 380. 719. Ld. Ray. 170. Stra. 994. Burr. 292, 


ANOTHER ERROR was aſſigned ore tenus, that the judgment to The form of 


gned replead was not good; for it is quia videtur curice guid placitum Warding A- 
au- prediftum, et exitum ſupcrinde jungtum, et minus ſalſiciens in lege, 8 
mine ide; dictum % partibus quod replacitent, which is not any judgment; CY 
cord, for it ought to have been, idee con/ideratum «ft, &c. — Sed non allo- © 2 * 
ding, catur : for it is a ſufficient award to replead, and the courſe is ſa $;,. 4 . 
altogether, Wherefore rule was given to affirm the judgment. Luw, 1622. 
| _ 4 Back, Abe 126, 129, Cowp. 510. 
* Ir was afterward informed to me utes and Barons, that there Aner is lle ef 
' Was Not any bail entered for the wife, and the action was princi- erat pleaded, 
Informtheir confeiences vers 5 
Tut may award a certiorari. Poſt. 141, 277. 445. 542+ Cro. Fliz. 153. Cro, ir, 38. 


1. Rohl. Ab. 289. Salk. 270. 2. Bac. Abr. 206. Stra. 536. 
B 


pally 
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Coxx pally againſt her; wherefore the judgment was erroneous, and 2 
at certiorari prayed to certify it. But it was moved, that in regard he 
Cnorwalt. had affigned his errors, and had not affigned that for error, and the 
defendant had pleaded in uu g erratum, and the record id exa- 

mined, he may not now alledge it; for then it would be infinite, 


eſpecially to reverſe a record : but peradventure to help a record, ec 
in affirmance of a judgment, they may award a certiorari ex officis, c 
upon ſuggeſtion that there is diminution. —Taz jusriets held, s 
that although the party, after in nullo eff crratum pleaded, is not re- 5 


ceivable to alledge ſuch a thing for error which did not appear in * 

the record certified, yet, to inform the Court, he may move them; 

and they ex officio may award ſuch a certiorari, if they will. Where. 

upon they awarded a certiarari, and the bail certified to be well 

entered, and the judgment was affirmed. . 

M.,grtin againſt David Boure. 
Zaſter Term, 44. Eliz. Roll 393. — In the Exchequer Chamber. 

2 A SSUMPSIT. Whereas Nicholas Saltar was indebted to Aler- 

Pleadings in ander Harris, being at Aleppo in Spain, in 2831. bs. 8d. amount- m 

Cn aoze. ing to 1326 dollars, called rials of eight, mencte Hiſpanie ; and 

Alexander Harris agreed with the indent that Nichalas Saltar 

_ ſhould pay to him that 2331. 6s. 8d. in England, and that the defen- 

. . dant ſhould pay to him the value of that money at Aleppo in Spain, and 

Lut. 263. thereupon deliver to the defendant a bill of exchange, requiring 

Hard. 1. Nicholas altar to pay that money accordingly, ix CONSIDER AT10N 

Cop. 571. that the plaintiff, at the defendant's requeſt, would deliver that 

bill to the faid Nicholas Saltar, and receive of him the ſaid 283 . 

6s. 8d. ; and in conſideration that the plaintiff would deliver to the 

ſaid Nicholas Saitar a bill of exchange ſigned with his hand, /ecur- 

dum uſum mercatorum, requiring the defendant to pay to the faid 

Alexander Harris the value of that 2831. 6s. 8d. in bpaniſh money 

at Aleppo; and in conſideration that the plaintiff would aſſume to 

t. ſaid Nicholas Saltar that the defendant ſhould pay to the ſaid 

Alexander Harris the value of the 283l. 6s. 8d. in Spaniſh money at 

Aleppo according to the ſaid bill; THE DEFENDANT ASSUMED that 

: he would pay to the ſaid Alexander Harris the value of the ſaid 284]. 

6s, 8d. in 2 money at Aleppo, prout by the ſaid bill of ex- 

change by the plaintiff to be — ſhould be appointed: and AL- 

LEDGETH IN FACT, that he delivered to the ſaid N:cho/as Saltar the 

ſaid bill of Alexander Harris, and received from him 2831. 6s. 8d. to 

the defendant's uſe, and delivered to him a bill, ſigned with his 

hand directed to the defendant, requeſting him to pay to the ſaid 

Alexander Harris, at Aleppo, 1326 dollars, called rials of eight, mo- 

nctæ Hiſpanie ; and that the plaintiff aſſumed to the ſaid Nicholas 

Saltar, that he the defendant would pay to the ſaid Alexander Harris 

the ſaid 1326 dollars, called rials of eight, moncte Hiſpanic, ac- 

cording to the ſaid bill; and that thedefendanthad not paidthem, &c. 

The defendant pleaded on aſſumpſit; and it was found againſt 

him, to the plaintiff's damage of three hundred pounds; and judg- 
ment accordingly. | 

A wRIT OF ERROR thereof was brought in the exchequer- 

chamber, and aſſigned: 

Fixs r, Becauſe the conſiderations ate executory, which 

ought to be preciſely alledged to be performed according to the 

agreement, and they are not performed according to the agree- 

| | ment ; 


Can 7. 


8 
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ent; for he ought to have given a bill of exchange, ſigned Maris 
ith his hand, ſecundum uſum mercatorum ; and if it be not ſo, he 4 
ons not bound to pay it, becauſe it varies from his agreement. Non. 


nite SECONDLY, Becauſe his aſſump/it is, that if he gives his bill di- In an »fumpjr 
ord, ected to the defendant to pay the value of 2831. bs. 8d. in Spani/h 2 — 

22 oney, &c. and aſſume that the defendant thall pay that value of Sony 
held, 28 zl. 6s. 8d. in Span;/h money, &c. that he will pay it: and he much Englith, 


t re- doth not purſue this agreement; for he gives his bill to pay 1326 in Spaniſh mo- 


ind 2 
rd he 
d the 


ar in dollars called rials of eight, which is not according to the agree- "*Y mw 
em: 1ent; for he 2 ties himſelf to pay that kind of money, and — 20 
ere. not generally the value of 283). 6s. 8d. and ſo it varies from the many dollars 


agreement, which he is not bound to perform: as if the promiſe called rials of 
had been, that if he gave his bill, that I ſhall pay the value of 100]. eight, the ma- 
in Eugliſb monev, 1 will pay, &c. and he gives his bill that I ſhall OE I - 
pay the 100l. in ſpur-rials, I am not bound to pertorm it; for where 0 200k 
have election to pay it in any money, he ties nie to pay it in that . C. ig. 32, 
kind of money only, ſo as he takes from me my election in what 
money I will pay it, and makes me peradventure to be at the charge 
of exchanging it into that money. | 
Sed non allocatur. Becauſe it is averred that 1326 dollars, &c. 
are of the value of 283]. 6s. 8d. ; therefore it is all one, and fhall 
not be intended that the payment of them in other money ſhould 
be prejudicial to him. Wherefore, without hearing any argument 
or greater deliberation, the judgment was affirmed. 
Nore. Theſe exceptions were not moved in the king's bench. 


Lovelace againſt Wilcocks. Cars 1. 
Hilary Term, 44. Eliz. Reil 802. 


RROR in the king's bench of a judgment in the common pleas. On an iſſue 

+ The error aſſigned was, For that in Replevin of the taking, upon the tenure 

&c. at King ſdoꝛon, the defendant avows, for that the place wHErE ® © 0 os 
1 . = venire muſt be 

was holden of him as of his manor of XKing/down, in the county , ,;..,u ma- 

of Kent. The iſſue was upon the tenure, and the venire facias Was ni. 

* de Ticinets de Kinſdown.” But it ought to have been alſo “ de Poſt. 86. 303. 

« vicineto . mancrii de King ſd tun;“ fag it ſhall be intended two 495 

places and not one; nor that the manor is in the ſame vill; and Ne. 26. 

then the ve ought to be of both. 8 oo. * * 

And of that opinion was ALL THE CoukT ; wherefore the judg- 1. Sid. 5 


ment was reverſed. . Com. Dig. 324+ 
; Sydenham againſt Keilaway. Cax 9. 
OPHAM, Chief Juſtice, cited a caſe to be reſolved by all the Conſpiracy for 
Juſtices, anno 16. KI. Sydenham v. Keilaway, that where two COON 
conſpire to indict one falſely, and the party is not indicted, be- he upon the ſta- 
cauſe the Jury had not ſuffici:nt evidence, but returned an igno- tute, where the 
ramus upon the bill, no conſpiracy lies, becauſe he never was in- iadictment is 
dicted nor acquitted ; yet he may be indicted upon eonſpiracy at „ 
the common law for this talſe confpiracy and miſdemeanour, ;. 3 A — 
which is puniſhable at the common law: pl if any commit per- mon law. Vide 
Jury, which is not punithable by the 5. Eliz. c. 9. yet he may 1. Hawk. P. C. 


well be indicted thereof, and punithed by fine and impriſonment. 2 456. 


Poſt, 435, Cro. El'z. 725. 1. Com. Dig. 153. 4. Com. Dig. 148. Deugl. arg. 
B 4 . Philips 
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ca to. Philips againſt Echard. 
* Trinity Term, 44. Eliz. Roll 463. 
To debt on bond FYEBT upon an obligation of three hundred pounds againſt the 
againſt an exe- 1 Jefendant, as executor of Elinor Echard.— | he defendant 
that bis teftarer Pleads, that his teſtatrix was bound in a ſtatute of three hundred 
was bound in a pounds to Paul Banning, and that he had but eighty pounds of the 4 
Judgment by ſta. goods of the teſtatrix to ſatisfy that ſtatute, which remained yet in 
rute, is no bar, its force, and not paid. Et hoc, Qc. 
Wente ug It was hereupon demurred ; and argued by TA x TIE ITD, for the 
dide, and wr Plaintiff, and by STEVENS, for the defendant. 
merely for the GAwDy and YELVERTON held, that it was, not any plea, be- 
performance of cauſe it is not averred that the ſtatute was made for debt, and that 
3 the debt is not ſatisfied; for if it were made for the performance 
chat the laue Of covenants, it is not reaſon it ſhould be a bar in debt upon an 
3s till in force, Obligation which is already due: and peradventure the covenants 
and the mon-y ſhall never be broken, ſo as there never ſhall be any cauſe of ſuit 
not paid. it is or extent thereupon. But if it had been made for a true debt, it, 
1 being a debt of record, ought to be ſatisfied before an obligation; 
en 351% 25 21, Edw. 4. fl. 21. 6. Edw. 4. pl. 12. 6. Edw. 6. Dyer $0. 
TY Trewinniard's Caſe. 28. Hen. 8. Dyer 32. and 6. Eliz. Dyer, 232. 
Went. 199, that debt upon a record ſhall be paid before an obligation, and a 
Oro. Eliz. 46. debt upon en obligation which is put in ſuit, before another obli- 
Bride. fo. gation (a). And in regard it lieth in the defendant's notice for what 
wy e cauſes that ſtatute was made, and not in the plaintiff's knowledge, 
0 n 4 who is a ſtranger thereto, therefore the defendant on his part ought 
Zucb. 4, to ſhew it to excuſe himſelf; otherwiſe it would be a great incon- 
Cro. Car. 363. venience to thoſe to whom debts arc due, to compel them to take 
3 : knowledge of all ſlatutes, and for what cauſes they are made: and ; 
— ies no debt would be paid by an executor, if ſtatutes made for the per- 
formance of covenants (and no covenants ſhewn to be broken) 
(4) Dyer, 3a. ſhould be a bar to due debts. Wherefore this plea without ſuch 
MF averment is not good. | | 
But FENNER held, that the plea was good: for when it is aver- 
1 85 red that the ſtatute is in its force, and the ſum due thereupon not 
2 it is to be intended to be a ſtatute for debt, until the contrary 


ſhewn ; which lies on the other party to ſhew. 


8 Co. 28. b. And he with Gawpy and YELVERTON agreed, that a ſtatute 
70. Car. 363. for performance of covenants (none of them being broken) is no 
ens phar in debt upon an obligation. And they all held, that if an cxe- 
"entor pay bes upon obligation before a ſtatpte be broken, and 
afterwards a covenant is broken, whereby ſuit is upon that ſtatute, 

ent of the debt upon the obligation; and that he hath no more 

his hands of the teſtator's goods than to ſatisfy the recovery 

| ; in debt upon the obligation, 1s a good bar againſt the ſtatute. 
(3) This caſe — {djournatur (b), abſente POPR AM, 


wes moved 


again in Trinity Term, and adjudged in favour of the deſendant. Poſt. 35. 


NT 


— = 


— — 
— — 


— 


c 11. Swetman gain Cuſh. 
Hilury Term, 44. Elia. Roll 48;. 


De contTrien FJ ECTMENT. Upon a ſpecial verdict the caſe was, A leaſe for 
A eighty years was made upon condition, that if the leſſee, his 


— 25 EXECUTOrs Of aſſigns, did not repair tte houſe within ſix months 


aſter notice, the notice muſt be given to him who has the entire intereſt, and not to an under leſſee. 


Moor, 680. Yelv. 37. 1. Roll. Rep. 373. Skin 391. 3. Co. 92. Co. Lit. 153 251. 4. 225+ b 
„Hob. 51, Cro. Ez. 258, Cuwp, 622, n * 15 15 
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frer notice and warning given, the leaſe ſnould be void. The leſſes Swrrman 
makes a leaſe for ten years; the aſſignee of the reverſion comes to = 
he tenement, and gives notice to {mere (occupier of the houſes 88 
nder the leſſee for ten years) that the houſe was defeCtive in repa- 
ations, and ſhews wherein; and becauſe it was not repaired within 
Ex months after, he entered, and let to the plaintiff; whereupon 
he defendant, as ſervant to the leſſee, re-entered. It , ſuper, &c. 
PorHaM, FENNER, and YELVERTON, after argument at the 
ar, held, that this notice to a perſon who is not intereſted in the 
term, although it was upon the land, is not ſufficient ; for he is 
bound under the pain of forfeiture to repair it after notice. And 
therefore PopHAM faid, if a leaſe be made reſerving rent, and if 
the rent be not paid upon demand at any time within the year, that 
the leaſe ſhall be void: if the leſſor demand it upon the land at any 
time of the year but the laſt day thereof, the leſſee not being there, 
it is a void demand : ſo if he meet the leſſee ut any time out of the 
land, and demand his rent, it is a void demand alfo ; but his way is, 
to appoint the leſſee, that ſuch a day he will be upon the land 
and demand his rent, and then if the leſſee be not there to pay it 
upon his demand, the leaſe is forfeited : ſo here the notice of the 
land, not being given to the right perſon, is void. Wherefore, 
abſente GAWDY, it was adjudged accordingly. 


Bray again Grobe. Ce 12, 


ERROR of a judgment in treſpaſs; for that the defendant, being Judgment re- 
an infant, appeared by his attorney, and not by his guardian. _ becauſe 
The defendant, in the writ of error, pleads in nullo ct erratum. — ee 


And adjudged to be error; and for that cauſe reverſed. inſtead of guare 
| | dias. 

Ante, 5. Poſt. 254, 641. 8. Co. 58. 9. Co. 30. 1. Roll, Ab, 287. Cro. Eliz. 569, Moor, 460. 

3. Keb. 384. 2. Leon. 189. Yelv. 211, Strange, 783. Sce 21. Jac, 1. c. 13. and the 4. & 5. Ann. 16. 

Ante, 4. x 


Wade againf Atkinſon, cs 13. 
, In the Exchequer Chamter, 


ERROR in the exchequer-· chamber af a judgment in the king's Juegment in 
bench. debt againſt an 


The error aſſigned was, Becauſe in. debt againſt him as admini- — wrt 


ſtrator, he doth not ſhew by whom, nor by what authority the ad- the declaration 
miniſtration was committed; and in proof thereof he relied upon did not e by 
38 Heu. G. pl. G. and Bl. of Ent. 301. where it is thewn by whom whom nor by 
the adminiſtration was committed, And THE PROTHONOTARY of * authority 
the common pleas certified, that the courſe is tq ſay, cui admini- — rar 
* ftratio commiſſa eft, by ſach, &c.“ - . mitted, . 

Whereto it was ſaid, there is not any queſtion but that ſuch a Poſt. 89. 556. 
declaration againſt an adminiſtrator, ſnewing by what authority . Sid. 248. 
the adminiſtration was committed to him, is good: and if this 2. Jones, 1. 
clauſe were omitted. it is well enough; for there is not any reaſon Lut. 301. 
the plaintiff ſhould be enforced to thew by what authority the ad- Poul. 4 5424 
miniſtration is committed, whereof peradventure he hath not any 
conutance. | 
But THE JusT1CEs AND BARONS held it to be erroneous ; fax 
as well as he takes conuſance that he is adminiſtrator, ſo he may 

take 
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Wapz take conuſance by whoſe means he is made adminiſtrator: for 
* 5 „. Otherwiſe he may charge him as executor de fon tort demeſue, it he 
be not adminiftrator. Wherefore judgment was reverſed (a). 


(a) Sed Vie Cro. Eliz. 6. 456. $58. 879. 907. 4. Leon. 189. Style, 106. 1. Sid. 302, 1. Lev. 192. 
Sec allo 2. Bac. Abr. 442. and the cales there cited. 7 : 


Carr 14- Foſter againſt Clement. \ mM 
In eee, on ERROR of a judgment in an afſumpfi in the common pleas ; for 9 
1 that the plaintiff declares, Whereas he was obliged in an obli- 3 
ind duc. gation of three hundred pounds, the defendant aſſumed to ſave { 
to ſtate him harmleſs, &c.; and although he were impleaded upon that th 


that the obligee bond by the obligee, and recovery had per debitam legis for mam, et 
ee Lett. ſpits requifitus, the defendant had not ſaved him harm. 

2% feſs, &c. The defendant pleaded Concord ;” and it was found re 
againſt him, and judgment given againſt him. It was now aſſigned 
Cro, Eliz. 877. for error, That the declaration was not good, becauſe it is not al- 


— ledged how he impleaded him, and recovered, but generally impla- a 
citaſſet et recuperaſſet.—Sed non allecatur : for that is ſufficient, with- f. 

out ſhewing the whole record. 5 

n 

Car 15. Arundel againſt Arundel. 5 


A fine is valid, FRROR to reverſe a fine levied in Hilary Term, the 21ſt El:z, 
though the de- The FizsT ERROR aſſigned was, Becauſe the writ of covenant 
8 bore teſte the 2d January, in the 21ſt Elix. returnable Oab. Hilar, 
with che ee 21. Eliz, and the deaimus poteſtatem bore tele the 3d January, 
of covenant. 21. Lliz. and mentioned quod cum breve de conventione pendet, which 
The: 39 is not ſo; becauſe it cannot be faid quid pendet until the return 
7. Roll. Ab. 757. thereof, and therefore erroneous. —Sed non allecatur : for it may be 


4 Co. 47.b. well ſaid to be pendant immediately after the purchaſe thereof. 
Cro. Eliz. 677. 
Cruiſe, 32. The Wilſ. 37. 


Afin- of ama- A Second Ex ROxR aſſigned was, For that the writ of covenant 
nor,of lands, and and dedimus poteſtatem are, that a fine ſhall be de manerio de P. and 
ME 8 8 twenty acres of land, and forty ſhillings redilitus in P.; and the con- 
re o cord of the fine is, guid recognovit manerium et tenementum predieta 
mention the paar. cum pertinentiis eſſe jus, c. omitting the rent; ſo it varies from 
Poſt. 699. the writ and the warrant of the dedimus.—Sed non allocarur : for, as 
Cowp. 622. POPHAM, Chief Tuftice, ſaid, the uſual courſe of the Fine-ofhice is, 
when a fine is levied of a manor and rent, if the rent be under the 
value of five pounds, they never ule to make mention thereof in 

the fine; but if the rent amount to five pounds or more, then they 

uſe to mention it in the concord of the fine; and therefore this 


errc> aſſigned was diſallowed. 


If the convſance A THIXDERRNOH was moved, Becauſe the dedimus pateſtatem was 
of a fine be made per Rot MANwOOHD melitem, and Roger Manwood, who 


3 A8 took this fine, was not then a Knight (for in truth this conuſance 
which he is #431. was taken by Roger Aanword in the circuit in Lent vacation, and 
ec tight, when at that time he was not made knight, but wes only one of the 
in 3 5 Juſtices of the cammon pleas ; but afterward, upon the death of 
a an 3 
— it . aſſigned ſor error to reverſe the fine, for it would be an averment exoreſ y againſt the te- 
cord. Poſt. 77. 38. 1. Rall. Ab. 751. Velv. 32. Dyer, 89. Cro. Ca- 53, Hob. 330. 3. Mod. 141, 
2. Vent. 48. 3. Com. Dig. 34%, 3: Mod, 141. 2. Bac. Abr. 539, 1. WII, 43. 1. TermRep. 240- 
Jrrrrnirs, 
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-FFERIES, Chief Bar:n, ROGER MAxwoop was made Chief Aer. 
Baron, and knighted). And for this cauſe it was ſaid, that the 1 
id writ was not any warrant to him to take this conuſance; 
vherefore the fine being taken by one who was not knight, as 
W: confeſſed by the pleading (tor by pleading in nullo ęſt erratum, 
his matter in fait is confeſſed), it is therefore error. — Bur it was 
hereto anſwered, that this is an error directly againſt the record, 
und therefore not receivable; for the record upon the dedimus po- 
eflatem is, Reſponſis infra nominati ROGERI MANwWO0OD, and his 
name ſubſcribed, which is intended the ſame Roger Manword to 


: for 


if he 


7 192. 


bli- 


ſave vhom the writ is directed; and it is againſt the record to ſay 
that the contrary : alſo in the entry of the queen's filver, the record is, 
mM, et habet pacem admiſſam coramRoGERO MAN WooDmilite; ſo toaver that 


he who took the conuſance was no knight, is expreſsly againſt the 
record, and againſt that which he did as Judge, which is not re- 


eivable. l 
And of that opinion was ALL THE COURT; who all 


n- 


t al- 

25 and ſeverally delivered their opinions openly, that for this cauſe 

ith- ſuch an error might not be aſſigned expreſsly againſt that which 
he did as a Judge, and againſt that which is recorded: and as he 
may not ſay, ** 1 tie RocERus MANwWood wunques in rerum na- 
«* turd,” or that Roger Marwosd did not take that conuſance, fo ; | 

1 he cannot ſay but that he was a knight; for it is recorded as a fine 

* taken by him: and as in Ferney's Caſe (a), an error was not ſuf- 

ant ſered to be aſſigned that the conuſor was dead before the time of 

lar. the conuſance certified to be taken, becauſe it is expreſsly againſt 

Ty, the Judge's certificate: and 5. Mar. Dyer, 163. when a record of 

ich niſi prius was certified in the name of a Juſtice of aſſiſe, it cannot 

7 8 be aſſigned for error that the j udge was dead before; for it is againſt 

be the record, and againſt that which was done judicially: ſo here, 
to aver againſt that. which 1s returned on record, is not receivable: 
and if it ſhould, great inconvenience would enſue, as well to draw 
in queſtion by ſuch averment this fine, which was levied twenty 

nt years fince, as alſo to queſtion ans fine which was levied an hun- 

nd dred years paſt, upon ſuch a pretence, which is not ſufferable. 

n- PoxHaM therefore ſaid, there was a great difference be- 

eta twixt acts miniſterial and acts judicial; for againſt acts which a 

m ſheriff or any other officer doth as miniſterial, an averment may 

as be; but not againſt that which is done judicially, and by one as 

is, Judge. Lide 7. Hen. J. pl.4. and Nat. Brev. 23. And whereas it 

he was faid, that by in nullo el erratum pleaded the matter indeed is 

in confeſſed, that is not ſo; but it is 3 a demurrer upon the error Poſt. 29. 521, 

ey aſſigned, that it is not receivable: as it hath been adjudged, that Cro. Car. 53. 

lis where an error hath been aſſigned, becauſe the record was that he 1, = 
appeared per J. S. attornatum ſuum ; whereas there was not any ſuch Roll Ab. 563. 
J. S. in rerum naturd; in nullo eft err atu being pleaded thereto, it Ray. 233. 

as was held, that it was not an error to be afſigned, and that the plea Leon. 22- 

10 was good: for a demurrer in law is never a confeſſion of a thing © 362. 

ce againſt ti:e record, but only of that which may ſtand with the re- 

d cord; for otherwiſe his confeſſion would be vain, and ſhould not 

16 bind the Court, Wherefore the fine was affirmed. 


| (a) Dyer, 89. b. Cro, Eliz 469, 


Gervaſe 
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mY 


Cas 16. Gervaſe Molineux againſt Lacon. 


Hilary Term, 44. Elix. Roll 40g. 


The ennnſees QCIRE FACIAS was brought in chancery upon a recognizance 
s n en there, and the parties there being at iſſue, the record was ſent 
——— - hither to be tried (a); and being tried and found for the plain. 
chancery, may, tiff, he had judgment, and an elegit here returnable ; wl.ere- rc 
on the return of upon divers lands were extended, and oſfered by the ſheriff to be 
the writ, oblig2 delivered to the party according to the extent; which the plaintiff 
eee refuſed before the ſheriff, becauſe they were too high; — prayed 
the value ex. that the extendors might return them. The ſheriff returned al! 
tended, and pay this matter; and at the day of the return of the writ the plaintiff 
hs debt. came hither, and prayed that the extendors, might retain the lands, 
Poſt. 338. and that lie might have execution of their lands, according to the 
S. c. Yelv. 55. ſtatute of Acten Burne!: and, Whether he thould have it, or 10? 
Co. Lit. 290. was much debated. A caſe was ſhewn (5), wherein it is ſet down 
27. F. 3. to be reſolved by all the Juſtices, that upon an execution upon a 
Plowd. $2, Tecognizance for debt, if the land be extended too high, the 
Moor, 753, Plaintiff may pray that the extendors may retain it, as well az 
5. Hen. 7, upon an extent upon a ſtatute merchant or ſtaple (c); and that it 
pl. 15 is within the equity of the ſtatute of Auen Buruel: but in a ſcire 

facias upon bail, and recovery and execution thereupon, it is 

otherwiſe.— And of that opinion were ALL THE COURT here; and 

that the plaintiff had time enough upon the return of the writ to 

pray it. Wherefore it was awarded, that the extendors ſhould 

have the land at that rate, and that they ſhould pay the debt. 


(a) Sce 3. Bl. Com. 48. Latch. 112. 2. Roll. Abr. 349. 2. Savnd. 24. 1. Lev. 283. 
(5) Bendl. 15. pl. 60. ä (c) See 8. Geo. 1. c. 25. f. 4 


Casx 15. | Philips again! Rice Huiſh. 


In eudita gue- EFROR of a judgment in audita querela in the common pleas, 
| rela, if the upon a ſtatute of three hundred pounds, wherein Huiſhb made 
3 his ſurmiſe, that there was an indenture of defeaſance, if he dr. 
one ready to re- an Dual for ſix years fifty pounds to one 7% Buyh, at the Feaſt 
eciv2 it, and the Of St. Michael, at ſuch a place in S. that the ſtatute thould be void; 
defendant pleads and averred the ſtatute to be made to the uſe of the faid John By/h, 
ready, and tra and that he tendered at every of the ſaid Feaſts the ſaid fifty pounds, 
jj — the ſaid place, and that John Bib was not there to demand or to 
reccive it, 
S. C. Cro. Elz. | 
734 The defendant pleads „ '9te/Jando, that the plaintiff non od tulit 
8. C. Yelv. 38. at every of the ſaid Feaſts, and pro placits idem ſoux Busu 
5. Com. Dig 114. 4 * 3 mp 
3 it quad iſſe at ſuch a Feaſt was there to receive it, and none 
1. 84k. 4. was there to pay it; ABSQUE HOC that he tendered it at the 
3. Burr. 31. day, &c.“ | 
Sed vide Sura. 
781. Dougl. 95: 428. / 


The 
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The plaintiff hereupon demurred; and ſhewed for cauſe, that Pum- 
the defendant ſaid, he was there 8 to receive it, which was AN 
contrary to that which the plaintiff affirmed, and fo he ought to 
have concluded his plea, ** « de hoc ponit ſe ſuper patriam,” and not 
with a traverſe. 


After argument, for that the plea of the defendant was no plea Miſprifion not 
(for it was pro placito idem Joux Bus n dicit, where it ought ones an 
to have been idem Ricrivs dicit;” ſo there is no plea at all for 4 Raps 
the defendant, but by a ſtranger) ; it was therefore adjudged for 611. 660. 


the plaintiff, that he ſhould be diſcharged of the execution. 


INE 
ſent 
lain. 
ere. 
to be 
ntif 
ayed 
d all 
nt 
nds, 
the 
no; 
bun 
m2 
the 


AwRIT or ERROR was brought upon this judgment, and aſſigned, An informality 
For that theſe words, idem JOHANNES Busu.“ were void words, n the pleadings 
and are well amendahle ; and that the plaintiff had not aſſigned it e OW 
for cauſe of demurrer, &c. - But Tye CO reſolved, that it was demurrer entered 
not amendable ; becauſe it is the ſubſtance of the plea, and not the #»ebe record. 


miſpriſion of a word only ; fo as there is not any plea at alL Poſt, 67. 354- 

372+ 390. 445- 
587. S. C. Yelv. 38. 1. Bulſt. 204, 2. Vent. 142. Cro. Car, 52. 593. 3- Lev. 39. 3 Mod. 235. 
6, Mod. 263. 1. Bac. Abr. 197, 4. Bac. Abr. 133. Dough. 115, 


SECONDLY, It was reſolved here, that although n Buſh was The obligee 
a ſtranger to the recognizance, yet, foraſmuch as it is averred to be | ut * 
made to his uſe, he ought at his peril to be ready at the | car every gay. 


day to receive it: otherwiſe the recognizance is not forfeited when 5. Som. Dig. 87. 
the other doth not tender it. 


Tuigpry, The ſurmiſe that Jabn Buſh was not there to Tender ac- 

receive it, although he doth not ſay, that he nec aliquis alius ex parte cording tothe 
"A 1 One condition is 

ſud was there to receive it, is good enough; for it ought to come, 

on the other part, if any other were there to receive it. Poſt. 71. 

Cro, Eliz. 755. Yelv. 38. Co. Lit. 212. a, 1. Roll. Abr. 45. 


Forkrutlv, Whereas he ſhews, that he at one of the days was Surpluſage in a 
ready and offered to vay it, and the faid John Buſh was not there 2822 

: 3 4 ſhall be rejected. 
ad exigendum et recitiendum (fo the copulative et made the demand y,,, 18. 
material, which needed not), yet the ſurmiſe was good; for the g. Com. Dig. 
matter is, Whether he tendered, or not ?—Wherefore, notwith- 254- 


ſtanding theſe exceptions, the judgment was affirmed, Dougl. 4. 667. 


Memorandum. Cazr 18, 


II was reſolved this Term, upon conference with all the Juſtices What writs and 
and Barons at Se jeants-1an, that informations exhibited for the Proceedings 
queen herſelf, as of ntru/ion, or upon any ſtatute or otherwiſe, and — ay 
intormations for the queen and party upon any penal law, the crown. 
although the 2 there have been to iſſue or verdict; yet Moor, 948. 


they be all diſcontinued, et /ine die, by the queen's demiſe. Cro, Car. 10. 
| a 7- Co. 30. b. 


But the informations themſelves remain as a record for the CG 


king, and ne proceſs may be awarded thereupon to compel the Hawk. P. c. 4. 
parties to an{wcr thereto de node: and fo it is of informations for 1. Com. Dig. 59. 
| the 2+ Hawk. 426. 
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Mzxcarar- the queen and party; the information itſelf ſhall ftand, but at WF. 
DUM. . . - 

proceedings thereupon are determined: nor are they holpen hy 

the ſtatute of 1. Edw. 6. c. 7. But if they ſhould be altogethe 

determined then, peradventure the action were utterly loſt, 

8 becauſe the time wherein it ought to be purſued is expired; 

therefore, to avoid that miſchief, the law hath been taken to he, 

that the information itſelf thall ſtand : and fo hath the practice 

been in the exchequer and king's bench, as appears by the 

recedents of both courts, the records whereof they had cauſed to 

be ſearched : ſo it is of indictments wherein the proceedings lave 

been to iſſue, or depend in proceſs; and although the iſſue in them 

be tried. no judgment being given thereupon (unleſs it be in caſe 

of treaſon or felony, which being tried ſhall be aided by the ſtatute 

of 1. Eqdw. 6.), all proceedings in them are determined; but the 

indictments themſelves ſhall ſtand, and new proceſs be awarded, 

and the parties anſwer and plead de novo. 


But an original writ brought by the queen, as a quare impedit, or 
the like, ſhall abate utterly by the queen's demiſe; becauſe the 
action is brought in her name only; and it cannot be ſued by the 
now king, the writ being abated. 


Put now by 1, Ann. c. 8. no writ, debt due to the crown, fhall be dif, 
plea, proceſs, or proceeding, &c. c. on continued by tlie death of the ſove. 
any indictment or information, or for any reign. 


car 19. 1 Drury again Kent. 
Hilary Term, 45. Eliz. Rel 113, 
A common EPLEVIN. Upon a ſpecial verdict, the caſe was, A man pre- 


- appurtenant for * ſcribes to have common appurtenant to the manor of B. for 
all abe owner's all his beaſts levant & couchant upon it: he grants this common 
_ e over. to 4- Whether this grant were good or no? was the queſtion.— 
Poſt. 575. And ADJuUDGED, that he could not grant it over, for he hath it 
Dyer, 28. 48. guad ſu modo, vz. for the beaſts /evant & couchant; no more than 
Cre. Car. 433. effovers to be burnt in a houſe certain: but common appurte- 


„Lit. 190. b. . 
1 nant for beaſts certain may be granted over. Wherefore it was 


1. Mod. 74- adjudged ut ſupra. 
Salk, 169. Ld, Ray. 1015. 1. Roll. Abr. 422. 1. Term Rep, 138. 


Cam 20. Robinſon azainf{ Robinſon. 


If an executor DEBT as executor of J. S. The defendant pleaded, quad auter- 
' fue as an foit he brought an action as adminiſtrator of J. S. for this 
e debt, and was therein barred; and prayed judgment, Whether the 
bo a” preſent action was maintainable ? The truth was, that the plaintiff 
will not zar a 20d another were made executors, and he, not knowing thereof, 
ſecond ation. took out adminiſtration, and brought debt as adminiſtrator ; to 


for the fame which action it was plcaded in abatement, that another was made 
Cauſe as exccn- 


for Poſt. 73. 394+ 5- Co. 32. b. 6. Co. 8. 2, Mod, 74 315. 2. LCV. 210. 1. Com. Dig. 1144 
115. 4. Bac. Abr. 115. 2. Bl, Rep. 643. 


executor, 


Pre- 
for 
non 
1.— 
h it 
han 
rie- 
was 


er- 
this 
the 
ntiff 
cot, 
W.. 
nade 


114, 


Itor, 


decutor, who had pr 


his plea he Was barre | 
ead, he brought the reſent a&ion as exe- 


"ther executor being d 
cutor ; and the defendant pleaded againſt him the former bar. 


Tux Cour adjudged t 
ſonal action is 
bar to the right: bu 
the miſconceiving of his action, 
not any bar in a new action. An 


bar in a per 
when it 18 2 
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oved the will and adminiſtered; and upon 
4, Having now proved the will, and the Ns 


hat it was no bar; for although once 2 
a bar perpetual, that is to be underſtood 
t here it was not any bar; but by 
the action abated: wherefore itis 


d it was adjudged accordingly. 


Trinity 


Trinity Term, 
1. Jac. 1. In the King's Bench. 


Sir John Popham, Knt. Chief Juſtice. 

Sir Edward Fenner, Kut. 

Sir Francis Gawdy, Knut. 8 
Sir Chriſtopher Velverton, Kut. Juice. 
Sir David Williams, Kut. 


Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


Trinity Term HE firſt day of this Term the ] ices of the Court of king's 
— bench ſat upon the Friday, h ing the day of the Feat 7 


Corpus Chrifti, of John Baptiſt, although when it happens in any day 
althougt.it bap- of the Term except the firſt day, it is no dies juridicus, but 
pen to be di becauſe it fell the next day after Corpus Chriſti day, and by the ex- 
reg Com. 25. Preſs words of the ſtatute, 32. Hen. 8. c. 11. the Term is appointed 
: goody — to begin as a full Term the next day after Corpus Chriſti day, the 
Salk. 623. Juſtices, by the expreſs words of the ſtatute, are to fit the ſame day, 


IRA 35: * Ker, the ſecondary, ſaid, that he knew it to happen once befor: 
T. Ban. 205, in his time. 8 


And it was ſo reſolved. 


Trinity Tem Nor E. Propter peſtilentiam, which greatly increaſed in Londm 

adjourned prep- and Meſiminſter, the Term was adjourned the day of Ofabis Trini- 

ger Peil. fi, to Tres Trinitatis, by writ af adjournment ; and OO 

— fat all the firſt*day of Ociabis Trinitatis, and upon the Monday, 

nk * which was the day of Tres Trinitatis, and ſo to the end of the 
Term, which was Die Mercurii. 


3 | q 
Michaelmas Term. 


1. Jac. 1. In the King's Bench. 
Sir John Popham, Kut. Chief Juſtice. 


Si. Francis Gawdy, Kt. 

S Edward Fenner, Kut. f "i 
Sir Chriſtopher Yelverton, Kut. q — 
Sir David Williams, Kut. J 


Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


— — 


Memorandum, c 2, 


HIS Term the court of king's bench, in regard of the The judges of 
great plague which was about London and Meſtminſier, tue king's bench 


* was adjourned until Menſe Michaclis to WWeſtminfler. de ut 
ng's At the ſame day it was adjourned again unto Craftino Hartini to which that 
eaſt Finton, 2 
ou 
= The firſt day of _—_ was Dies Sabbati, at which day the 70. Car. 13. 
. eſſoins of the king's bench and common pleas were kept; but 200. 
Hour” nothing more was done in any of the courts, and but one Juſtice . Roll. Ab. 
8 of every bench fat, viz. YELVERTON for the king's bench, and 2 1 
4, WARBERTON for the common pleas. And upon Monday fol- 1. Com ; 
J. Jowing, being the third day from the ſaid return, PorHAx and 233. 
fore YELVERTON fat in the king's bench, and not any of the Juſtices 
of the common pleas ſat in that court; — they conceived 
they were not to fit until the quarto die pot ; for all their proceſs 
are returnable at the common days : but in the king's bench the 
1dm proceſs are returnable de die in ; wah And in the chancery, THE 
ini- LokD CHANCELLok fat upon the Monday. 
ices 
2 The Lady Ruſſell's Caſe. Cars 2 
LV RUSSELL proſecuted an indictment againſt divers Forcible entry. 
ſervants of the lord admiral, upon the ſtatute of 8. Hen. 6. 
c. 9. for that the late queen by her letters patents under the 
great ſeal reciting, Whereas ſhe had by her letters patents, in the 
twenty-third year of her reign, granted to one Richard Beat the 
office of the cuſtody of the caſtle of Dunnington, with all profits 
thereto appertaining, and an annual fee for the exercifing thereof, 
habendum for his life, and had granted to her the reverſion of that 
office for her life p mortem, ſurrender, or forfeiture, &c. ; that 
Richard Beat died ſuch a day at H. in the county of Buckingham ; 
and that ſhe afterwards exerciſed that office; and the defendant 
mas. with force expelled her, and diſſeiſed her of that office, &c. 


Divers exceptions were taken to this indictment. 
CRO, JAC, | C FigsT, 
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In an indit- FIRST, Becauſe the jury find the death of Beat in another count 
ment, if acolla- which they ought not to do; for they ought not to fiad things do. 


eee in another county; but it is void therein; and then the death a 
ns, ing the Beat is not found, and fo ſhe hath not any title: and althiong 
jury find it to they might have found his death without expreſſing any place 
have happened this finding, as it is now, is void. —And to this opinion 74 
in a diſferent Jus Ticks ſeemed to incline ; but they gave net any reſoluua 


county, it is 
void. Polt. 5 5 therein. 


Co. Litt. 2 57. b. 3. Co. 58, 87. 1. Hawk. P. C. 282. 2, Hawk, P. C. 314. 


A grant to a SECONDLY, For that a woman cannot have this office of th 
— cuſtody of a caſtle, becauſe it appertains to the war, and is to be 
n executed by men only. — Sed 10% utlecatur : becauſe it is granted u 
Qld £00, her to be exerciſcd per fe vel depuiatum ſuum ; and it doth 10 
2. Inſt. 382. appcar to be a caſtle of war, but may be a private houſe. 

4. inſt. 311. Cro. Car. 556. Stra. 1114. 3. Bac. Abr. 725. 736. 2. Term Rep 395+ 401. 


Averment in THn1zDLy, Becauſe the indictment is, that the queen (recitir; A 
pleading. that ſhe had granted it for lite) granted the reverſion thereof; ani 


1. Co. 42. b. it is not averred, that the queen granted it for life, otherwiſe th: 
grant had not been good, and fo no title thewn.—And to thu 
opinion ALL THE CUURT inclined 


A perfonc:nnot FoURTHLY, That an indictment, upon the ſtatute of 8. Han DI 
de guilty of C. 9. lies not for ſuch an office; but there ought to have been; 
forcible entry 7; alledged of the tenant of the freehold of the houſe.—bu 


info his own . 2 
evan, THe Cour delivered not any opinion therein. 


Cro. Eliz. 201. Moor. 786. 2. Keb. 49 5. 04 


If a perfon who THS CASE of Lady Ru/7i!! then appeared to be, that ſhe havins 
has an office of the office granted to her of the cuſtody of the caſtle with all profits 
ene coſtcdy ofa &c. and the lord acniral having the inheritance of tie hou 
berufe under the &. and the lord admital having the inheritance of thie ho! 
crown, and de- granted to him, the lord admiral ſent his ſervants w th his ſtuff t 
nies entrance to the houſe, intending to uic the houſe; and Tat Ruffe!lPs ſer cam 
him who las denied them to enter, pretending that Lady * 4h was to have tit 
8 33 uſe and diſpoſing thereof during her life; which was alledged to 
of the office, A forfeiture of the office. And to that opinion inclincd ALL Tat 
1 Cour, if ſuch a diſturbance had been by Lady R:Jelis ſervants x 
1 her command ; tut if the fervants did it on their own head. 1! | 
Moor, 73). otherwiſe. And therefore PO HNA Ml faic, it was 0 reſolved in th 
3. Bac. Abr. te of Lord Arundel, for the cuſtody of Noneſuch Hen fe, which 
743» was granted to *;r Edward Carden, who denied Led {runde', wi 
had the inheritance, to come there to inhabit : and it was reſolve 
to bc a forfeiture, 


Cant 3. x Boſden dit Sir Jolin Thinn. L 
A conſideration SSUMPSIT., V heaeas the defendant requeſted the plaintf 
pa will main- to give his credit for two tun of wine for one Poberts, to on ' 


— Flidd, amounting to fiſty pounds, he thereupon gave his bond d 
promiſe, ee one hundred pounds, for the payment of that fifty pounds, and 
che contract was for the non-payment thereof was ſued, and enforced to 4 


om 8 ſeventy rounds; and ſhewing this to the defendant, that de 
th: ſpecial re- 

9 7 the deſcndant.—Velv. 40. (ro. Car. 409. Cro. Eliz. 42. 715. Dyer, 274 e 
865. * b. 10 6. 1 Roell. Abr. 11. 1. Cm. Dig. 112. 1. Pow. on Contratts, 352. C owptr, 23% 


460. Doug.. 23. 487. 503 
defendant, 


4 
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fendant, in con/ideratione præmiſſorum, aſſumed to him to pay the Bospun | 
againſt 


d ſeventy pounds, ſuch a day, and he had not paid it. sin Joure 
After non aſſumpfit leaded, and found for the plaintiff, it was Tuinx, | 
id, that this promiſe is not ſufficient, in regard it is upon a 


pnſideration paſt. F 
But TE CouRT held, becauſe Roberts, upon the plaintiff 'S 
ndertaking at the defendant's requeſt, had credit given him b 
„dd; and that the plaintiff was damnified by reaſon thereof, 
hich in conſcience the defendant ought to fatisfy ; that the 
pnfideration is ſufficient, and not paſſed. Wherefore it was 


judged for the plaintiff, 


ir Olive Leigh and Sir Matthew Brown again/? Bargany. Care 4. 


TRESPASSNJ for entering into their lands, whereof they were In zreſpeſs by 
jointenants, with a continuando for divers days. The parties 3 
ere at iſſue, and Sir Matthew Brown was ſlain. 23 


It was moved, Whether the entire bill ſhould abate, or that the ate, though 
ion ſhould ſurvive ; becauſe they were jointenants, and ſo the og” A* 
eſpats to be puniſhed by the ſurvivor. For if two jointenants we wh — 

» defendants, and the one dies, it is clear that the action is not impedit, or 
one; for the action in itſelf is joint and ſeveral : and ſo of an it guerelas 


owry in a replevin, his death ſhall not abate the action. Co. Lit. 139. & 


But all THE CovrT held, that in this caſe the action was gone; 198. 
7. Co. 26. b. 


dr on the plaintiff's part, if one die, all the writ or bill ſhall , Co. 14d. b 
date, unleſs it be in Caſe of neceſſity, as in a quare impedit, where ero. "Agar 
e ſix months peradventure might be paſſed ; fo as if the bill 574- 


wal ould abate, the action failed: ſo of ardita quereia by two; the f. F. B. 35. 
"I ath of 'the one ſhall not abate the ſuit, — it is in diſ- — * * 
ue Large (a). | Yelv. — 
3 B. R. H. 395+ 1. Com. Dig. 57. 4. Mod. 249. 4. Bac. Abr. 666. 


[Tail 


ve tit (a) By 8. & 9. Will, 4. e. 10. if one of rell, and the ſuit ſhall proceed. See alſo 

to be e plaintiffs die, and the cauſe of action 17. Car. 2. c. 8. 

* ive, the death ſhall be ſuggeſtcd on the 

nts 2 ; : . 

ith Sir William Fitz-Williams' Caſe, Car 5 


in the 
yhich 
„ Wha 
olvel 


NDICTMENT upon the ſtatute of 8. Hen. 6, c. g. againſt An indiꝗ ment 
Str William Fitz-Milliams and divers of his ſervants; for that bers forcible 
ey ſuch a day and year, at D. intraverunt in unum meſſuagium 2 
lens liberum t 1 1 Y / © , good, without 
fl herum tenementum cujuſdam oH. VITZ-WILLIAMS mig. aledging that 
ipſum a libero tenemento ſuo inde injufte et fine judicio diſſciſiverunt, et the deſendant 
jum /ic inde expulſum extra poſſefſionem inde vi et armis ac manu fort; eutered peace. 
tra tenuerunt, et alia, Wc. ably,—Poſt. 
Tux FIRST EXCEPTION : For that it is alledged quod intrave- Es 
nt, and it is not ſaid pacifice, as the uſual courſe is, where the n 
dictment is forcible detainer; for otherwiſe it may be that the &. RENZ ar 
ntry was alſo with force, which ought to be — — 
, mentioned certainly. Yelv. 3a. 


vintif 
o one 
nd 0f 
, and 


> pu at 
+ te nd every indictment ought to be ſo certain that there ought not 5- ©? 121. 
; 3. Com. Dig. 
160 366. Salk, 353. 82 1127, Lord Raym, 529, 1. Hawk. P. C. — 
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ee e to be any ambiguity therein, which is the reaſon that an indid. 
Liane? Cas. ment always mentions the entry to be either pacifice or forcibly, x 
| the caſe is; otherwiſe it is not good. 


Gawpy and YELVERTON were of that opinion: for in. 
8 dictments ought to be preciſe and certain in every point, and 
1. Bulſt. 93. ſhall not be taken by intendment : as indictment, furatus ft wn 
Dyer, 202. equum ; although that cannot be but felony, yet becauſe it want 
2. Hawk. P. C. the word fe/5n:ice it is ill: fo an indictment, gud rapuit et car nal 
3 cognovit talen: psellum contra voluntatem ſuam, without ſaying feloni, 
ra. G04. 1127. . 2 , * N . * 
is ill: ſo an indictment, quid felonice et ex malitid ſua præ cogitati 
occidit ſuch an one, without faying murdravit, is no indictment of 

murder, although theſe words tantamount. » 


But Por HAM and FENNER held, that the indictment was go 
enough; for the indictment may be upon this ſtatute, upon Pot 
branches thereof; for the entering with force, and detaining with 
force, or upon any of them by ittelf. Then when the indictment 
mentions that he entered generally it ſhall never be intended to he 
with force, unleſs. it be ſhewn: and an indictment which 
chargeth any with a t, ought to be preciſe in the point of 

(a) 5. Co. 121, charging the offence or tort, as in the cates before put (a). But 

a where the indictment is not to charge him for his entry, but foi 


Co, Lit. 393- his forcible detaining only, it is good enough ; tor no force 

5 ſhall be intended, unleſs preciſely alledged: and although 
indictments uſe to mention that he entered peaceably, it ſhall not 
be intended, but that without thoſe words it may be good enough, 
when it is not to charge him with any forcible entry. 


2. Hawk. c. 2 
I. 54. to 129» 
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Iarebottle azaizf Placock. Car 1, 


TJECTMENT of land, and a coal-pit in the ſame land. Eje@ment lies 
E The defendant pleaded not guilty, and it was found 5 and © 
againit him. — nk ads. 


3 2 . © . Mod. 0 
IT was now moved in arreſt of judgment, that the declaration IE 8 


was not good; for he cannot demand the land itielf, and a coal- 1. Salk. 255. 
pit in the ſam? land, for that is Ii, petitum. —But THE COURT Stra. 71, 
held it to be good, becauſe it is a perſonal action, and he demands — — 585 
nothing certainly. asl. 466. 


SECONDLY, The geuire facias was awarded to the coroners, upon Sure, Whether 
ſurrgile that the leffor was ſervant to the ſheriff, which was al- the leſſor in 
ledged to be no principal challenge; and then the writ is not well — 
awarded, and it is not aided by the ſtatute of 32. Hen. 8. c. 30. ſheriff, be a 


principal cauſe 
of challenge. Poſt. 547. Skin. 229. 2. Stra. 1023. Cowp. 112, Co. Lit. 157. b. 1. Roll. Rep. 328. 
Hutton, 25. Moor, 8 4. Crc. LIZ. 581. 


For TH1s rox r, they much doubted, Whether it werea principal 

challenge or not? and if it were not, Whether it were holpen by the 

ſtatute But Cox E, the King's A:vorney (who was of countel with 

the defendant), ſaid, that in 27. Ex. in Packingtin's Caſe (a), it (a) Seez. Bulſt. 
was reſolved, that it was not a principal cha-lenge; and that the 25. 

venire ſucias awarded to the coroners was ill, and not aided by the 

ſtatute. But the Court doubted whether there were any ſuch 

precedent. And. I know, that in Spicer's Ca/e (/), it was reſolved ) Higgins v. 
otherwiſe, and judgment given for the plaintiff, notwithſlanding _ — = 
tlus exception. — $95, 
Tur Cour, therefore, not being reſolved in this point, adviſed 

the parties to begin de novo, add to have a new trial; which was 

done accordingly, Vide Dyer, 7. 367. 


C 3 THIRDLY, 
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 HanrnorTTLY Tulspry, Becauſe the jurors had taken meat and drin 
ye before their verdict given; which is certified upon the po/2ea, be 
ebek. not examined at whoſe charge.— Tu Cour ſaid, that won 


. make a great difference: for it it were at the coſt of the party ne 
If jurors before hom they gave their verdict, ir will make the verdict 2. 
their own coſts but if it were at their own coſts, it is only fincable, and the verdi 


they ſhall be good, 
fined; if at the coſts of the party, the ver4i& is void. Co. Lit. 227, b. Dyer 78. Vaugh. 21.1; 
2. Lev.14c. 205. 3. Bac. Ab. 282. Bull. N. P. 308. 2. Hale, 296. 2. Hawk. P. C. 221. 


Cas: 2. Tutteſnam qgainſt Roberts. 


* Adeviſe to FRROR of a judgment in the common pleas. The caſe wx; 
no F An ejectment was brought of thirty acres of land, five acre; » 
without Ie to Meadow, &c. in Cirzter, Upon not guilty pieaded, a ſpecial ve: 


B. gives A. only dict was found. 


anefareintail;, One Biſhop was fcifed of the land in the declaration men. 
and if a man has ti 1 L ee te Cobb Hed FH crib 
lands in two pa- tloned, arid of five acres of land in Gucsficia, calle ell-eref 
riſhes, which and that the lands in the declaration and the ſaid Croft wer 
had been uſually called by the name r Hefelands, and had been uſually togethe 
mee ae occupied as one farm; and that he being fo ſciſed, made his will i 
name of 2.7. this manner: As concerning the diſpoſition of all my lands ant 
Lands, and de- rents, &c.” HE DEVISED zater ala, all thoſe his lands an! 
viſes all his ** tenements, lying in the pariſh of Cuct/ie/d, called Heſelandi, t 
lands calied his wife for life; and after her deceaſe, tliat it ſhall remain t 
— bY « FJobn his fon and his heirs.” And. after divers other clauſes, Hy 
enly ſo much of WILLS, © that if John die without iſſue, Heſelands ſhall renin 
Heſelandi as lie to his three daughters in fee.” 


wikin the plac® "The ſole queſtion was, Whether, by this clauſe, © all the land 
named (hall 40 q 19 3 _* . . 8 2 1 
paſs. called He/clands,”” being an entire farm, extending into Cent, 

which is the land now in queiſyon, and into Cuckficld alſo, hal 
Dyer, 261, 


* paſs, or only that which is in Cuci feld ? 


Cre. Car. 473. Por AM, Chief Jaſtice, Gawny, and Y ELVERTON, held, that 
8 2 299 the daughters ſhould take none of the lands in Cleyton, and that 
3 1 only io much of Heſelands as extended into Cuckfield ſhould pals; 
Owen, 55. for Jobi, by the deviſe, hath clearly nothing but that which is in 
1. Com.Dig-27 Cuckfieia - for the deviſe to the eme is of the lands in the pariti 
of Curkfield, called Hefelands ; which paſſeth nothing but tht 
which is in the pariſh of Cuckfel!, it being firſt named. And i 
the words had been, “of all his lands called Heſelands, in the 
pariſſi of Cuckfeld,”” and part of Heſciauds is in Cuct field, and 
part in Cleyton, nothing had paſſed but that which is in Cuc-fad. 
as if a man hath the manor of Dale, in Dale and Sale, and grant 
his manor of Pale in Dale, nothing in Sale ſhall pats. And the 
words being, “it ſhall remain to John and his heirs,” that is, that 
which was deviſed beſore to the 2. And where the words are, 
„if 7% die without iſſue, that Heſelands ſhall remain to his 


* daughters,” that is, ſuch part of Hejeland, as Was deviſed to itn: 


and hereby the eſtate of Joby is by implication converted into a 
eitate tall; and the remainder of that eſt te is to the daughter, 
and av moge. | | | 


FENNEL 
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| Orin FExNNER and WILLIAMS, Fuftices, to the contrary : becauſe the Tur rn 
ea, by ill is, © As concerning the diſpoſition of all his lands;“ and in — 


1] the will there is not any diſpoſition of Heſelunds in Cleytan; 
ad all his other lands in every place are diſpoſed : wherefore it 
hall be intended by the laſt claute that he meant to diſpoſe them, 
kc. Alſo, he gave Heſclunds to his three daughters; which is to 
e intended, that he gave 4 Heſeluuds amongſt them, giving them 
nothing more in all the will, for their advancement, but five acres, 
Alſo, it is after divers other clauſes betwixt the eſtate deviſed to 
ahn, and doth not follo: it immediately. | 


W1LLIAMs, Juice, faid, it ſhould rather be conſtrued that the 

firſt deviſe to John being in tee, this ſecond deviſe of Heſcland's 

ſhould be a deviſe to him of the reſidue of Heſelands in tail (a), (a) ers. Eis. 
with a remainder to the daughters, than that it ſhould be ſaid to 525- 


be altogether omitted, and no deviſe thereof to the daughters 3 
| 27453. 
3. Com. Dig, 27. 


ſe wa; 
Cres 0 
al ver. 


But, notwithſtanding, the other three Juſtices held their former 


men. 
ref opinion. Et adſournatur. 
ven | 
gether Afterwards, in Trinity Term, the 3 1. it was moved again, 
<P and then AD JUDGED, that the land did not pats to the daughters. 
1s and And the firit judgment given tor the daughters was reverſed. 
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Counteſs of Arundel 49 i Steere. 3 


RESPASS, for cutting down of ties, &c. The defendant A preſeription 
juſtifies by preſcription to have bers; for that he was to have gerd 
ſeiſed in fee of ſuch an houſe and land, and preſcribed nd only for re: 

to have eftovagggfor the repairing of the ſaid houſes, or tor the build- building wo 

ing of new upon the ſaid land; and juſtifies for making reparations houſes on the 
of a bakehouſe, &c. land, is good. 

It was thereupon demurred ; becauſe it was alledged that the Fot. 30 

cuſtom is unreaſonable to take e/overs to build new houles. 1. Sid. 313- 

But ALL THE CouRT, excepting WILL1A Ms, held, that it was 4: Com. Digs 

a good preſcription; for one may grant ſuch efovers at this day, **9* 

and by the ſame reaſon there may be a preſcription for them. 

WILLIAMS held, that the preſcription is not good: for it ought 

to be reaſonable and uſual, which is to repair antient houſes, and 

not to build new; for then he may cut down all the wood and 

3 it.— But, notwithſtanding, it was adjudged for the de- 
endant. 


Barnes againſt Worlich. | Car z. 
Michaelmas Term, 43. & 44. Elix. Rell 548. | 


UDITA QUERELA in chancery to avoid execution upon & x or 
A ſtatute of two hundred pounds "5 and alledges the — of — or, 
uſury (a); and that after the ſtatute, viz. 27. April, 41. Elia. there of money at 44. 
was a communication betwixt the plaintiff and defendant, that C“ io for q 
the defendant ſhould lend him one hundred pounds for a year; and? — 
that it was then corruptly agreed betwixt them, that the plaintiff for the pa | 
ſhould pay to him ten pounds for the forbearance thereof, viz. of fuch mcd 
upon the firſt of November next following ſive pounds, and balf yearly, thig 
upon the firſt of May then next following other five pounds; and pot 6. 
ſhould enter into a bond of 1 po for the payment of, 3 
that ten pounds accordingly; and that he, according to that — 516, 


agreement, lent one hundred pounds on the 27th of April, Co. Car. 383. 
(%) 37. Hen, 8, e. 9. and 13. Elia. c. 5, Sed vide now 12, Ann. c. 16, 
41. Eliz. 


- * 
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Baants 41. Eliz. 1599, and took that ſtatute of two hundred pounds for 
go” the repayment thereof, on the firſt of May 1600, and took bond 
of twenty pounds for the payment of ten pounds accordingly, 

Moor. 644 which is above the rate allowed by the ſtatutes, and ſo void. 
2 * The defendant pleaded, that it was not corruptly agreed to take 
H 133: ſuch a bond, &c. Whereupon they were at iſſue; and by mittimy 
529+ out of chancery, it came hither to be tried: and by 1% prius in 
Cop. 725. 793. London being found for the plaintiff, it was now moved, that not. 
| Dougl-236.736. withſtanding this verdict, judgment ſhould he for the defendant; 
>-TeRep.238. for this ſurmiſe is not ſufficient to avoid the ſtatutes ; for the 
uſury agreed to be taken is no more than the ſtatytes permit, and 
exceeds not the rate of ten pounds by the hundred pounds for the 
year, whereby to avoid the aſſurance. And herein the cafe is no 
more, but that fuch a man lends one hundred pounds for a year, and 
agrees to give ten pounds for it, to be paid half-yearly : Whether 

that be uſury within the ſtatutes ? 
FENNER and YELVERTON held that it was; for when he lends 
Jt for one entire year, he ought to forbear his intereſt for a year, 
otherwiſe he doth not lend it for a year; and then the other paid 
more than he ought by the ſtatute. But if he contract to lend for 
half a year, he may reſerve his intereſt according to that rate, &c 

Pornam, Gawpy, and WILLIAMS, held, that it is not any 
bother uſury than what the ftatutes tolerate : for atutes are, 
that he ſhall not receive or take above that rate; and here he doth 
not take any more: for when he hath forborne his money for half 
a year, and the other hath the uſe of his money for that time, he 
ſhall receive of him five pounds; ſo he doth not receive more 
from him for the year than ten pounds. And it is an uſual courſe, 
if one lends an hundred pounds for a year, and takes land in mort- 
gage of the value of ten pounds per annum, to receive the annual 
profits every day; and it is not any uſury, becauſe he receiveth in 
the whole year no more than ten pounds only. So if he takes a 
grant of a rent-charge, payable quarterly, it is not any uſury above 
the ſtatute (and CoKE, Aitorney- General, ſaid, that he knew it to 
be adjudged accordingly). But if he had agreed to take his money 
for the forbearance inſtantly when he lent it, that had made the 
aſſurance void ; for then he had nor lent the entire ſum for one 
vear, and the other had not had the uſe of his money according to 
the intention of the law. And WILLIAMus ſaid, that he knew 
upon this difference it hath been ſo reſolved of late time. Where- 
fore it was adjudged for the defendant, quid querens nihil capiat pr 
breve.—-STEPHENS ſaid, he was of counſel in one Snow's Cafe, 


where it was adjudged accordingly. 


e. 3. Sir John Thornel againſt Laſſels. 
Hilary Term, 43. Eliz. Roll 619. 


A preſcription RESPASS. Quare clauſum fregit, 8. May, 43. Eliz. of a cloſe 
for pafturage of T called the Head-/and, in the Over- Inge, in Sturton, averits de- 
two gel-ings in aſcendo, VIZ. quis, Lobus, vaccis, continuando uſque 25. June fol- 
1000 acres of owin g. 


meadow, until 
it be cu: for hay, as appurtenant to a manor, is good, and it need not be averred that they were {var 


& couchant. 1, Roll, Abr, 401. Cyo, Car. 599 2» Jorge, 327. 2. Mod. 185, 5. Com. Dig, 337- 
The 
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The defendant pleads, as to the vi et armis, not guilty; as to the Ton 
reſidue of the treſpaſs, that the place called the Over-Inge continet in , 
5 1000acr. prati; and that he is ſeiſed in fee of the manor of Sturton; 2 
and that he, and all whoſe eſtate, &c. have had time whereof, &c. 
in the Over- Inge paſture for two geldings every year, from the firſt 
of May until the graſs there grown be cut and made into hay, as 
to his manor aforeſaid appertaining; and juſtifies the putting in 
the two geldings to uſe the paſturage, and their continuance there 
until the twentieth day of June in the yn aforeſaid : and avers, 
that the graſs was not cut down and made into hay until the fore- 
ſaid 20th of June. And it was thereupon demurred, and moved, 


FixsT, That this preſcription is not good to claim it in 
name of paſturage : alſo, he claims it as appurtenant to the manor ; 
and he doth not ſay, that the geldings were levant et conchant upon 
the manor : alſo, the preſcription is unreaſonable, to have geldings 
going in ſtanding graſs until hay made; for by their debruifing 
and defiling the graſs, it can never thereby be made into hay.— 
Fed non allscatur : for being in ſo great a quantity of land, the going 
of two geldings cannot defoul or debruiſe it, but that hay may 
well be made thereof: and it may be claimed by the name of 
paſturage, and without any averment that they were /evant et 


couchant, &c. 


But it was then moved, that the plea was not good in the man- A plea muſt an- 
ſwer the whole 


ner thereof. EA 1 
FirsT, Becauſe the action is brought for 2 cum equis, tion. 

bobus, waccis, &c.; and he juſtifies for two horſes, and ſpeaks co. Lit 

. . . . . . 303» 
nothing of the reſidue ; ſo the plea is ill in all. 4. Co. 62. 
Cro. Eliz. 263. 434. March. 47. 1. Lev. 16. 3. Lev. 24. 2 Leon. 195. 1. Saund. 14. 27. 2. Vent. 193. 
2. Mod. 330. 3. Wilſ. 413. Strange, 503. 2+ Wilſ. 259. Cowper, 47. 1. Term Rep. 4% 2. Term 
Rep. 24. 


SECONDLY, The treſpaſs is alledged 8. Aay, 43. Eliz. with a A juftification 
continuands unto the 25th of June; and he juſtifies from the eighth to *re(pals with 


of May to the aforeſaid 20th day of June; ſo he ſpeaks nothing of — 
the four laſt days. | 3 


alledged. Plowd. 138. Cro, Eliz. 318. 1. Term Rep. 40. 


Tump, He claims this paſturage from the manor of Sturton, A fat alledged 
and doth not ſhew in what county this manor lies: and theſe in a «or only 
were faults incurable, — Wherefore it was adjudged for the plaintiff, * A 

. . 2 


a 5. Com. Dig. 30. 
Mackworth againſt Shipward. Care 4. 
Michaelmas Term, 44. C45. Eliz. Roll 32. 


R EPLEVIN. The defendant made conuſance, as bailiff to If a copyholder 
Lord Berkley, for a relief due to him; whereupon it was de holds lands ia 


* 1. chivalry of the 
urred. The caſe was, A tenant of the queen, who held of her — 


by ſervice of knighthood in capite, held alſo other lands of Lord king, and die 
Berkley by knight's ſervice, and died, his heir being within age, during the mis 


and in ward to the queen, as well for the one land as for the other, nority of his 
heir, ho is in 


ward to the king for all the land; yet on his ſull age he ſhall pay relief to the lord for the land holden 
N. Co. Lit. 23, b. 3 Co. 66. Dougl. 724. = i 
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Macxworrn by her prerogative: the heir at full age ſues livery, after which 
Lord Berkley diſtrains for relief: and, Whether he ſhall pay telidt - 
Sur%4*P- for thoſe lands which. were in ward? was the queſtion. 8 
vide 26. Hen. 83. After divers arguments at the bar, it was reſolved, that he ſhovl; 
pl. 83. pay relief: for although this land was in ward, yet the lord had 
the Han. 7. not the benefit of the wardihip ; wherefore it is all one to him a 
- Za ;, If he had died after his heir was of full age. The lord is to har: 
pl. 24 the wardſhip or relief, as a profit riſing from his ſervice. And 
39. Edw. 3z. although L:thton ſaith, that the lord ſhall have relief where the 
Relief, 1. tenant dies after his heir is of full age; yet that doth not excludt 
_ * 85 him to have the benefit thereof when the tenant dies, and his leit 
Old N. B. 93. is within age, where he cannot have the benefit of the wardſhip.— 
But Porn Axt faid, that if in ſuch caſe where the tenant dies, his 
heir being within age, the lord refuſeth the wardihip, there perad- 
venture, becauſe it is his own act, he ſhall not have relicf,— 
Wherefore it was adjudged for the defendant. 


See, If coſts AFTERWARDS, it was moved upon the 21. Hen. 8. c. 19. Whe- 
me allowableon ther the defendant (for whom the judgment was given) ſhould 
an evowry for a ft dd ? for the ſt „ AL; e e 
ler ion, or for a AVE CONS and damages * for the ſtatute gives it upon avowries for 
relief. rents, cuſtoms or ſervices, or aamage-feaſant : and this relief (a) i 
\ 422, not any ſervice, but a flower of the ſervice, and ſhall go to the 
ro. Car. 534, Executors. And it hath been reſolved, that in avowry for an 
2. Roll. Rep. 75. amercement (4) the detendant ſhall not have coſts, 
Cro. Eliz. 257, | 
= Poruau. Upon a diſtreſs for an heriot (c), there is not any 
7 Mod, . queſtion but coſts ſhall he paid. But for the other point, becaul: 
1. Show. 13. the principal caſe was adjudged upon a new point, and they not 
165. then ſatisfied whether in this caſe coſts were allowable, they ad- 
1. Salk. 95.295. viſed the defendant to take his judgment for the relief, the plaintiff 
8. g. offering it in court, and to releaſe his damages and coſts ; Which 
709. note (2). Was done accordingly. 


2.Ter.Rep.235. („] See 12. Car. 2. c. 24- (5) Poſt, $20. | Ceo, Elie. 200. 329. Carth. 179. 
(e) Sce 11. Geo. 2. c. 19. Barnes, 148. 2. Will. 23. 


Carr 5. HFudſon againſt Banks. 
Eafer Term, 44. Fliz. Roll 482. 


N ſhall be F RROR of a judgment in debt in the common pleas.—The 
intended an FIRST ERRC&R aſſigned was, Becauſe upon the venire facias 
abbre-iztion of ne Rande Soul was returned; and the diftrinzas was Randi 


1 „ Seel: and the ſheriff upon this returned Xannus Sewel, who was | 
Pot. 534. worn. — Sed non allycatur : for the Court ſhall intend Randol and 


Rannus to be both one perſgn, and that it 1s his name briefly 
. f 
Show. 49. 

Co p. 178.229. Dcug!. 194. 402. 
t an error in ANOTHER ERROR aſſigned, Becauſe Rob. Vaux de Uiton as 
fa& be atfizned returned upon the venire facias and diftringas ; et idem Rob. Vaus 
which is rot af- pro defectu juratorum com paruit, is returned and ſworn upon 
fgnable, * in the tales de circumſlantilus; which was confeſſed by the in nullo (f 


% wullo off exra- ; 
«wi ro er atum pleaded. 


gr ie on of it, Ante, 12. Poft. 244. 1. Lev. 76. 310. Cro. Car. 421. 1. Salk, 262, 1. Roll, 
At. 762. KJ. 231. 3, Lurr, 165, Strange, 8. 25. 70. 684. Ld Raym. 1414. * 
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But ur Couxr (Gawpy et FENNER abſentibus) held it to m—_—_—_ 
be no error. For it is contrary to the record; for it ſhall be in- A 
tended ſeveral perſons, and not one and the fame: and although 

„ nullo off erratum be pleaded, that is not any confeſſion, but qua/t 

A demurrer, becauſe it is not an error aſſignable. 


And WILLIAMS denied the caſe which was cited at the bar, 
viz. That if a juror be drawn by challenge, and afterwards tries 


Wich 
relic 


1ov1d 


d had 


* 1 the matter, it is not aſſignable for error, becauſe it ſhall not be in- 
And tended to be one and the ſame perſon, but ſeveral perſons ; and he 
e the ſhall be eſtopped to ſay the contrary. Vide 12. Hen. 4. and Hilary 


clude 
$ Rcir 
ip.— 
, hig 
erad- 
ef. 


Term 32. Eliz. Hungate v. Hamond (4). — And afterwards the 


judgment was affirmed. 
(a) Cro. Eliz. 188. 


The Counteſs of Rutland againſt the Earl of Rutland. c 6, 


[JPON evidence to a jury it was held by Alt THE Cour, and A deed to lead 
ſo delivered for law to the jury, that if there be an indenture the uſes of a fins 
for the levying a fine to ſuch perſons, before ſuch a time, to ſuch Mo — 
uſes, and the fine be levied to the ſame perſons within the ſame , Matter 
time, it ſhall be to the ſame uſes; and no averment can be to i» writing ; but 
the contrary, unleſs it be by other matter in writing. if the fine varies 
. . 1. from the deed, 
But if a fine be levied to other perſons, cr at another time after, eee 
it may well be averred by parol to be to other uſes (a). For in Hut de given 
the firſt caſe the indenture is directory to the fine, and in the other that it was in, 


caſe it is but evidence. tended to be to 
other uſes. 1. Co. 99. 2. Co. 76. 5. Co. 26. 9. Co. ro. Clayt. 51. Carth. 5. 3. Bulit, 251. 
2. Ander. 46. Moor, 107. 610. Salk. 675. Ld. Ray. 154. 287. $26. Gilbert on Uſes, 54. 

3. Fecre WMS. 203, 5. Com. Dig. 622, 2. Wilf. 19. Doug. 2. 44- | 


V he. 
ould 
s for 
a) 18 
) the 
T an 


wr. (a) See 29. Car, 2. c. 3. ſ. 7. and 4. Anne, c. 16. ſ. 15. 
nich 
Ognel 2gainft Randol. Cas 7. 
179. 
UDITA QUERELA was brought to avoid execution of a A priſoner may 
judgment; and ſurmiſeth, that after the judgment he had paid — 
the entire ſum. Aang in an 
Porh Au. Such ſurmiſe is not any ſurmiſe to avoid a judg- audits querels 
ment, upon a bare payment, without writing, or other matter of that he has la- 
The evidence, no more than it is any plea to bar an execution de- fisfied the judg- 
C105 , K ment, — Polt. 67. 
manded by fier: facias, or ſcire facias. 
nds! TANFIELD, Serjeant. It was ruled in this court, Malinev. Lady *. Lutwych, 643. 
*. Hawkins, that it was a good ſurmiſe in an audita querela to avoid J 2 8 
and execution of a judgment; for it is not only a ſuit in law, but in 232. 384. 
efly equity alſo. And it is as a commiſſion to examine the cauſe ; Cro. Car. 328. 
for it is not reaſon, that if the money be ſatisſied, he ſhould lie 2. Mod. 49. 
in execution. F 3 ak 
was And fo held all Tat Couxr (except PorHam), that it was a, gen. 4. pl. 
aus good furmiſe in this caſe ; whereupon he was let to bail, 17, 
on | | | Raym. 89, Foſt. 3:4. Strange, 1198. 
of 
oll. Povel 
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Cass 8. 


A cuſtom that 


every copyhold 
tenant may cut 
down trees at his l . 
pleaſure is un- and carry away at their pleaſure any elms growing upon the faid 


reaſonable and tencments; and ſhews that he was tenant for life, &c. 
void. —Antezs. 


1. Roll. Ab. 
560. 650. 


Cro. Car. 2 20. 


Deugzl. 126. 
4204. 
2. Term Rep. 


758. 


Eaſter Term, 2. Jac. 1. In B. R. 


Powel againf Peacock. 
Hilary Term, 45. Elix. Roll 156. 


RESPASS, for cutting down elm-trees, brought by the lor, 
1 of a manor. The defendant juſtihes as copyholder for liſe; 
for that infra manerium uſitatum fuit d tempore, &c. to cut down 


It was thereupon demurred; and the greater part held the cu: 
tom to be unreafonable that a copyholder for life ſhould cut down 
timber-trees, which by intendment had not their growth in his 
time; and by that means the ſucceeding copyholder ſhould not 
have any for his uſe to repair his houſe. . 


But becauſe it was pleaded y=w quilibet tenens cuſtomarius of any 
cuſtomary tenement, &c. and he doth not ſay de quel eftate, it 
was held to be too large and unreaſonable for any one who hat! 
but for a month, or at will, that he might by that cuſtom cut 
down trees. And it was tlierefore adjudged for the plaintiff. 


Trinity 


not 


any 
e, it 
hat! 

cut 


RESPASS. Upon a ſpecial verdict, the caſe was, A copy- The admittance 


Martha was admitted, but 47atthew refuſcd to be admitted during in remainder. 
the life of Martha. Afterward Matthew, without other admit- 4. Co. 23. 
tance, ſurrendered to the uſe of the plaintiff, in the life of Martha, Hatt. 18. 

who was admitted accordingly. Matthew and Martha died; and 662. 

the ſon of Matthew procures himſelt to be admitted, and enters, ., Roll. Ab. 95. 


claiming the land: and, Whether his entry was congeable? was the Moor, 358.465, 


queſtion, becauſe Matthew ſurrendered before admittance, 1. Vent, 260, 
PokHaM, FENNER, and YELVERTON, c&teris abſeitibus, held, 1. Mod. 129. 
that this admittance of the feme was an admittance of him in re- Van. 265. 
mainder, without any* other admittance. For the feme being ad- 2. Lev. 107. 
mitted to the particular eſtate, the remainder depends thereupon, Bull. N. P. 108. 
and veſts without other admittance ; for they make but one eſtate, . Term Rep. 
Wherefore they reſolved for the plaintiff. —But by reaſon of an 
imperfe&ion in the verdict, no judgment” was given: for they ing pan of the 
found quad parcel tenementorum this ſpecial matter, but they did not iſue only, is 
ſhew what parcel; and they found nothing for the reſidue. Where- da%—?olt. 133. 
fore the verdict was held to be ill for both, and a verire facias de 953: 
nov awarded, 5 


2. Roll. Ab, 722, 10 Co. 119. Stra. 1089. Hob. 54. 64. 6. Rep. 47. Dyer, 300. 346. 2. Term. 
Rep. 666. Cro. Eliz. 110. 174. 2. Hawk. P. C. 627. in notis. 


HIS caſe was now moved again; and adjudged upon the matter [f a feoffment 
: in law, for the defendant in the writ of error, that the firſt be _—_ to 
judgment ſhould be affirmed. perſon for ſuch 


Trinity Term, 
2. Jac. 1. In the King's Bench. 
Sir John Popham, Kat. Chief Fuftice. 
Sir Edward Fenner, Kut. 


Sir Francis Gawdy, Kut. . 
Sir Chriſtopher Yelverton, Kut. Jpn 


Sir David Williams, Nut. 
Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


Auncelme again Auncelme. . 


holder in fee ſurrendered to the uſe of Martha his wife for — 8 


life, remainder to Matthew his younger ſon in fee, and died. mittance of wm 


Cro. Eliz. 504+ 


0. 


A verdict find- 


Co. Lit. 227 a. 
Cro Car. 452. 


Sic Edward Clere again Parker. 
See the Caſe Cre. Elix. 877. 


Cask 2. 


eſtate as ſhall be 


Coke, Attorney-Genera!, being preſent, ſaid, that Huſſey's caſe in nmites by the 
the exchequer, after argument, was adjudged accordingly ; that it will of the feof. 
ſhould not enure by way of deviſe, but as a limitation upon the for, the deviſes 
former ſeoffment; for otherwiſe the will ſhould be utterly void. takes oy ths 


feoffment ; and 


the will is only a directiou to the uſes. —S. C. Cc. Eliz. 877. S. C 6. Co. 17 18. 8. C. Co. Lit. 111. b. 
271. b. S. C. Moor, 567. Powel on Powers, 111, 112. 4. Brown's Parl. Caſes, 523. . Term Rep. 
241. 380. 781. 


Andrews again Lord Cromwell. Cazr 3. 


NDICTMENT upon 8. Hen. 6. c. ꝙ againſt Lord Cromwell and «de deti- 
others his ſervants ; for that they, 1675 and 

a manu forti diſſeiſiverunt prefatum EDVARDUM ANDREWS of ſuch Jejwit,” in a 

ind ment of forcible entry is ſufhcient, without taying © contra pace, o7π⁹ſã e expriit.'? I, Vent. 306. 

No! 125. Cro, Eliz, 126. 915. Co. Lit, 257 b. Palm 195. 1. Hawk. P. C. 285, 287. 


uly, 44. Eliz. vi et armis vet, and s diſ- 


lai 1 


— — — . — - 


| 
| 
| 


* 
11 
[| 
1 
| 
| 


riaterrorgihcugh Jai. And It was held to be a fault in matter, and not of fom 


_— | Trinity Term, 2. Jac. 1. In B. R. 


Axvarws lands, &c.; et adbuc extra tenent cundem E.DV ARDUM ANDREWS (©, 

againſt tra pacem dictæ nuper regine Elizab.—The indictment being four 
_ Ten- at Len aſſizes, 1. 2 45 | 
ETL. b f * 

IE Flasr Exckrriox was taken by Serjcant Harvyy 

Junior; for that the indictment is dſeifrverunt, and it doth notſa 

expulerunt, as the common form is. But ALL THE COURT hel a 

it to be well enough; for diffeifin implies expulſton, and itt is (uf. na 

ficient to ground an indictment: and there may be cauſe for ti 

indictment; for he in reverſion, or leſſee for years, is expulſed. 


SECONDLY, Becauſe it is alledged guid adbuc detinet, which is; 
fort ; and yet it is not ſaid, contra pacem domini regis - But 1T wa; 
HELD to be well enough, for the detainer may be without for, 
and not againſt the peace. Wherefore the indictment was good, 
and reſtitution was awarded thereupon. | 


Casx 4- Barnes againſt Conſtantine. 


The caption of AET ION UPON THE CASE. For that he procured him t 
an indictment be indicted as a common barratar before FJ. S. and F. D. juſtice pri 


— —＋ of the peace, nec non ad diverſas felonias, * .audicndum et terminandun ] 
the peace is @ffegnat.; and that he was acquitted. e defendant demands z;r N 


good, without of the record, which is entered in hc verba; wherein they an 
adding nec . mentioned as juſtices of the peace only. The defendant demurred; 


diver ſas felonias 2 5 f 

. becauſe it appears that it is not the ſame record whereof he non hc 
Yelv. 46. counts, ; 3 ks oth 
Plowd. 485, WIILIAIIòs was of that opinion. But ALL THE OTHER JvsT1Cts ut 


Poſt. 353. 633- & contra; becauſe the juſtices of peace have authority to enquire 
Com. Pig. 379 · and hear it, without any ſpecial commiſſion of oyer and terminer; 
«Com. Pig. 395. and their commiſſions are equal to that purpoſe, and therefore al CIP 


i 456. - 
— 61. one, and no failure of record (a). 


(a) Rex v. Carter, R. R. Trinity Term, 7. Geo. 1. it was determined that the caption of an indiQment the 
of treſpafs before juſtice of the peace was had, W thout adding “ nec nan diver ſas felonias, Sc.“ 3. Bat. tut 
Abr. 292. But ſee the reaſoning upon this ſubject, 2. Hawk. P. C. 58. ſuc 

| 
c g. Dawbeney azainft Banneſter. 


In debt on bond, DEBT upon an obligation in the common pleas, The defen- 
emer of dant confeſſed the action; and error was brought upon that 


1 judgment, becauſe in the declaration it is not ſaid hic in curid pr 


judgment be by only; and, notwithſtanding the action confeſſed, might well be 
cenſeſen. aſſigned for error. And for this cauſe, and by reaſon of a dil- 
10. Co. 94. continuance, it was reverſed, Vide 18. Edw. 4. pl. 16. 

1. Sid. 308. 5 

— 112 153. 2+ Saund. 402. Stra. 1186. Onflow's N. P. 24 t. 


But by 16. ard 17 Car. 2. c. 8. after ſhall be taken for want of this allegation, 
verdict, no judgment (hail be ſtayed or wvurileſ; ſhewn for cauſe of demurrer. St 
reverſed for want of alledging and bringing 1. Sid. 24). Salk. 497. 6. Mod. 135 
into court cf any bond, bill, indenture, or Carth. 69. 1. Lut. 1353- Dougl. 4 
other deed mentioned in the plrading:; and note (1). 
by the 4. & 5. Ann. c. 16. no exception 


* 
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Ellis againſt, Warnes. Cast 6. 
Faſter Term, 1. Jac. 1. Rell 507. 
3 EBT upon an obligation of two hundred pounds, ES 
The defendant pleads the ſtatute of 37, Hen. 8. c. 9. and PR 1 
Eliz. c. 8. of uſury, in avoidance of the bond; and ſhews, bond of his 
Bat he was indebted to one Alder in a hundred pounds, and debtor and ano- 
greed with him for the forbearance of that hundred pounds for TROP Ring il 


VS cg. 
founs 


dvr 
ot fax 
T hell 
s (uf. 


r th; * 
** year; that he would give him thirty pounds, and make a — 2 
* ond to Alder of ſixty pounds for the * of the ſaid thirty not be avoided 
v dounds ; and for the payment of the hundred pounds principal, he by a ple: that it 
2 nd Alder entered into this bond of two hundred pounds to the w 1949: upon 
"A plaintiff ; ſo it being made upon this uſurious and corrupt con- {© 0257- 
2006, . . | trac? Fetwern 
ract, 18 void. 8 t heal 7418. pro- 
The plaintiff replies, that Alder was truly and juſtly indebted to viied he eb ge- 
im one hundred pounds, and that for the payment of this vt privy to 
aſt debt of an hundred pounds, he and the defendant entered e cotlupt Pr 
Im to ato this bond to the plaintiff; and that he was not knowing and ue 
ſices rrivy to any corrupt agreement betwixt the defendant and Alder. : 
din It was hereupon demurred. —— . 
8 cy TANFIELD, ſerjeant, for the defendant, moved, that the replica- Cro. Els. 388. 
y art ion was not good, becauſe he doth not deny the corrupt agree- 642. 
red; ent alledged in the bar; but by nent dedire confeſſes it: and al- Comyns Rep. 4. 
non hough he were not privy to the corrupt agreement, it is void; for . . 294. 
dtherwiſe it would be a practice for every uſurer to avoid the ſta- 9 
ich utes : for he would always be juſtly indebted in the principal ſum, 14. Ray. $5. 
qui ind would contract for the uſury-money in his own name, and Stra. 1185. 
n; take the aſſurance of it to himſelf; but to he aſſured of the prin- Poul. 614, 
re al eipal, he would cauſe the bond to be made to one to whom he is 773, 747 | 
juſtly indebted, who ſhould not know of the bargains between 5 _ * 
Amer them; and ſo by ſuch practice they would eſcape out of the ſta- 1. Hawk. P. o. 
. Bac, cute of 13. Elix. c. 8. Wherefore this bond, being made upon 225. 
ſuch corrupt agreement, is void. | Co af. 
Gawpy, YELVERToON, and WILLIAMS, Juſficet, held, that the Tate u. Wel- 
replication is good; for inaſmuch as it is averred that it was made Ines, 3. Term 
fen- vo him for a true and juſt debt, and that he was not knowing or K 831. 
that privy to any corrupt agreement between them, it is not reaſon he 
pn ſhould be delayed of his due debt: for as on the one fide it may be 
Form ſaid to be the means to defraud the ſtatute ; ſo on the other fide, 
il be it may be a greater miſchicf to a true creditor, when he ſhall take 
dil- lecurity by bond, with ſurerics for his money, if it ſhould be exa- 
mined whether there were any corrupt agreement betwixt his cre- 
ditor and his ſureties, whereof he cannot by intendment have any 
conulance; and it would be a means to draw in queſtion every 
* debt, and to puniſh one who is not privy to any corrupt agree- 
mw ment. Wherefore, it being confeſſed by demurrer, that this bond 
136 was made to him for a true debt, and that he was not ptyvy to any : 
gl. 4 corrupt agreement between them, the bond is good; otherwiſe there 
might be great prejudice to true creditors : for peradventure, upon 
the making the bond, he delivered up his antient bond; or, if 
his debt were by contract, by the taking that bond his debt ſhould 
be gone (a). (a) chft. 199+ 
-1s ENNER doubted thereof, becauſe it being grounded upon cor- Cre. Car. 4x5. 


ruption is altogether ill; and every one is to take heed to his aſ- oſt. 234- 
— at his peril. Pop uAM was abſent. Wherefore the other * 
ree adjudged it for the plaintiff, 
CRO. JAC, D Maſon . 
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Triaity Term, 2. Jac. 1. In B. R. 


Cain % Maſon again Chambers. 


If a leaſe of the [JPON a ſpecial verdict the caſe was, That the prior of V/. 
00 airy E bridge let the tithes of corn and hay of the reQory of Ly 
a certain rent, Pington, by indenture to J. S. for forty years, rendering tour pound 
with a covenant per annum at the Annunciation and St. Michael. The leſſee con 
that che lee nants to bring the rent to the prior's houſe; the prior andconyer 


mall bring the covenant to abate him twenty pence at every day of payment, i 


tory, and that 


the leſſor mall 8d. and retained 38. 4d. The priory being diſſolved, the que: 
thereupon abate made a leaſe. to the plaintiff of the rectory of Loppington, and d 
him ſo much all the tithes thereto appertaining; and of all meſſuages, land, 
1 tenements, and hereditaments, in the tenure or occupation of tl, 
» ins is no- * _ ; . 
defalcation of 121d J. S. ſub annuaii redditu 3/. 16s. 8d. HABENDUM, if no lest 
the original be in eſe, from the date of the patent, for twenty-one years; an 
rent, but a mere if any leaſe be in eſſe of the rectory, or any part thereof, then fron 
covenant for al. the end of that leaſe for twenty-one years; and afterwards ſells ti 
| rectory, without mentioning this leaſe to. the defendant: and, 


S. C. Yelv. 42. Whether this ſccond leaſe were good or not? was the queſtion, 


47+ 
Cro. Car. 20, FIRST, It was moved, whether this covenant to abate and dedud 


com. Dig. 425. twenty pence upon every day of payment, being by the ſame i». 
Cop. 56. denture, be ſuch a defalcation of the rent, as that it may be ſaid i 
be in tenurd J. S. under the rent of 3l. 16s. 8d. — And ALL Th: 
Court reſolved that it was not; for the rent reſerved is for 
pounds, and the other part is but a mers covenant, and no alter 


tion of the rent. 


If the king SECONDLY, This leaſe being of the rectory of Lappingtin, and 
grant a re#2ry all tithes thereto appertaining (which is as it were a diſtinct ſen. 
and all land! tence by itſelf), and the words after © ac omnia meJuagia, terras, tt 


er R- nementa, c. in tenura, Sc.“ * ſub anumali redditu 31. 168. 8d., 
at ſuch a rent, Whether theſe words ſub annual: reddit refer to all precedent, of 


the lat words only to the laſt words, and if tris miſpriſion of the rent ſhall mav 
refer to the rec all void? X | 


| Feat to the rec- reſpe& of the portage. Afterward the lefſee = always gl. 16. 


ner. Juſtice, held, that the words at the firſt were diſlind 


— — Kay " by themſelve:, and ſufficient to paſs the rectory: which is a thing 


miſtaken, the known, and the rent refers not to thoſe things which were certain 
grantis void. before, but only to the laſt words; wherefore it is good enougt. 
Fa. 4h, But all the other Juſtices held, that by reaſon of this miſpriſion of 


$. C. Yelv. 48. the rent, the leaſe is void. 
1. Lev. 40. | 


2. Vent. 368. 4. Com. Dig. 387. 2. Hawk. P. C. 557. 1. Term Rep. 505. 


In what cafe: PopHAM. Miſprifion of the rent or of the value in ſome caſe 
— og ſhall make the leaſe void, in ſome not: as if the queen ſhould ie 
n the manor of D. quod quidem manerium is of the annual value of fou 
Poſt. 680. pounds, where it is not let for ſuch a rent, and the rent or value 
miſrecited, yet the leaſe is good, becauſe there is a certainty befor 

my cu , and the addition of quod quidem, &c. is not material. But if the l 
* 2 the manorof D. of tlie annual rent of four pounds, which is intend 

Cro. Car. 548. to be of ſuch a value, and is let at a greater rent, or appears upon 


1%. Co. 114. a. record to be of a greater value, it is void; becauſe in the firſt caic 


Dyer, 292+ 352+ ſhe intended to paſs the manor, and the addition of the qued quiden, 


apo &c. is but to add another certainty : but when it is in one ſentence, 


1 Co. 4. Y . 41. 5. Co 7. Ld. Ray. 30. 3. Com. Dig. 450, 451+ that 
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at it is of ſach a value, and that in tali parte, her intent appears, Maton 


. : ze! * againſt 
K to grant a thing above ſuch a value; and therefore it is other 8 10 5 
wiſe, 


Vu. 


i Tas leaſe alſo is not good, becauſe jt is © HABENDUM, if no F the king 
m leaſe be in ec immediately; and if a leafe be in , from the time 1 


cope « of the end of ſuch a leaſe.” And here there 1s a leaſe in efe of « lefg or if it be 


pate part of the rectory, viz. of the corn and hay; ſo all is not out of « in leaſe from 
Wt, u eaſe, nor all is not in leaſe, and therefore void for this cauſe, * the end — 
« Vherefore, &c —But no judgment was given, becauſe upon the nt H. vos. 
* ourt's motion the parties agreed. 


* 2 Yelv. 43. 4%. 1. Co. 43. 2. Co. c4. Dyer; 252. 1. Ter. Rep. 229» 
ang, 


of tl | Philips againſt Echard. cu. 


bo * Vid Ante, Page 8. 


fron His cauſe being moved again, THE Cover reſolved that the An executor 

Is the defendant's plea was good: for when he avers that the ſtatute — — — 
and is in force, and the money not paid, it is good enough primd facie, dy gis teflator, 

on. until the contrary be ſhewn ; and it ſhall be intended to he made and then un- 


for a juſt debt, and he who will take advantage of the contrary, paid, without 
1 ought (and it is fitteſt for him) to ſhew it, Wherefore rule was wag Was 5 
4 given, that judgment ſhould be entered ſor the deſendant. — or aJu 
THI Ante, . Poſt. 102. 182. Bull, N. P. 142. 9. 5. Com. Dig. 205, 1. Term Rep. 690. Cro. Car. 363. 
1. Com. Dig. 245. 


edu? 


fort | 
iter: THE PLAINTIFF then moved, that there was not any continu- Aſter demurrer, 


ance entered upon the roll, and therefore prayed it might be diſcon- the plant ff 
. 3 f T7 cannot diſcontis 
, and tinued. —But ThE Cour faid, that the | prawns ar not diſcon- „ e 
ſen- tinue it without the Court's direction, and that the defendant might lie of the 


5, tt- well continue it, being for his advantage: wherefore they appointed Court ; and the 
d., the continuances to be entered accordingly; for otherwiſe in every 4fend nt may 


at, of caſe when a matter is brought to argument upon demurrer, the te the 
| 3 . 2 . a a . r2cord to reco- 
mae plaintiff, ſeeing the opinion of the Court to incline «againſt him, „er his cops, 
will cauſe a diſcontinuance to be entered; which ought not to be Pot. 281. 316. 
ind in the ſame Term it is argued. 488. 
thing ; Cro. Car. 195. 1. Roll. Abr. 487. Godb. 219. Cowp. 407. 1+ Ter, Rep. 473. 


ve Av NOTE, that in a caſe of Alderley v. Alderley this Term, in 4 plaintifcan- 
y debt upon an obligation, the caſe being argued upon a demurrer, gotenter a nun- 
on of owns, N ah OY fair af 
the opinion of THz CounrT was againit the plaintiff, and rule was Monet * 
piven that judgment ſhould be entered for the defendant ; but the ue 
plaintiff prayed that he might be nonſuited: and becauſe he had * * 
the ſame "Term appeared and argued by his counſel, and i1ad prayed — 
Termen, it was adjudged that he could not be nonſuited the ſame 2. Ter. Kc. 255. 
erm. 
Sir Percival Willoughby againft Egerton. Cas g. 
Hilary Term, 43. Flix. Rall 670. | 
FRROR of a judgment in Ghefter iu FORMEDON.—The FiR5T Aber a venire 
ERROR aſſigned, Becauſe the parties being at iſſue, a wenire facias to the 
facias was awarded to the ſheriff, and afterwards, upon entry, quod ſher, a U vice. 
v!cecomes noa miſit breve, a venire facias was prayed and awarded to, comes ow my 
the coroners ; which oaght not to be: for, being once awarded to sed on le 
ths ſheriff, the plaintiff hath admitted him to bz a perſon qualified roll, ard a new 
_ vente fertigt 
— to the coronzrs, Poſt, 304, Oro. KIZ. 353. Jcak. 113. Cath 2% 4. Mae 654 
Skin, 104. 
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SraPznervart to make the return; and the ſame ſheriff not being removed, h: 
wy A cannot, without cauſe fince ariſen, pray a vemre facias to the co- 
Eclxrox, Toners ; wherefore this award of the wenire factas to the coroner; 
is error. But becauſe that being awarded upon the roll is but as; 
continuance, and there was not any rerxire facias taken forth, and u 

is but matter of form to make ſuch a continuance, therefore it va 

held to be well enough. 22. Edw. 4. pl. 3. Dyer, 344. 357 

14. Hen. J. pl. 6. & 19. 29. Edw. 3. pl. 14. 11. en. 7. Roll 29, 


fn what manner A SECOND ERROR aſſigned, Becauic it appears by the record, 
* that upon the wenire facias returned, the tenant made default, and 
efault may be , * . 2 

judgment entered: ides confideratum oft quod petens recuperet ſciſinan 

: and he doth not ſay, rides reeuperet per defuu/tam, as it ought to be 

om. pis 185. here the judgment is by default. But THe Cour held, that it 
was well enough ; for when the record mentions that the tenant 
made default, and it is i&o qucrent recuperet ſciſinam, it is upon the 
matter a judgment vpon default; aud the precedents are both, 
ways. 


entered. 


cs 10: : Joyner againſt Lambert. 


Diſcert of a co- F*RESPASS. The caſe was, The lord of a manor feizeth a co- 
1 pyhold without cauſe, and grants it to another in fee; th: 
the beir may grantee dies ſeiſed, and his heir is admitted; the firſt copyholcer 
furrender before dies, his heir enters, and ſurrenders to the uſe of a ſtranger : tlic 
admiſſion. queſtion was, Whether his entry was good or no? 

40s. $5. And ir was RESOLVED, that a diſcent of a copyholder ſhall 
Cro. El z. 662. not take away the entry of another copyholder who hath right. 
1. Leon, 10. SECONDLY, That the heir entering without admiſſion, his entry 


: is lawful; and being in, his ſurrender is good. 
Pop. 3 5. 
1. Ter. Rep. 474. 6o0. 2. Ter. Rep. 158. 484. 


Cart 11. | | Hull againft Shar-Brook. 
A forrender  4RESPASS. Upon a ſpecial verdict the caſe was, A copy- 


v ditin 22 a 
* fag 3 holder ſurrenders upon condition, and afterwards by his decd 
by deed, releaſeth the condition: and, Whether it were good without ſur- 

render? was the queſtion.ä—RESsOLVED that it was; for properly 


z. Roll. Ab. 499. a right or condition cannot be given or determined by ſurrender (0/, 


tee by releaſe. And ſo it was reſolved in Kite v. Quinten (6,- 


Poſt. 101. / , . 
4 2 Wherefore it was adjudged accordingly. 


r. Leon. 102. Winch. 3. Hutt, 65. Gilbert's Ten. 276. 
(a) See 29. Car. 2. c. 3. f, 3. Poſt. 84. (5) 4. Co. 25. b. 


c 12. . Fareley's Caſe. 
Tf a copy holder PROHIBITION. It was held by att. THz Covar, that if: 


make a leaſe 


383 copyholder make a leaſe for years of land whereof a „eme by 


cuſtom is to have her widow's e/tate, ſhe ſhall not avoid the lealc, 
there be a cuſ. unleſs there be a ſpecial cuſtom to avoid it; for he comes un! 
tom to the con. the cuſtom, and by the lord's licence as well as the feme, 
try) isthTe'y Tuts CAcE depended before the council of the marches of als; 
defeatet of her 7 - 
freed-ach during and they giving orders there againſt the leſſee for the feme, a pro- 
n hibition was granted to ſtay the execution of thoſe orders. 
Cro. ar. 55. 3. Leen, 81. Co. Copy. 129. Carth. 276, Salk, 185. Gilb, Ten. 321. Freem. 516/ 
2. Ter. Rep 580. See Salifbury v. Hurd, Cowp. 481. | | 

25 Memo- 
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„he Memorandum. Carr 13. 
* * command from the king, all the — of England, with The king af- 
Ws divers of the nobility, %. LORD ELLESMERE, Lord Chan- ME tr 
dis cellor ; THE EARL OF DorsET, Lord Treaſurer + ViscounT 9 — a9 7 
8 Caax OU N, Principal Secretary : THE EARL of NOTTINGHAM, oe wv 
, Lord Admiral: TIIE EARLS of Northumberland, Wercefter, Deven, cular laws in 
PY and Northampton : THE Lok ps Zouch, Burghley, and Mr:9Zwiles ©; cx:cution. 
Tux CHANCELLOR OF THE Decuy: THE ARCHBISHOP OF , gi. Com, 229. 
ord, CaxnTEkBURY: THz BIsuor or LoxnDoN: PoPHAM, Chief 
and Juſtice: Bruce, Maſter of the Rells : AnDERS0%, GAWDY, 
In WALMSLEY, FENVNER, KINGSMILL, W ARBER TON, SAVEL, Da- 
) be XIEL, YELVERTON, and SNiGG, were affembled in the ſtar- 
at it chamber, where the lord chancellor, after a long ſpeech made b 
ant him concerning juſtices of peace, and his exhortation to the Jut- 
the tices of aſſiſe, and a diſcoutſe concerning papiſts and puritans, de- 


otl, claring how they both were diſturbers of the fate, and that the 
king, intending to ſuppreſs them, and to have the Jaws put in exe- 
cution againſt them, demanded of the Juſtices their reſolutions in 


three things ; | 
co- Fi'sT, Whether the deprivation of puritan miniſters by the The king, as fa. 
the high commiſſioners, for refuſing to conform themſelves to the cc- nerd of 
lder remonies appointed by the laſt canons, wes lawful ?—W hereto ALLEN, may 
- ; make conttitu- 
tlie THE JUSTICES anſwered, I hat they had conferred thereof before, gon. ©. we — 
and held it to be lawful, becauſe the king hath the ſupreme eccle- ve vi the 
hall faſtical power, which he hath delegated to the commiſſioners, <lergy t 
t. «hereby they had the power of deprivation by the canon law of: %a, 
the realm: and the ſtatute of 1. £/iz, c. 1. ſ. 1$ which n 
ur} , « WilZs Cole I. | en appoints uſe of de pri- 


commiſſioners to be made by the queen, doth not conter any new , auen. 

power, but explain and declare the ancient power. And therefore, erg: 
they held it clear, that the king, without parliament, might make . Ce . 
orders and conſtitutions for the government of the clergy, and 4. lnit.323- 523% 
might deprive them if they obeyed not; and fo the commitiioners i-!. az. 447+ 


py⸗ might deprive them. But they could not make any conſtitutions 449: 

. 0 bs a , - lk. 412. 

0 without the King: and the divulging of ſuch ordinances by pro- otra. 1c f. eG 
ſur- clamation is a moſt gracious admonition: and foraſmuch as — 1. leer. Wilt.324 
erly have refuſed to obey, they are lawfully deprived by the commiſ- 4 Com. ir 434. 
(a), honers ex officio without libel, et ore tents convocati, 

74 "EC" . | 

059 SECONDLY, Whether a prohibition be grantable againſt the be 2. Ie. f. 


commiſſioners upon the ſtatute of 2. Hen. 5. c. 3. it they do not © ; 8 
A the copy of the libel to the party ?— Whereto they all an- = m0 
'wered, "That that ſtatute is intended where the eccleſiaſtical Judge cur: proceed 


proceeds ex officio (a) et ore tenus. ex oficio. 


if 2 | (a See 13. Car. 2. c. 12. 

e by Tump, Whether it be an offence puniſhable, and what To 2fembleru- 

ealc, puniſhment they deſerved, who framed petitions, and collected a 2 

nder multitude of hands thereto, to prefer to the king in a public cauſe, — io. 
i the puritans had done, with an intimation to the king, thai if the king for a 

als; he denied their ſuit, many thouſands of his ſubjects would be dif. '*4r'> + public 

pro- contented ?— Whereto all the Juſtices anſwered, That it was an ievanccs, is a 


Pig nds Meas 


. g16/ Daa. 1 753, Noy, 201. 1. Bl. Com. 143. 4. Il. Com. 247. 1. Hawk. P. C. 92. 309% 310. 354. 
a. 592, 


mo- | D 3 offence 
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Mznozan- offence finable at diſcretion, and very near to treaſon and ſelony 
pox. in the puniſhment ; for they tended to the raiſing of ſedition, re, 
1. Hawk. P. C. bellion, and diſcontent among the people. To which reſolution 


92- 
Conp. abs, all the lords agreed (a). 


* 


Raiſing yarss And then ma ay of the lords declared, That ſome of the 
zumouesof the puritans had raiſed a falſe rumour of the king, how he intended 
kire, tending to to grant a toleration to papiſts: which offence the Juſtices con. 
os _ ceived to be heinouſly finable by the rules of the common lay, 
ſobjedts, is an either in the king's bench, or by the king and his council; or non, 
indiQtable of- ſince the ſtatute of 3. Hen. 7. c. 1. in the ſtar- chamber (4b). And 
fence the lords ſeverally declared how the king was diſcontented with the 


Fon. . ſäaid falſe rumour, and had made but the day before a proteſtaticn 


2-Koll. Ad. 187. to them, that he never intended it, and that he 3 the 


1. Hl ck. F. &. laſt drop of blood in his body before he would do it; and prayed, 


10. that before any of his iſſue ſhould maintain any other religion 
than what he truly profeſſed and maintained, that God would take 
them out of the world. "Ro 


(a) By 13. Car. 2. ft. 1. c. 5. no petition time.” But under theſe regulat'ons it it 
to the king o- either houſe of parliament for declared, by the 1. Will, & Mary, ſt. 2.c.:, 
any alteration either in church or ſtate that the ſubject hath a right to petition, and 
ſhall be ſigned by above twenty perſons, that all commitments and proſecutions for 
unleſs the matter thereof be approved by ſuch petitioning are illegal, See the caſe d 
three juſtices of the peace, or the major Lord George Gordon, Dougl. 592. 
part of the grand jury in the country, and, in (6) This court is diſſolved by 16. Car. 1, 
London, by the lord- mayor, aldermen, and c. 10. See 4. Bl. Com. 263. 422. Har 
common-council ; nor ſhall any petitien i MSS vol. i, No, 1226 
be preſented by mare than ten perſons at a 


Michaelmas Term, 39 
2. Jac, 1. In the King's Bench. 
Sir John Popham, Kut. Ch:ef Fuftice. 


Sir Edward Fenner, Kut. ? 
Sir Francis Gawdy, Knut. b ; 
Hr Chriſtopher Yelverton, Ant. F Juſtices. 
Sir David Wi'liams, Kt. EE 
Sr Edward Coke, Kut. Altorney General. 
Sir John Doderidge, Rut. Solicitor General, 
. cs» ISP LA | 
Eliz. Coupledike again Helter Cour.i:dike. C 7, 
Þ = of a judgment in detinue in the common pleas. The enuy of the 


Tux FixsT Error was, Becauſe in a writ of detinue pore ” 
brought it was returnable /chae/mas 44. & 45. Eliz. and ey oil 10 
therein the plaintiff was nonfuited; and notwithſtanding, ur Hilary another, is not 
Term, 45. 22 he declared and procceded to judgment without a error. 
new original. This being aſſigned, and “ in nullo et erratum”” 5. Com. Dig. 16. 
pleaded, it was now alledged ore tenus that it was but a miſprifion : 1. Term Rep, 
for the nonſuit was entered in BaowxLov''s office, whereas the 782. 
imparlance was in Scorrox's office (who was another of the pro- 
thonotaries) ; ſo there was not any nonſuit z ret veriate.--Sed 
nen allgeatur : for the Court doth not take any cognizance of ſuch 
diſtinction of offices; and it is but one entire record. 


A Sxcoxvp ERROR aſſigned was, For that the writ ſuppoſeth a Dane i not 
deteiner de und demo VOCAT. @ bee-houſe, which cannot be, that a le fer a be- 
detinue ſhould lie of an houte.—W herefore it was reverſed, 8 * 1 

O. LIF. 2 . 


Kellan againſi Maneſby. cr 2. 


ACT ION FOR WORDS; for that the defendant, on thefirſt of n adion lies 
January 45. Eliz. in prefentid et auditu quamplurimorum ſubdi- for faying, g 

terum domini regis, ſpake theſe words of the plaintiff: Thou art 4 thief, and haſt 
« a thief, and haſt ſtolen my corn.” After verdict, it was moved “ Holen my 

in arreſt of judgment, that the declaration is not good, becauſe ** corn 3"? end 
the ſpeaking is alledged to be 45. Elix. in præſentid ſubditorum domini way alledged 
rzis, who peradventure none of them underſtood thoſe words; . ER f = 
and otherwiſe it is not any ſlander, —Sed non allocatur : for thoſe praſenia, Ge. 
words are but of form in a declaration, and not material, if they without ſaying 
had been altogether left out: and it ſhall not be intended, but d %, Sc. 


that they well underftood the words. 9 * = 
SECONDLY, That the declaration, he ſpake thoſe words of the Noy, 57. 

plaintiff, „thou art a thief, &c.“ appears to be ill; for they were Cro. E. 486. 

ſpoken to the plaintiff, and not of the plaintiff. —Scd non allocatuy : to. Car. 199. 


for being ſpoken to the plaintiff, they are ſpoken of him, and are . Hr. 102. 


ts 1. Com. Dig. 
193 195. 
Tumprv, It was moved, that for theſe words an action lies H Ray. 989. 
not; becauſe it may be, he ſtole his ſtanding corn, which is not 276, 


fclony, nor cauſe of action: as if he had ſaid. Thou art a thief, 
| D 4 « for 
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Kerrawn © for thou haſt ſtolen my apples, an action lies not; for it ſhall 
1 be intended of apples growing (a). But it was held, that the 
* words were actionable; for ſtealing corn is intended reaped corn, 
and in the worſt ſenſe. Wherefore it was adjudged for the plaintiff 

| (a) Clark v. Gilbert, Hob. 331. 


Carr 3. 4 | Southby's Caſe. 
: In the Court of Mardi. 


By the equity of F HIS caſe was moved before Pop HAM, Chief Juſtice of the king'; 
the 32. Hen. 8. bench, ANDERSON, Chief Juſtice .of the common pleas, and 


* N FLEMING, Chief Baron, aſſiſtants of the court of wards. 
mother for life, One Robert Southby ſeiſed in fee of land holden in capite of the 


remainder to the annual value of one hundred pounds, in conſideration of the mar- 
— = we riage of Marmadicke his third ſon with Iſabel Newton, conveys pan 
nder to the 5 1 
hei s of his body, thereof, to the #: lue of ten pounds per annum, to the uſe of 1/abz 
with revarfion the wife of his ton for life, remainder to the ſaid Marmaduke his 
to the ſon infee. ſon for life, remainder to the heirs of the body of the ſaid Marna- 
1 dyke, remainder to the right heirs of the ſaid Marmaduke the on, 
ſhip of the heir Afterward Robert Southby the father died ſeiſed of the refidue ; and 
within age, and his ſon ſued livery; and afterwards Marmaduke the ſon died; 1/abel 
not his mother. his ſeme ſurvived him, his fon being within age. 


Dyer, 172. 237. The queſtion was, Whether he ſhall be in ward for his body, 
> "hr 1:0. living the mother, tenant for life ? 
Lit. 84. 

. Co, 22. IT was RESOLVED by them, and by PeyrER the Surveyor, and 

Moor, 738. FHrsKoT the Atterney, that he ſhall be in ward, by the equity of 
the ſtatute of 32. Hen. 8. c. 1. (a) Where two purchaſe to them 
and the heirs of the one, and he who hath the inheritance dies, his 
heir ſh]! he in ward. So where the limitation is to the one for 
life, and the remainder to another in fee, he ſhall be in ward by 
the equity of this ſtatute. And Por HAx ſaid, it was fo reſolved 
in the cafe of one Miſeman. | 

(4a Now by 12, Car. 2. c. 24. al! te- taken away and diſcharged; and all tenure 
nures by knizlt's ſervice of the kirg, or of of honours, manors, &c. held either of the 
any other perſon, cr by knight ſervice in king or any other perſon, are turned inte 
tapite and hy forcage ia capite of the king, free and common ſoccage. 3. Com. Dig. 414 
and the fruits and conſequences thereof, ac 5 a a 

Earl of Rutland's Caſe. 
In the Court of Wards. 

Fine ſur cet. NOTE, At the fame time it was reſolved by them in the Far! 

Lit. & ge. % Rutland's Caſe, that where there is tenant for life with re- 

Jen Cont. 324 Mainder in tail, and he in remainder in tail levies a fine to the te- 

3. Com Die 24c. nant for life and her huſband, upon a conceſſit tenementa, &c. to tlie 

2 = 2 faid huſband and wife for the life of the wife, and dies after pro- 
5 3 * clamations, it is not any diſcontinuance or bar of the entail, but 

during the life of tenant for life; nor is it any bar or alteration of 


the entail after that eſtate determined. 


Carr 5. William Houſe's Caſe. 
In the Court of Wards. 


Car 4. 


A variance be- AT the ſame time, where a mandamus iſſued after the death of 
EN CO William Houſe, for that it was found that he died ſeiſed in fee 
Quiver duly af C . . . 
th, „ine i. Of ſuch lands in N. fed de quo vel de quibus tenentur, c. ig- 
gei/ition of ffic, will nor bet the nge of the King, if the variance be immaterial, 2, Vezey, 555. Comp» 
178. 229. 1. Ie Rep. 237. 240. 


tween + mvrliut 
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morant; a melius inquirendum iſſued reciting the ſeiſin found Hovex's Cas. 
and the dying ſeiſed, /ed de quo vel de quibus, et per que ſervitia, 
tenentur ignorant; ſo in the recital adds ** et per que ſervitia” more 
than is in the inquiſition; and upon this writ the ſeiſin is found 
as before, /ed de quo vel de quibus, vel per que ſervitia, tenentur ignorant, 


The queſtion was, Whether the melius inguirendum be void by 
reaſon of this miſrecital or not? or, Whether it be good to entitle 
the king to the wardſhip? 


And ir WAS RESOLVED by them all, that this double zgnoramus see the Yran 
was ſufficient to entitle the king, and that it was not any miſre- Bock, 2. Han. 2. 
cital : for when they find that de gro wel de quibus tenentur ignorant, Pl. - 
and it is not found by what ſervices, it is thereby implied, that 
per quae ſervitia 2 ſo it is good enough: and if it were not 
to be ſo intended, yet it is good enough ; for the miſrecital is of a 


thing not material. 


Baude's Caſe. c 6. 
Hilary Term, 1. Fac. 1. Roll 11. | 
BAUDE was indicted upon the ſtatute 8. Hey. 6. c. 9. in this Vicarage houfeg 


manner: Ad ſeſſionem pacis, &c. per ſacramentum duodecim ur ata- —.— — 
© rum extitit preſematum, quid WILLIELMUS BAvDe nuper de Mofton edle entry and 
* juxta Tutbury in comitat. Derbie, clericus, primo Julii, &c. vi et armis in detainer. 

% unum meſſuagium exiflens, THE VICARAGE HOUSE in Moſton, pre- 1. Sid. 101. 


dict. ad tunc exiſlens liberum tenementum HENRICITRICEKE TT, vicar 1. Lev. 99. 


« there, intravit, et ipſum HEx R INM vi et armis ac manu forti expulit 1 
" et alſſeiſtvit, Cc.“ ö 231. 66. 


Tu Fix sT EcETIOoN was, Becauſe it is ſaid © per ſacramen- The omiſſion of 
tum duodecim, &c.” and he doth not ſay . proborum et legalium ho- 2 — 
* minum.”—Sed non allocatur : for they ſhall be ſo intended, unleſs S! 3 
the contrary be ſhewn. Vide 11. Hen. 4. pl. 41. and Eaſter Term, volt. 63 ;. 

42. Eliz. Hamond's Caſe. Cro. EZ. 781. 


2. Hawk. P. C. 308. 


SECONDLY, For that it doth not appear in what county Harſton An indictment 
is; for the words in comitat. Derby” refer to Tutbury “. But 2 _ 
it was held by PoruaM, that they ſhall be intended one entire i, JH. 
name.—GAwDY # contra therein. But they all held, that although i, cugiciently 
they be ſeveral names, yet ** in the county of Derby” ſhall be referred certain. 
to them both. 2. Hawk. b. C. 

314. 1, Term Rep. 316. 

Turn, Becauſe it is not ſhewn when the expulſion was, An ind ctment 
for they want the uſual words, * ad tunc et ibide; “ ſo it is not held good with. 
certain: as in 6, Edu. 6. Dyer, 69. an indictment, that ſuch a day — 
and year * inſultum fecit, et cum quodam glailio feloniouſiment percuſſit, poſt. 362. 
&c.” becauſe it is not ſaid ad tunc et ibidem, it was ruled to be ill: 


" Yelv. 28. 

ſo here. Lut. 487. 
1 2. Hawk. P. C. 
But Gawpy ſaid, that the reaſon there is, becauſe the offences 263. 6 


are of ſeveral natures, . the aſſault, being a treſpaſs alone ; but 
in an indictment of treſpaſs, as here, it is otherwiſe: ſo in a de- 
claration.— Whereupon rule was given that it was good, and re- 
ſtitution was awarded. | : | 

Hall 
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cas y. Fall againſt Fettyplace. 
Eafter Term, 2. Fac. 1. Roll 292. | 
It is a good . TYROHIBITION for tithes. Whereas he was ſeiſed in fee of 


te cron <A three acres of meadow infra parochiam de Stunning ; and that 
been uſed to Within the ſaid pariſh there is a cuſtom, that every one 1eiſed of 
make the graſs any meadow within the ſame pariſh have uſed time whereof, &c, 
of the fi m to cut down the graſs upon ſuch a meadow growing at their proper 
into hay at their coſts, and the {aid graſs to ted and ſhake abroad, and the ſaid gras 
own coſts, and , d G 

deliver the ſo diſperſed and caſt abroad, to gather into weoks and windrows, 
tithe of it tothe and to put into ſmall cocks ; et pot primam circumlationem ind”, the 
parſon in lieu of tenth cock inde to {et forth for the parfon or his farmer, in ſatisſac- 
"pip tion of all tithes, as well of the firſt mowth as of the latter mouth 
* 116. Of that meadow for the ſame year; which the par ſon, &c. had 
uſed to accept, &c. and alledgeth in fact, that he did ſo in fuch 


 Yelv. 86. a year, and that the defendant ſued him for tithes of the latter 


* — mowth, &c. | 

Moor, 911. a 

Cro. * The defendant hereupon demurred: and it was moved for him. 
b 250 that this preſcription was not good, becauſe there is no more given 

1 . to the par ſon than he ought to have; for by giving to him tlie 
* tenth cock, it is that which the law appoints, and therefore cannot 


bs 00k ook. be recompence for another thing: for the tenth of the hay of the ſirſt 


— Ray, 8 3. mowth cannot be ſatis faction for the tenth of the after-mowth. 

5. Bac. 74 

Dougl. 204. But becauſe it was alledged, that he at his own coſts had tedded 
and ſhaken it abroad, and gathered it into weoks and windrows, and 
made it into little cocks, and ſo was at a greater labour and charge 
than the law appoints, and the parſon hath benefit by the ſa: la: 
bour, it is a good cauſe of diſcharge. And a precedent was ſhewn, 
in Eaſter Term, 37. Eliz. Roll 284. in this court, Aubrey v. John (a), 
parſon of Barghfield in Berk/hire, where it was ſurmiſed, that 
every inhabitant there had uſed to cut down the graſs in the mea- 
dows at the firſt mowth, and at his coſts to make it into hay, and 
to ſet forth the tenth cock of hay in ſatisfaction of the hay coming 
as well of the firſt mowth as of the latter: and it was adjudged to 
be a good bar for the tithes of the latter mowth ; which was held to 
be all one with the cafe in queſtion. 


PornAu, Chief Juſtice, ſaid, he had known it to be reſolved, 

that of right, without any ſpecial cuſtom alledged, no tithes ſhall 

See 1. Ld. Ray. be paid for hay of the latter mowth ; for the rule in our law is, 
＋ when that tithes ſhall be paid ex annuats renovantibus ſimul et ſemel.— 
Le B. Parker's Wherefore, without view of any precedents, or hearing argument 


therein, they agreed that the prohibition ſhould ſtand. 


(a) Cr0. Eliz. 660, 
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| Gerrard againſt Holland. C8. 
ACT ION ON THE CASE; for that the defendant at VV. ſpake In words laid in 

theſe words of the plaintiff : © "Thou art a thief.” A _ 
The defendant juſtifies, for that at D. within the ſame county ther, a ve 
the plaintiff ſtole two ſheep. — — 


The plaintiff replies, “ de /on tort demeſne, & c.” And iſſue being «cod. 
thereypon joined, the venire facias was awarded tam de M. quam de Pot. 95. 125. 
D. where the ju{ification was made; and found for the plaintiff, 191. 


and adjudged for him. Yar. 47 ; 
. O. LIZ. 57 
ERROR was thereof brought and aſſigned, Becauſe the vevire fa- — — 


cias ought to have been from D. only, where the iſſue was, and not 2. Term Rep. 
from both places, 238. 
Sed non allocatur: for although it might have been well awarded 
from D. only, yet being awarded from both it is well enough, 
becauſe both matters are to be enquired of; whereof thoſe of the 
viſne of M. may have the beſt notice, Wherefore the judgment 
was affirmed, Vide 5, Edw, 4. 21. Hen. 6. 


Dent againſt Oliver. Cas 9, 
ACTION ON THE CASE; ſyppoſing that he was ſeiſed in fee ly an action for 


of the manor of Hallington, and of a fair to be held there every Aiſtu bance of 
Aſcenſion Day; and that the defendant diſturbed him to take toll, e 


xc. The defendant pleaded not guilty ; and found againſt him. ſpecial ride. 


And it was now moved, in arreſt of judgment, that the Poſt 46. 79.26. 
declaration was not good, becauſe he doth not ſhew a title to the 2 258. 


fair by grant, nor by preſcription ; ſo he hath not anycauſe of action. _ — 2 


Sed non allocatur: becauſe it is but a conveyance to the action, 575. 
and is not any claim thereof as to the right, as in a quo warrænto (a; 2 Vent. 186. 
and therefore the declaration without ſpecial title compriſed there- — 
. 0 P . * . . ww wen, 109. 
in is good, Wherefore it was adjudged for the plaintiff. 4. Mod, 42 3. 


175. 5 
Skin, 213. 621. 3. Lov. 266. Carth. 85, 8. Co. 87. 1. Salk. 22. 360. 1. Burr. 440. 4+ Baz Abr. 112. 
Cowp. 454+ Ld. Ray. 392. 3. Wilf, 408. Dougl. 665. Cowp. 665. | Ei 


(a) Strange, 102. 


King's Calc, | Cask 10. 
Hilary Term, 1. Jac. 1. Roll 479. 


ERROR for that a writ of habeas corpora with ni prius being Judgment re- 
awarded, a writ of ſuper/edeas was granted and delivered to the ed, bacauld 
ſheriff, for ſlaying the return of the writ, and he, notwithſtanding, —— — 
returned the writ of habeas corpora at the aſſiſes, whereupon the lt corpora 
trial was had, and judgment accordingly.—And IT wAs HELD to after a ſuper- 
be a manifeſt error, as the proceedings in an inferior court after /edc«s delivered, 
habeas corpus delivered without a procedendo. Wherefore it was — 57. 121. 


. Car. 261. 
reverſed, Cro. Eliz. 33. 


4+ Bac. Abr. 672. 2. Hawk. P. C. 418, 1. Term Rep. 273: 279% 
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Cas 1. ; Elinor Pigot againſt Thomas Pigot. 


To an avowry R EPLEVIN. The defendant avows for rent (a); for tint 
— 9g * Elinor Enderby was ſeiſed of the place WHERE in tee, and took 
from B. to one Thomas Pigot to huſband, and had iſſue by him John Pore, 
whomthe eſtate and died; and Thomas Pigot being tenant by the courtely, the re- 
&-fcended from verſion in fee to Jh Piget ; and the faid Fohn Pigot granted a 
A. in fee; the rent-charge for life to the defendant ; and ſhews the death of the 
plintiff may tenant by the courteſy, and ſo avows, &c 

reply, that 44 | Ys Nl 

was ſeiſed in The plaintiff replies, that Elinor Enderby was ſeiſed in tail, and 
1 oo ſo conveyed it to John Piget in tail, and that John 2 the rent, 
aud traverſe ne and died, and that the land deſcended to the defendant's wife. 2 
feikn in fee by heir in tail, ABSQVE Hoc that Eu Enderby was ſeiſed in fee: 
B. althoo-h the and hereupon they were at iſſue, and it was found tor the defendant. 


in by 4. x 5 
33 toe It was now moved in arreſt of judgment, that this iſſue was not 


rial : but if an well joined: for the ſeiſin in fee of the grantor ougat to be tra- 
iſſue joined on verſed, and not of an anceſtor paramount; for that is not material, 


ſuch a traverſe but how the grantor was ſeiſed is only material: therefore the iſſce 
een b taken is il | 


terial, it i aid- - OY 
ed, alter verdict, GAWwDY, Juſtice, was of that opinion,—But ALL THE OTHER 
by 32. Hex. 8. Jus ricxs held, that in regard the ſeiſin in fee is ſpecially alledged in 


Pal fc. 625, Elinor Enderby, and the conveyance of the reverſion to John Piet, 
68 735. 25. 28 it ougitt to be of neceſſity (for otherwiſe the reverſion cannot he 


Yelv. 54. 58. conveyed to him), therefore the ſeiſin alledged in her might be 
Dyer, 107) well traverſed; and if it be not an apt iffue, yet it is aided by the 
6. Co. 34. b. ſtatute of 32. Hen. 8. c. 30. (6) : for it is an iſſue, althongh it be 


— * 499- not an apt iſſue. Wherefore it was adjudged accordingly tor the 
Hard. 20. 64, avowant. 

1. Lev. 196. 1. Saund. 227. Ray. 453. B. R. H. 34r- 1. Com. Dig. 332. . Com. Dig. 115, 
4 Bac. Abr. 58. 5. Bac. Abr. 293. 


(a) By 11. Geo. 2. c. 19. f. 22. de- THAT the place where the diſtreſs was 
fendants in replevin on diſtreſs for rent may taken was parcel of ſuch certain tenements, 
avow generally, that the plaintiff or other held of ſuch honour, lord'hip, or manor, 
tenant of the lands and tenements whereon &c. &c. without furtber ſetting forth the 
ſuch diſtreſs was made, enjoyed the ſame grant, tenure, demiſe, or title of landlord, 
under a grant or demiſe at ſuch a certain leſſor, or owner of ſuch mancr. 
rent during the time the rent diſtrained for (5) See allo 4. & 5. Ann. c. 10. 
was incurred, and ibll remains due; ox 


* 


Carr 12. France againſt Tringer. 


Jn pleading a 'J RESPASS. The defendant juſtifies, for that he had common 


n lor for all his beaſts /evant et couchant in the place, &c. by preſcrip- 
— tion, and put in the ſaid cattle tende communia, &c. 


of an v erment The iſſue was upon the preſcription, and found for the de- 
that the beaſts fendant ; and exception was now taken, that becauſe he doth not 


were lovant et . | . ; 
dba is aides ver that his cattle were /cvant, &c. no judgment ought to be given, 


by the ſtatute, Sed non allecatur : for the want of averment is aided by the ſtatute 


of jeotails. Wherefore it was adjudged for the defendant. 
1. Saund. 227» 
2. Lev. 23. 1. Com. Dig. 334. Sed vide 5. Com. Dig. 91. and 337. 3. Bl. Com, 394. 


See 21. Jac. 1. e. 13.5 16. & 17, Car. 2. £,8.; and 4. & 5, Ann. c. 16. 
| Wadhurſt 


e. 


S — © — 


| a. 
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Wadhurſt againſt Damme. Caf 13. 
Trinity Term, 2. Jac. 1. Rell . 


TRESPASS; for that at Etonbridge, in the county of Kent, he In treſpaſs, a 
killed his dog, being a maſtiff dog. The defendant pleads, e cer n. 
that Str Francis Willoughby was ſeiſed in fee of a warren b e, weed 
in D. within the ſame county, whereof he is and then was only traverſe the 
warrener, and that his dog was divers times killing co- place in which 
nies there; and therefore he finding him there, tempore quo, &c, it e —4 
running at conies, he there killed him, aBsQUE Hoe that he isguilty 4; a 
at Etonbridge prout, &c. And it was thereupon demurred, maſtiff dog in 


h 
FirsT, Becauſe he traverſed the place only, and doth not tra- — — 4 


yerſe all other places. ftroying the co- 


SECONDLY, For the matter of the juſtification. por 3 bag 


But ALL THE CouRT. held, that the traverſe was good, when 2. Koll. Abr. 
his cauſe of juſtification is local, and that he needed not alledge Wh 0 
any more than that place. Alſo that the matter of juſtification is 5 8 
good; becauſe it being alledged that the dog uſed to be there kil- , Lev. 28. 35. 
ling conies, it is good cauſe for the killing him, in falvation of 1. Sid. 336. 
his conies; for, having uſed to haunt the warren, he cannot _ 1494+ 


a o. Car. 497. 
otherwiſe be reſtrained. % Com. Dy 


YELVERTON doubted thereof, becauſe it is not alledged that the 597. 
maſter was ſciens of that quality, or had warning given to him 4 Bac. Abr. 
thereof. 79. 

bY Bac. Abr. 


Por HAM. The common uſe of England is, to kill dogs and cats 174. 263. 
in all warrens as well as any vermin ; which ſhews that the law Douzl 747+ 
hath heen always taken to be, that they may well kill them: ſo the 
juſtification is good. — Wherefore it accordingly was adjudged for 

| the defendant. | 

dee 22. and 23. Car. 2. c. 25. f. Anne, c. 14. ſ. 4. 3. Gco. 1. c. 11. and 16. Geo. 3. c. 30. ſ. g. 


Hargraves againſt William Rogers. Cart 144 
DEBT FOR SIXTY POUNDS; for that in the common pleas, it two perfons 


in Michaelmas Term, 42. Eliz. John Rogers, and Hilliam Rogers bind themſelves 
the defendant, and John ¶ Noad, acknowledged that they wereindebted © ag ug 
to the plaintiff, viz. the ſaid Jahn Rogers, in one hundred and twenty ue bond is 
pounds, and the defendant, and John I cod, et uterque co um, in joint and ſeve- 
ſixty pounds; that if the plaintiff ſhould bring debt of fixty pounds ral, and may be 
againſt Rogers before O#abis- Hilarii next following, in the com- les _ 
mon pleas, he within eight days after warning thould appear . ef be 
by himſelf or attorney, and, if he were condemned, ſhould fa- obig. 
tisfy the debt, or 2 himſelf to the priſon of the Fleet, there Poſt. 60. 

to remain until he ſatisfied : and alledged in fact that he, 28th Oc- velv. 53. 
eber 24. Fliz. brought a writ of debt of fixty pounds, returnable 2. Roll, Abr. 
Oclah. Martin. following, in the common pleas, againſt John 148. 

Rogers; and that the plaintiff and defendant appeared at the day by 57d 310. 350. 
their attornies; and it was fo far proceeded in the ſame court, 2 ms. * v 
that it was adjudged, that the plaintiff ſhould recover his debt of Hard. 314% a 
ſixty pounds, and five pounds for coſt: and that he ſued a capias 

ed ſatisfaciendum againſt the ſaid John Rogers; and notwithſtanding 

he had not yet paid the condemnation, nor rendered his body, unde 

% acrrevit, Sc. The defendant hereupon demurred : becauſe 


action is brought againſt Maillam Rogers only, whereas it 


ought 
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Han o Ought to have been brought jointly againſt him and Mood: for it isa 
% joint bail, and not ſeveral. —Sea non allocatur: for the words uterqu 


em recognovit, &c. ſhew that it is a joint and ſeveral bail, and the 
action may be brought againſt the one ſolely. 
Matter which. SECONDLY, It is not thewn that the writ was ſerved, nor thy 


3s only induce. it was returned, nor that the plaintiff declared, nor how the judy. 
ment to the ment was, —But it was thereto anſwered, that inaſmuch as i 
action need not is alledged that both appeared at the day of return, and that rale 
= nv omg a" proceſſum fuit, that the plaintiff had recovered, it was ſufficient 
di As. being but a conveyance to the action, and collateral thereto, 
Polt. 52. os. Fide 34. Hen. 6. 19. Hen. 6.—And of that opinion was 11 
35t. 867. 630. WHOLzZ COURT. | 
Yelv.16.Plows. 65. Co. Lit. 303. 
If bail bebound THIRDLY, Becauſe it is not ſhewn that the plaintiff gar 
1 warning of the ation brought, for the recognizahce is to ap- 
defendant mal Pear witnain eight days after warning; aud if he were condemnet 
appear in eight in coden placito, that he ſhould ſatisty it. &c. ſo the action which 
days after mar Ought to charge the ſureties ought to be ſuch whereupon Judg- 
. muſt, in ment is after warning: and if he appears without warning, aud 
an actionagainit fuſfers a recovery, it is not within the condition; and it ought to 
them, be ex- * X. gi | 
preſly averred be an actual warning by the party, and the ſheriff's ſummons 1 
Chat the ceſen- not ſufficient; as 11. Hen. 4. pl. is, that upon a covenant to levy 
dant was war#- a fine upon warning, it is not ſufficient to ſhew that he was ſum- 
— wb 2 moned by the ſheriff, —But it was thereto anſwered, that this con- 
1 dition ſtands upon two parts; the one to appear within eight 
Poſt. 595. 9y. days after warning; the other, if he be condemned in this action, 
2. Lev. 229. to pay the condemnation, or render himſelf to priſon, &c. which 
Yelv. 53. are diitin& clauſes; and if the breach had been aſſigned upon the 
1. Term Rep. firſt, then warning ought to have been ſhewn : but it is admitted, 
645. that he appeared well enough as for the time; arid the breach i 
aſſigned upon the laſt clauſe, that being condemned he had not fa. 
tisfied, &c. and therefore he needed not thew any. warning, when 
he takes not any advantage of the firſt part. 


FEXNNER and YELVERTON were of that opinion: but GawDY, 
Williams, and Por an, held it to be a material exception, be- 
cauſe it is as a condition precedent, which firſt ought to be alledg- 
ed to be performed; and if he be condemned in any action where 
he appears without warning, it is not ſuch an action as is within 
the condition of the recognizance, and the bail is not anſwerable 
for ir, being a ſtranger thercto. Wherefore for this eauſe rule 
was given, that judgment ſhould be entered for the defendant. —But, 
by direction of the Court, the aftion was diſcontinued ; and tie 
defenJant appeared to a new action. 


Cars 15. Burſer ogoin/t Martin, vel Purſer againſt Walter. 


OT RESPASS. S®raore equum cepit d. fer ſend of the plaintiff. The 
the Pd p defendant pleaded Net Guilty, and it was found againſt him. 
muſt ſhew that An exception was taken in arreſt of judgment, Becauſe he doth not 
Ye had at the fay equum ſurrm, or that he was taken from the plaintiff 's peſſeſſion; 


time either an for otherwiſe it may be that the plaintiff had not any cauſe 0 


a u or con- p py : | for 
aan . action, if he had not property or poſſeſſion : and it may be, 
— of the pour any thing which appears in this declaration, that he — not any 

perty. of them ; wherefore the declaration is not good. 


S. C. Yelv. 26. Moor, 451, Cro. Car. 544. 3. Lev. 190. 1, Brownl. 192. 2 Lev. 20. 156, 1. Sid. 185 
1. Mod 15. 1. Vent. 28. 2. Saund, 379. Salk. 640. 1. Sid. 184. 2. S'iow, 395. Ld. Nm. 27 
B. R. H. 118. Scrang* 1023. PL Rep. 39. 1. Term Rep. 480. 

G Ax, 
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* 
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tig Gawpy; FexxeR, and YELVERTON, were of that opinion; — 
'rque and that the declaration cannot be aided by intendment, but ought za. 
| the to be certain. 


PorHAM and WILLIAMS 7 contra: becauſe it being alledged 
3d cebit & PERSONA, it is neceſlarily to be intended that he had 
poſſeſhon. Wherefore, &c.— But notwithſtanding, afterwards, 
upon a ſecond motion, fot the reaſons aforeſaid, it was adjudged 


for the detendant. 


Fiſher againſt Richardſon, Exxcvron, &c. Care 7s. 
Hilary Term, 1. Jac. 1. Roll 732. 


A SSUMPSIT. For that the teſtator was indebted to him by Forbearance is 


ſingle contract, and the defendant being executor, and, having © 890d confide. 
ration to mains 


aſſets in his hands to fatisfy all debts and legacies, aſſumed, that, 


ap- , 
— if he forbote to ſue him until ſuch a time, he would pay (a); and — co 
nch alledgeth in fact, that he forbare and had aſſets, &c. And here- cutor with 4, 
1dg- upon the defendant demurred. fetr, for the 
and HEDLEY argued for the plaintiff, that inaſmuch as the teſtator debt of his ref- 
was chargeable at the common law in an aſſumpſit (as hath been 3 1 


adjudged), the duty remains, although he be dead. And although 604. 613. 

no action ot DEBT lies againſt the executor, becauſe the teſtator 

might have waged his law ; yet an action upon the caſe lies, with Av. 58. 

an avetment of aſſets to ſatisfy, as the caſe is of Norr v. Rcad; e 768, 
and if in this caſe debt be brought againſt the executor, if he Co. [ 
pleads von debet, he ſhall be charged; therefore the ſtaying of the Ray. 372. 


ON 

* ſuit is ſufficient confideration to ground this action: and here he 1. Com. Dig. 
1 ' | us 138. 

the might have been ſued in chancery, the ſtaying whereot is gcod 35 f. 

ted, cauſe of aſſump/it. Abr. 438. is 

1 is And of this opinion was THE WHOLE CoURT, without argu- ris, 

& ment, Wherefore it was adjudged for the plaintiff, Cop. 292, 

hea 37 5» 


(a) By 29 Car. 2, c. 3. ſ. 4 no action randum or note thereof ſhall be in writing, 
ſhall be brought whereby to charge any ex - an ſigned by the party ta be charged there. 
ecutof or adminiſtrator vpon any ſpecial with, or ſome other pe ſon by him lawiuly 
promiſe to anſwer damages out of his cwn authorized. 


dr eſtate, ualeſs the agreement, or ſome memo- 
ere 
bin Webb againſt Sir Henry Warner. Cat 17, 
ble PROMIBIFION. The caſe was, that Sir Henry Parner libel- A lay perfon 
"ue led in the ſpiritual court for tythes of rough hay growing in e — 
ut, the marſhes and fenny lands of 17i/den-hall. e — 
the The plaintiff brought a prohibition, ſurmiſing that there were be paid for 
two thouſand two hundred acres of fenny land within the pariſh, ſenny fodder 
and ſix hundred acres of meadow ; and that the pariſhioners paid 8*hered in the 
tythe of hay and grain growing upon the meadow and arable land, ———_ 
[he and bad va; cattle in win- 
_ : ad paid two-pence halfpenny for every cow, and one penny ter.— Ante, 42. 
go or every calf, And becauſe they had not ſufficient graſs within | 
wi the pariſh to ſuſtain their beaſts in winter, they uſed to gather Moor, 683. 
of this hay, called fenny fodder, for the ſuſtenance of their beaſts, for Cre. Fla. 195. 
for the better increaſe of their huſbandry ; and for this cauſe had been — 2 


aways freed from the payment of tythes, &c. Bunb 
It was h ; ; fl Fees 
LOOM ereupon demurred in law; and, after argument at the 2. Med. 4g8. 
ar, adjudged for the defendant, that this ſurmiſe was not ſuffi- L. Ray. 263. 
cient 359+ 377+ 


4 Michaelmas Term, 2. Jac. 1. In B. R. 


Wier cient; for one may not preſcribe in non decimando. And in that it i 
egainſt 


Sir Hun alledged they beſtowed it _ their cattle there, &c. and for thi; 
Warxzrn, cauſe did not pay tythes, that is not any cauſe of diſcharge ; for 
ſo they may preſcribe for corn ſpent in their family, or for com 
given for provender to their cattle, whereby no tythes ſhould he 
paid. Wherefore it was adjudged an ill ſurmiſe, and conſultatiog 

was awarded. 


c Barker againf! Sir Nicholas Bacon. 


By a grant of ROHIBITION, to. ſtay a ſuit for tythes. The caſe wa, 
tythes infra do- upon demurrer, That queen Elizabeth, in the thirty-ſeventi year 
minicum d- B. . 

eee of her reign, granted, by her letters patents, to Six Nic hol, 
al:as dicimas BACON, emnes et omnimodas decimas granerum, herbagii, laclis, ag- 
mexaſterio de B. norum, vitulorum, Sc. infra dominicum de Bury Sant: Edmundi, ac etiam 
Pau. gue omnes alias decimas nuper monaſteris de Bury Santi Edmundi qum: 


—— dam ſpettant. et que collectæ fuerunt per ELEEMOSYNARIUM of the 


KARIUMeu/dem {aid m_ : 
mmeſterii, tie By reaſon of this patent Sir N::ho/as Bacon claimed the petty 
tyrhes infra do- tythes of lambs, &c. in Bury. n | 
— 3 The plaintiff claiming them by a ſecond patent from the queen, 
Salle dea by rar averred that no tythes were collected by THE ALMONER, except 
Almond of tythes of corn. ö 
the abbey; for The queſtion was, Whether the ſmall tythes ſhould paſs by the 
they are dittin@ firſt words, or be reſtrained by the laſt words, ** ct gue collefte 
1 ebe flerunt per ELEEMOSYNARIUM?®? it being averred and confelled 
words at the end by te demurrer, that no tythes were collected by THE ALMONER, 
of the ſecond except tythes of corn. EE | 
clauſe do cot After argument at the bar, it was reſolved by Tux wHoL: 
refer 0 6 Cour, that all tythes infra dominicum de Bury paſſed by the 
5 5"* firſt words, and they are not reſtrained by the ſecond ; for they 
S. O. Moor, are granted particularly and indefinitely, and without reſtraint; 
25% yer. 32. and therefore the reitraint comes only to the laſt clauſe, which is 
20. Aſſiſ: 8. general, ac omnes alias decimas dico monaſterio nu per ſpedtant.“ and do 
29. Edu. 3. not extend to the firſt clauſe, which comprehends in itfelf conve- 
pl. 8. nient certainty. And itis not like to the cafes of Hall v. Pert (a), 
e and Bezoun's caſe (b), reported by Ms. Ar TOHNEVY: for ther 
Comp. 7294. the ſentence being, omnia illa meſſuagia in tenurd B. ſituat. in W. 
Dougl. 323 Oc. every part thereof ought to be true, otherwiſe nothing paſ- 
ſed ; for illa is not ſerved until the end of the ſentence, and it 1 
all but one intire ſentence, and no part thereof is vain : but here 
the ſentences are diſtin, and the reſtraint refers only to the laſ 
ſentence. And this caſe is the ſtronger, for the ſecond ſen- 
tence is, „ac omnes alias decimas, which refers that it is other 
tythes than what was intended to paſs by the firſt ſentence. Alſo 
it is more general than the firſt ; for the firſt extend only to tythe 
in Bury; but the ſecond is of all tythes nuper pertinent. monaſteri 
de Bury, which is abicungue; and therefore hath that reſtraint, 4 
gue collectæ fuerunt per ELEEMOSYNARIUM. Wherefore for theſe 
reaſons it was adjudged for the defendant. 


(#) 2 Co. 32. & (b) 4- Co, 35. a. 


| Coke 
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Coke againſt 'Bullock. Carr 20, | 
Hilary Term, 45. Eliz. Rell $48. | 


RESPASS. Upon a ſpecial verdict, the caſe was, That Coke If a teftator de- | 
24. Elia. deviſed his land to his filter in fee; and twelve years W* lands in fee, | 
after let the ſame land by indenture to the ſaid ſiſter for fixty years, — A | 
l 1 ; eaſes the ſaine 
to commence after his death, and delivered the deed to a ſtranger iind, fr hy | 
to the uſe of his ſiſter, which ſtranger did not deliver it to the ſiſter to the deviſce, to | 
till after the death of the deviſor; and ſhe never agreed thereto, commence after 
but claimed by the deviſe: and, Whether the making of this leaſe the ceſtator's 
f th ill 5 death, it is a re- 
was a countermand of the will or not? was the queſtion. eas 
deviſe in toto, though the indenture be delivered to a ſtranger, and not made known to the deviſce tl 
aſter the death of the teſtator,—Poſt. 497. 691. : 


ag- 
68 TANFIELD argued for the plaintiff, that it was a good coun- Cro. Eliz. g. 
7 * termand ; for it is to the ſame perſon to whom the deviſe was, 721. 
. and to begin at the ſame time, and fo ſhews his intent to be al- — 
* tered ; which is a revocation: but peradventure if he had made a Lane, ; - 3 
J leaſe to a ſtranger, or to begin preſently, it had been otherwiſe. Cro. Car. 23. 
A revocation may be by word, or by way of act; as if he Hobart 2. 
_ make a new will without writing; for that ſhews the alteration — 
cept 3 1. Roll. Ab. 

P of his intent. Vide Dyer 143. & 310. 44. Edw. 3. pl. 33. Mon- 616. : 
the lague V. Tefferaes, 40. Lx. Show. 154. 
I 1. Peere Wit. 
fed Nienols 2 contra; for that it is not here an expreſs, but an im- 73x, Eq. Caſe 
'ER, plied revocation ; and it may be, he gave her election to have the 410. 

fer or the term, - becauſe he delivered it to a ſtranger, and ſhe 2. Vern. 209. 
rr agreed not thereto; as in the caſe of a deviſe to one in fee, and . ern. 329. 
the atter in the ſame will to another in fee, they are jointenants ; and . 
* it is not any revocation, for his implied intent doth not ap- 163. : 
int; pear to revoke it ; no more doth his intent here, but to leave Her 2. Atk. 71, 
bh at liberty. 593- 

| 1. Salk. 158. 

d do 2. Vezey, 418. 
ve- But ALL THE Count held, that it was a good revocation of the 1.L4. Ray. 441. 
(a), whole eſtate : for both thoſe eſtates cannot ſtand in her to begin oper, 37. 34 
here at one time, whereby his intent appears to be altered, and to give 4 18 
I. her a leſſer eſtate. But by ALL THE JusT1CEs except WALMSLEY, A * 
paſ- it ſuch a leaſe had been made to a ſtranger, it had not been any 5. Bac. Abr. 
It 1s revocation but for the term. = bt .; 
here | | on Dev. 
laſt WArLMSLEY held, that in regard it is an intire deviſe, it is > Dowd 31. 75. 
ſen- revocation for all : but the deviſe of a manor, and after a leaſe, 
other or a deviſe of part thereof to another, is no revocation for the re- 
un due ; for they are ſeveral, and may be ſevered. 
the 
teri But in the principal caſe they all ed, that it is B 
"yy" 3 p pal caſe they all agreed, it is a revoca- 
bel ak or the eſtates cannot ſtand together: but if it had been 

* e to her to begin preſently, or futurely in his life-time, that 

. * been any revocation; for it might have determined in 

. p fe, and have well ſtood with his will. —W herefore it was ad- 
Yoke adged for the paintiff. 


See 29. Car, 4. c. 3. f. 6. Poſt. 115, 216, in ntic 
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CASE 21. Biſhop and Jurdain againſt Viſcounteſs Montague, 
Eaſter Term, 42. Eliz, Roll 730. 
If beaſts be ROVER. Upon a ſpecial verdict, the cafe was, That the de. 
wrongfully ſeiz- fendant's bailiff ſeized the beaſts for an heriot, whercas ther: 


— was not any due, whereto the defendant agreed, and converted 
dring either them; whereupon the action was brought. The ſole queſtion wx, 
zrever or ref. Whether he ought to have this action, or an action of treſpa(;? 
Paſi at his etec- for they all agreed, tliat treſpaſs lay by reaſon of her agreement, 
tion.-Poſt. 1 30. N 

Fos TER, fer the plaintiff, argued that this action well lay; for 


8 it is at his election whether he will admit himſelf to be out of 
1. Roll. Ab. Poſſeſſion or not, for he might have had a replevin if he would. 


105. and in this action the 7roe7 is not traverſable, but the converſion 
Clayton, 113. only is material. | 
4+ Co, Capo 


—_ 3 es  HerxE © contra; hecauſe the property is gone by the taking, 00 
1. Mod. 3x, AS he cannot diſpoſe of them, 6. Heu. 7. and here the prop: 


Strange, 128. action is treſpals. 

1. Burr. 23, 24. 

1. Teri Rep. WARBERTON accord.; for treſpaſs and troter are contrary actions 
475 for it cannot he, that he ſhould have property and no property, 2 
2. Term Rep, 48 . And 1 , 4 Pr 
485. 466. one and the ſame time. nd there is not here any word of tht 
Tem Rep. C. Writ true; for he hath not any property at the time of the con. 
. 13. verſion, 27. AJ. And of that opinion was DANIEL. 


But AxnDERSON, WALMSLEY, and KI NGSuIL, 2 l and 
that he had election to bring either of the actions at his pleaſur:, 
-— Wherefore it was adjudged for the plaintiff. 


| Cat 22, Doctor Atkins againſt Longvile. 
Trinity Term, 44. Elix. Roll 5 18. 


If the king by "P RESPASS. Upon a ſpecial verdict, the caſe was, King Han 
igdenture bar- the eighth, ſeiſed of the manor of Bradwel/, and of diver 
gain and ſell lands in Bradwell, parcel of the priory of Sheen, by indenture 
— 4 under THE GREAT SEAL, bargains and ſells to Longvile the manot 
by the common Of Bradwell, and all his lands in Bradwel!, and covenants to make 
hw, or by the aſſurance by patent under His GREAT SEAL, rendering fifty-one 
ſtarme 27. Her. ſhillings rent, et tenendum by the tenth part of a knight's fe, 
ated &c. Afterwards in 34. Hen. 8. the king, by patent under Tut 
ſeized to au. GREAT SEAT, grants to Langvile the manor of Bradwell, and il 
—ePoeſt. 190. his lands in Bradwe!! and elſewhere in the county of Bucks, dif 
Moor, 681. maneris ſpetant. Queen Elizabeth, ſuppoſing that the lands in 

Bradwell which were not part of the manor, Pad not paſſed, &c. 

granted them to Do#or Atkins : and, Whether they paſſed by the 


tirft indenture, or ſecond patent? was the queſtion. 


After argument, it was RESOLVED for the defendant, that the! 
paſſed by the firſt indenture ; for although it was held, that neithe! 
y the common law, nor by the ſtatute 29. Hen. 8. c. 16, Jans 
can paſs from the king by indenture of bargain and fale in. 
rolled, becauſe there cannot paſs any uſe ; for the king — 
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be ſeiſed to an uſe, as 5. Edw. 4 pl.. 7. Edu. 4. and Plowd. 238. Arxing 
vet hereby appears, that the intent of the king was to paſs it. And 1 2.9 
the ſtatute of 34. Hen. 8. c. 21. makes all the king's grants by pa- Ver. 
tent or indenture to be good, which otherwiſe were not good: 

wherefore it is aided by this ſtatute. 


Alſo ſome of them held, that they paſſed by the laſt patent; for x . erant of 
when he granted the manor and all the lands in Bradwell et alibi, xe — 
Ec. dict manerio ſpecrant. thoſe words diele manerid ſpecfant. do not 3, belonging to 
extend but to lands alibi in diffo comitat. Buck. ; and they do not the abbey cf C. 
reſtrain the words ac emnia tery. in B. which are diftin& by them- the clauſes are 


{elves — Wherefore it was adjudged for the defendant. — * the 


I, ** in A. are not reſtrained by thoſe which follow, Ante, 48. 7 · Com. Dig. 387. Dougl. 323 


HFolloway againſt Watkins. Car 23. 

FJECTMENT for an houſe adjoining to Serjeant's-inn in Flect- If money be de- 
9. f fireet, and depending upon the ſame title. Upon a ſpecial 1 — 
rope verdict, the caſe was, The dean and chapter of Tort had deviſed to ang — 

them by one Dalby four hundred pounds, to the intent to find a and they enter 

chauntry in their church perpetually, and an «it for the ſoul of into an obliga- 
ions: Dalby, and that the chauntry prieſt ſhould have forty-eight marks ton with the 
v, WY yearly, &c. King Henry the fourth granted licence to them to gan then = 
F the purchaſe thoſe houſes in Fleet-/ireet and other land in York. ad purclate lands 
coN- onera et opera pietatis in the will of Dall mentioned to be per- ſor that purpoſe, 


formed; whereupon they purchaſed this land, and made ordinances by licence, with 

how that prieſt ſhould be maintained, and agreed with the exe- "gy = 

ans cutors of Nalby for the finding him perpetually ; and they confeſs gement of them 

ſure the receipt of the four hundred pounds deviſed to them, and obliged be made to the 
themſelves ac omnia bona ſua ad performandum, &c. And it was ſuperſtitious 


found, that the dean and chapter employed eight pounds for the 9, ar not 


. . given to the 
maintenance of a prieſt, and other ſums for the maintenance of an fin by t.Edw. 


chit; and that thoſe lands were in the firſt-year of Edward the 6. C. 14. 

ſixth certified to be employed for a chauntry ; and the ſtatute of Bridgm: 10g. 
"= 1. Edw. 6. c. 14. was found, and the proviſo therein for deans C. Car. 249. 
inen and chapters, &c.; and that the king had it as chauntry land, and 4. Co. 102. 116, 
n gare it to Sir Edward Montague, under whom the defendant claims; 1. Sk. 163. 
| 2 + red d 1 ' [a1 W213 1. Vern. 224. 
0 and the dean and chapter entered and let to the plaintiff.—It was ; vm — 
nake moved, that this was a chauntry in deed, or at leaſt in reputation, 66. 


** 2nd ſo given ta the king. 


| fer Dare. and WARBERTON were of that opinion; for it ap- 
THE pears that the lands were purchaſed for this cauie, and to this 
d all purpoſe, and a pricſt maintained therewith ; ſo as it is a chauntry 
didi in reputation, if it be not in fact: nor were thoſe lands the proper 


Is in poſſeſſion of the dean and chapter within the intent of the proviſo 
de. of the ſtatute, but their poſſeſſions to this purpoſe only; and theres 
tie tore they are given to the king by the ſtatute of 1. Zatw. G. c. 14. 


But THE OTHER JOSTICEs ? centra; becauſe there are not any 
lands given by Dalby; and his intent cannot make a chauntry ; and 


they thedean and chapter did not make any chauntry, nor appoint any 


ither 


ar. lands thereto, but oblige their goods for the payment of an annual 

1 lum to a prieſt, &.; and that ſum which was paid, was not paid 

ont of the land only, but out of all their poſſeſſions: and when no 
E 2 


lands 
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— 
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Hot roway lands certain are given to that purpoſe, nor employed for that pur. 
egaigſt pole, it is not reaſon they ſhould be given to the king.—V here: 


Warkixs, fore it was adjudged for the plaintifti 
Sce 9. Geo. 2., c. 36. as to deviſes in mortmain, 
Care 243 Lodge again Frye. 


Eafter Term, 2. Jac. 1. Roll 1347. 


In pꝛeading title REPL EVIN. Upon demurrer, the caſe was, That the plaintif 
2 — in bar to the avowry thews that the land was copyhold land 
jc is futcient to grantable in poſſeſſion or reverſion for life, or in fee. and that the 
me w a grant lord granted the reverſion to him atter the death of V. who wa 


cf the reverſion. tenant for life; and ſhews the death of V. whereby he entered, 


A 1te, 46. pin . , 

Pott. 103. It was hereupon demurred ; becauſe he did not ſhew the begin- 
en Lir.. 955 b. ning of Vs eſtate, nor by whom V. had the eſtate granted to hum, 
Cro Car. 571. And jt was held to be no cauſe of demurrer ; becauſe it is nat 


ee re b. the plaintiff”s title, but matter of conveyance thereto. Whereſoꝶ 
— Bhi it was adjudged for the plaintiff, 
Bac. Ab. 101. 1. Term Rep. 466. 


See 11. Geo. 2. c. 19. f. 22, Ante, 44- 


Bellingham \againſ/ Alſop. 
Zafer Term, 2. Jac. 1. Rell 1618. 


If a bargainee FIJECTMENT. Upon a ſpecial verdict, the caſe was, Thin 
brfore icrolment Fitzherbert being ſeiſed in fee of land by indenture dated 27 
n February, 38. Elia. in conſideration of money bargains and fell 
inches. end of. © tet and Hunt in fee; who by indenture dated 28. Februar, 
terwards the 38. Eliz. reciting, Whereas Thomas Firzhertert, by indenture in. 
nett aerd of bar - rolled 27, February, 38. E!iz. had fold to them all ſuch lands; they, 
gain and ſale is in conſideration, of ſuch a ſum of money, bargained and ſold to the 
83 ſaid Thomas Fitzherbert and his heirs all their eſtate which they 
it is good. had by the ſaid indenture inrolled, ot, in, and to, the ſaid lands, 
Poſt. 4% to have and to hold tlie ſaid lands to him and his beirs : afterward, 
. 1 5. March, 38. Eliz. the firſt indenture vas inrolled and after- 
Vent. 360. ward, 6. Augst, 38. Hlix. the ſecond indenture was inro!led : and 
Sed vide contra under this ſecond indenture the plaintiff claimed. 


4 — The queſtion was, Whether this ſecond indenture had wel 


Co. Lit. 147. b. conveyed the land? And it was argued at the bar and bench. 


Cazrz 25. 


oy e DaxiEL and KixGsMIL held for the plaintiff, that this land 
N 219. was well conveyed : for when the firſt indenture is inrolled, it 


1. Com. Dig. 54z. being betwixt privics, thall have relation to the enſealing and de- 
1. Will. 213. livery of the decd; and by the judgment of the act of parlis— 
Shep. Touch. ment (4), the land is in the firſt vendees ab zmti2 to bargain, ell; 
44 1. 56. 133 and diipoſe, thereof; and the words in the ſecond indenture am 
apt enough to paſs the land: and although the firſt indenture 

be not inrolled at the time of the ſecond indenture made, yet the 

reciting thereof to be inrolled is not material. x 


But AvpErsSOV and WARBERTON 7 contra: for it 5s againſt 
the rule of the common law to paſs that which a man hath not; 
and until tlie words of the itatute 27. Hen. 8. c. 16. be perſormed, 


(a) 27. ten, $. C. 16. 8 
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iz. that the deed be inrolled,” they have nothing at all, and Bt 
therefore cannot paſs it: as 7. Edu. G. Two jointenants ; the one 227 
argains and ſells all the land by indenture, the other dies, fo as * 

be hath all by ſurvivor; the deed is after inrolled, vet the moicty If one jointe- 
ly ſhall paſs ; for nothing thall paſs but that which he had at the 9. INES 
time of the (ale ; and here by this indenture he paſſed nothing but iind, and before 


hat which he had by the indentare inrolled; and he had nothing inroiment the 


purz 
eres 


ntis y any ſuch indenture inrolled, therefore nothing paſſed; for the other dies, dis 
ang WW cant being general, and referring only to fuch lands which he had Pam foal furs 
t the y indenture inrolled (he not having any thing, &c.), nothing © 
wa baſfſed. And they held, that until the deed be incolled, the eſtate Co. Lit. 186. 
d. ad freehold is in the bargainor, and nothing paſſed from him. 1 217 
gin. 2. Vern, 63, Prec in Ch. 124. 2. Vern. 385. 3. Bac. Abe 389. 
um, WALMSLEY agreed, that the hand did not pat, by reaſon of the 9Mitreciral. 
not {Wſailrecital of the ſaid deed to be inrolled, where there was. not any Cro, Car, 224. 
for ach : but otherwiſe, he held, the land would well have pafſed; 
for he conccived the land to be in the bargainee ab initig after ths 
inrolment.— Wherefore it was adjudged for the detendant. 
The King again the Biſhop of Winton and Champion. Casz 26. 
UARE INPEDIET of the vicarage of Newton Valence. And The king eannoe 
0 counts, that king Edward the fixth was ſeiſed in fee of the de put out of 
am drowſon of the vicarage in jure corre, and that the church be- e —— 
127 ame void by the death of the incumbent ; and that John Peſcad, — — 
ſeils ſar pando, pretented one Sanders; and that afterwards the advowſon uſurpations, but 
2471 eſcended to queen Mary, and fo to queen Elrzabeth; and that fhall maintain 
in. Sanders reſigned: and afterwards Peſcad, r:ſurpando upon the queen, 2 dt 
hey; reſented Selwith, who was admitted, inſtituted, and inducted. who. — acne 
) the eſigned: and afterwards Peſcad, u/urpards, preſented one Taylor, anc downn 2 
they rho was admitted, inſtituted, and inducted, and afterward de- writ of rigbt. 
nds, Tived : and before any new pretentation queen £E/izabeth died; Hot. 123. 216. 
ard, and the king preſented, and upon diſturbance brought a quare im- 2. Roll. Ab. 351. 
frer- . And upon all this matter, found by ſpecial verdict, the ſole Cre. Fiz: 44- 
and pueſtion was, Whether a double uſurpation ſhall bind the King, 2883 
hat he might not have a quare imęcdie, Ic. & : ih Co. 28. 
wel HEARN, for the defendat, argued that it ſhould; for a patron ': Kron. 226. 
math but jus praeſentandi, and not any i ſt. Andi bY 
an D , ot any intereſt. And it was re- Owen, 2. 
had ſolved in French's Cafe, that where a parſon made a leaſe for years, Anderl. 148. 
Lit before the ſtatute of 13. El:z. c. 10. and after the 13. Eli. the pa- Hetley, 125, 
* tron, confirms, and the biſhop, &c. it is good, and not within the 
lin. bstute. And in this point the king is not privileged more than 
fell perſon; for as it is necetlary that the church ſhould be 
, 210 erved, ſo it is as neceſſary that the king ſhould not have a greater 
ture Privilege than another, if he claim it in his own right. 43. Edw. 3. 
the . 14.—dtanferd's Prerogative, cap. 8. 18. Edw. 3. pl. 16. & 21. 
| And in 39. Eliz. it was adjudged, where the queen uſurped upon 
ung Lr and after upon the next avoidance the purchaſor pre- 
| ented, that he was remitted. And 47. Edt. 3. pl. 4. it is faid ex- 
my preſly, that two preſentations ſhall put the king out of poſſeſſion 
ned, and 38. KA ; Pu 8. p P , 
w. 3. pl. 3. And it was cited, that in 2. Fd. 2. and 
0. Edw. 2. Latimer Caſe, in a private book of Mr. SpExekR's, 
yo 1 the- 
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Tux Rix 
againſt 
Txr Bisnor of 
WixTox and 
CHAMPION, 


| tion thall not bind the 


Fs. Co. 39, 2, 
Pg. 323+ 


Michaelmas Term, 2. Jac, 1. In C. B. 


the Ciſtos Brevium, it was ſo reſolved; and the caſe of Peſcad, 21. 
& 22. Elix. Roll 2218. was not againſt it; for there was not any 


induction. 


ANDERSON, Chief Juſtice, held ſtrongly, that this double uſurpa. 

ing; for as he cannot be diſſeiſed of land, 
no more may he be put out of poſſeſſion of an advowſon : for it i 
a rule, that of things tranſitory the king may be put out of ped. 
*« ſeflion, but not of things permanent, or from an inheritance.” 
And if the king had an advowſon for years, and after uſurpation 
the church becomes void again, and ciſturbed ; if the king might 
not maintain a quare impedit, he ſhould be at a miſchief; for he 
might not maintain droit de advewſon ; and no laches ought to 
prejudice the king. And as patron might bring a quare impedi 
within the fix months to remove any incumbent, ſo the king mar 
bring it any time ; for time thall not prejudice him (a). Andin 
the caſe which was begun 21. E/;z. and adjudged 25. Elz. he 
was, he faid, at the arguing thereof; and there the reaſon of tlie 
judgment given was, not for not alledging of the induction, but be- 
cauſe the queen could not be put out of poſſeſſion by uſurpation: 
and if a preſentation ſhall not put the king out of poſſeſſion, then 
twenty preſentations ſhall not bind him. 


But WALNS LEV, KinNGSMIL, WARBERTON, and DANIEL, 
e contra : for the king, as to the advowſon, hath no greater priri- 
lege than another perſon ; for of neceſſity the cure is to be ſcrved; 
and therefore the law doth not give any privilege to the king to 
avoid the incumbent who is in, more than to a common perton: 
and it differs from land; for of land the king cannot put a ma 
out of poſſeſſion, nor can he be put out of poſſeſſion thereof; i 
as therein the law is equal: but of an advowſon, as he mav gain 
the poſſeiſion by a preſentation, ſo he may be put out of poſletſicn 
by two preſentations, as the books b ore cited prove; and 


18. Elix. Dyer, 351. And of land the King hath the profits, but 


of an advowſon he hath not any profits ; 


o as it is quaſi a thing 
tranſitory to him. 


AFTERWARDS, in Zafter Term, 3. Fac. 1. it being moved agg 
(abſente ANDERSON), they gave . far the defendant (6). 


Is this caſe it was held by them all, if the king hath title to pre. 
ſent by lapſe, or by outlawry, or wardſhip, and doth not preſent 
in his turn, he ſhall loſe it. | 


(a) By g, Geo. 3. c. 16. the ling ſhall any right or title which hath not firſt ar 
not ſue, impeach, queſtion, or implead crued and grown within the ſpace of. 
any perſon or periong, bodies politic or co-- years next before the filing, iſſuing, or com. 
p-rate, for or in anywiſe concerning any mencing of eyery ſuch proceeding, &c. t:. 
manors, lands, tenements, rents, tithes, or | 
her2diraments whatſoever (other than liber- (6) In Trinity Term, 4. Jag. 1+ © wi 
tics or franchiſcs), or for or in anywiſe con- of error way brought on this judgment i 
gerning the revenues, ilfues, or profits there - the king's bench, and the judgment wa 
pf, or make any title, claim, challenge, or verſed. Vide Poſt, 123, 124. Tel. 9 
$emand of, in, or to the ſame, by reaſon of x, Brownl. 166. See 7. Ann. c. 18. 


Shopland 


Michaelmas Term, 2. Jac. 1. In C. B. $$ 


Shopland azainſt Ryoler. Cas 27. 
Trinity Term, 1. Jac. 1. Roll 853. 


REPLEY IN. Upon demurrer, the caſe was, that guardian in A guardian in 
ſoccage keeps court in his own name, and grants copies, &c. foccage hach not 


. 755 3 only a bare au- 
Whether ſuch a grant were good to bind the heir? was the thority but an 


queſtion. _ inter in the 


TAXFIELD and Nichols, for the plaintiff, argued, that it was _—_ deſcended ; 
not good; becauſe a guardian in ſoccage is but a bailiff, and ac- oeh — 
countable for the profits, and hath not any certain intereſt, there- and grant copy- 
fore he may not grant ſuch eſtates as ſhall bind the heir. And he toldsin his own 
js quaſi as tenant at ſufferance, who may not grant new eſtates, — 
nor preſent to advowſons, nor meddle with; things, but of ſuch oit. 98. 


only whereof he may give an account to the heir. 1. Roll. Ab. 


799. 
HEeArN, and HArR1S JUNIOR, & contra; becauſe a guardian in 2: Roll, Ab. 41. 
ſoccage is dominus pro tempore, and ſhall have livery, und cum exi- 2. Bac. Abr. 
tibus, and hath an eſtate to his own uſe, although to be account- 22 
ablo for the profits, and may maintain actions in his own name; 2. 22 cn. 
ſo he is more than a bailiff : wheretore ſuch eſtates as are grant- 202. 
able by cuſtom, he may grant, &c.—And becauſe this was a new 2- Peere Wms. 
caſe and concerned many, the JusTiCEs would not ſpeak thereto, s. 
but adjourned it (a). 
(a) Adjudged that the grant was good. See Poſl. 99. 

See 12. Car, 2. c. 14. and Vaugh. 179. 


Richardſon againſt Dowdele, Executor of Lany. Cars 286. 
Hilary Term, 1. Jac. 1. Roll 1403. h 


DBT againſt him as executor. The defendant pleaded plenè On an iffue 
admini/iravit, and iſſue upon aſſets: the jury found that he there 

adminiſtered, and had aſſets in [rc/and : and, Whether that were pop. tir 

aſſets here, they prayed the diſcretion of the Court. ſets in Ireland is 


And ALL THECOURT, except W ALMSLEY, held that itwas well Py * 
47- 


plaintiff, 130. 212. 
| Hard. 64. 
5 Com. Dig. 


159. 
5. Bac. Abr. 


298. 


we Hilary 


12 : AL * 
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the Cuftos Brevium, it was ſo reſolved ; and the caſe of Peſcod, 11, 
& 22. Eliz. Roll 2218. was not againſt it; for there was not any 


induction. 


ANDERSON, Chief Tee. held ſtrongly, that this double uſurpa. 
tion ſhall not bind the king; for as he cannot be diſſeiſed of land, 


no more may he be put out of poſſeflion of an advowſon : for it iz 


, Co. 30.2. 
Pod. 323+ 


a rule, that of things tranſitory the king may be put out of poſ. 
e ſeſſion, but not of things permanent, or from an inheritance.” 
And it the king had an advowſon for years, and after uſurpation 
the church becomes void again, and ciſturbed ; if the king might 
not maintain a quare impedit, he ſhould be at a miſchief; for he 
might not maintain dit de advowſon ; and no laches ought to 
prejudice the king. And as patron might bring a gquare impedit 
within the ſix months to remove any incumbent, fo the king mar 

ring it any time; for time thall not prejudice him (a). And in 
the caſe which was begun 21. E/zz. and adjudged 25. Ez. he 
was, he faid, at the arguing thereof; and there the reaſon of tlic 
judgment given was, not for not alledging of the induction, but be- 
cauſe the queen could not be put out of poſſeſſion by uſurpation: 
and if a preſentation ſhall not put the king out of poſſeſſion, then 
twenty preſentations ſhall not bind him. 


But WALItsLEV, KinGsSMIL, WARBERTON, and DAxIEI, 
e contra : for the king, as to the advowſon, hath no greater priri- 
lege than another perſon ; for of neceſſity the cure is to be ſcrvee; 
and therefore the law doth not give any privilege to the king to 
avoid the incumbent who is in, more than to a common perton: 
and it differs from land; for of land the king cannot put a mai 
out of poſſeſſion, nor can he be put out of poſſeſſion thereof; 5 
as therein the law is equal: but of an advowſon, as he mav gain 
the poſſeiſion by a preſentation, ſo he may be put out of poſſeſſion 
by two preſentations, as the books b fore cited prove; and 
18. Eli. Dyer, 351. And of land the king hath the profits, but 
of an advowſon he hath not any profits; 1 as it is quaſi a thing 
tranſitory to him. | 


AFTERWARDS, in Eaſter Term, Fl Fac. 1: it being moved again 
8 


(abſente ANDER5ON), they gave judgment far the defendant (%. 


Ix this caſe it was held by them all, if the king hath title to pre- 
ſent by lapſe, or by outlawry, or wardſhip, and doth not preſent 
in his turn, he ſhall loſe it. 


(a) By 9: Geo. 3. e. 16. the ling ſhall any right or title which hath not firſt ac- 
not ſue, impeach, queſtion, or implead crued and grown within the ſpace of % 
any perſon or periong, bodies politic or co”= years next before the filing, iſſuing, or com. 
prrate, for cr in anywiſe concerning any mencing of every ſuch proceeding, &c. xtc. 
manors, lands, tenements, rents, tithes, or 
her2ditaments whatſoever (other than liber - (6) In Trinity Term, 4. Jac. 1. 2 vi 
tices or franchiſes), or for or in anywiſe con- of error Wat brought on this judgment in 
gerning the revenues, iiſues, or profits there - the king's bench, and the judgment wa fe. 
pf, or make any title, claim, challenge, or verſed. Vide Poſt. 123, 124. Veh. 9+ 
$e-14nd-of, in, or to the fare, by reaſon of 3. Brownl. 166, See 7. Ann. c. 18. 


Shoplan 
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Shopland againſt Ryoler. Caf 27. 
Trinity Term, 1. Jac. 1. Rell 853. 


REPLEY IN. Upon demurrer, the caſe was, that guardian in A guardian in 
ſoccage keeps court in his own name, and grants copies, &c. ſoccage hath not 


1 175 =, only a bare au- 
Whether ſuch a grant were good to bind the heir? was the % » ties ws 


queſtion, 3 
TANFIELD and Nichols, for the plaintiff, argued, that it was Lud delcended; 


: 4 * and may there- 
pot good; becauſe a guardian in ſoccage is but a bailiff, and ac- Joche court, 


countable for the profits, and hath not any certain intereſt, there- and grant copy- 
fore he may not grant ſuch eſtates as ſhall bind the heir. And he bold; in his on 
js quaſi as tenant at ſufferance, who may not grant new eſtates, e. 

| , . MS . Polt. 98. 
nor preſent to advowſons, nor meddle with things, but of ſuch 
only whereof he may give an account to the heir. 1. Roll. Ab. 


\ En... 
HeAunn, and HAzR1S JUNIOR, & contra ; becauſe a guardian in 2. Roll. Ab. 41, 
ſoccage is dominus pro tempore, and ſhall have livery, und cum exi- 2. Bac. Abr. 

: ft is oven uſe, al 5 683. 684. 
tibus, and hath an eſtate to his own uſe, although to be account- 14 "5 RE 
able for the profits, and may maintain actions in his own name; 2, Chan, Caſe, 
ſo he is more than a bailiff : wheretore ſuch eſtates as are grant- 202. 
able by cuſtom, he may grant, &c.— And becauſe this was a new 2- Peere Wm 
caſe and concerned many, the JusTICEs would not ſpeak thereto, “. 
but adjourned it (a). | 

(a) Adjudged that the grant was good. See Pol. 99. 
See 12. Car, 2. c. 14. and Vaug!. 179. 


Richardſon againſt Dowdele, Executor of Lany. Cart 28, 
Hilary Term, 1. Jac. 1. Roll 1403. | 


DEBT againſt him as executor. The defendant pleaded plenꝰ On an iffue 
admini/iravit, and iſſue upon aſſets: the jury found that big Re there 
adminiſtered, and had aſſets in Irelaud: and, Whether that were poſh ae Fug 


aſſets here, they prayed the diſcretion of the Court. ſets in Ireland is 


Plaintiff, 130, 212. 
Hard. 64. 
LO Com, Dig. 
159. 
5. Bac. Abr. 
298. 
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Hilary Term. 
2. Jac. 1. In the King's Bench. 
Sir John Popham, Knt. Chief Fuftice. 
Sir Edward Fenner, Kut. | 
Sir Francis Gawdy, Kant. BEN 
Sir Chriſtopher Yelverton, Kut. . 
Sir David Williams, Kut. 


Sir Edward Coke, Kat. Attorney General. 
Sir John Doderidge, Kut. Solicitor General. 


ea 1. Sir John Harper againſt Francis Beamond. 
Words ſpoken CTION UPON THE CASE. Whereas he was a juſtice 
of a juſtice of of peace, &c. that the defendant ſpake theſe words of him: 
r ] am in danger of my life ; my blood is ſought; and 


ES if „ J was like to have been murdered. I was at Sir John Harper's 


would have ren. houſe, and John Harper (innuends the ſon of the plaintiff) drew 
dered him liable me forth to ſee a gelding in the ſtable ; and then Thomas Bea- 
to be fined and 4 nnd, Sir Henry Beamond's ſon, did throw his dagger at me twice, 
1 and thruſt me through the breeches twice with his rapier, to 
zcliomble. have killed me. All this was done by the inſtigation of Sir Jon 
i Harper ; and I can prove it.” 

Cro. El. By, The defendant pleaded net guilty, and it was found againſt him, 
4- Co. 16. and damages aſſeſſed to one hundred pounds. 


1— It was moved in arteſt of judgment, that an action lies not for 
14. Ray. 1396. theſe words; for he doth not charge the plaintiff with any matter 
d. ra. 617. 1168. of felony, but only an inſtigation, which is neither in tlie one or 


other but treſpaſs only, ſor reporting whereof no action lies. 


And of that opinion were PopHaM and YELVERTON. But 
Gawpyy, FrnxEr and WILLIAMS ? contra, that the action well 
lics ; fer being laid, that che is a juſtice of peace, &c. that inſti- 
gation to do ſuch an outrageous act is againſt his oath, and a 
great miſdemeanor in him, for which he 1s to be fined and put out 
of commiſſion. And when he ſhews how he was in danger of his 
life, and like to he murdered, and ſhews the manner, and con- 
cludes, that all this was donc by the inſtigation of Sir John Harper ; 
this ſhews the falſe and flanderous ab of him, for which 
he is chargeable. —W herefore it was adjudged that the action well 
lay. 

Carr 2. Curteis againſt Wolverſton. 
Hilary Term, 45. Eliz. Roll 8 7. 


A deviſe of land "P RESPASS. Upon demurrer, the caſe was, A copyholder in 
in Borwgb Er- fee of lands deſcendible in Berough Engliſh had iſſue three 
3 . ſons, and ſurrendered it to the uſe of his will; and by his will 
rwenty ah deviſed it to his middlemoſt ſon in fee, upon condition, that lie 
to each of the would pay to his four daughters, to every of them, at ther 
daughter of full age, twenty pounds; and dies: the eldeſt fon hath two 
art 2 daughters, and dies: the middlemoſt ſon is admitted, and 
2 condition and dot not pay the ſaid ſums at the full age of the ſaid four 
nota limitation; daughters: and the youngeſt ſon enters in name of the two 
but jr is not broken, unleſs notice of their full age be given and a demand made.—3. Com Pig. 35 
1. Roll. Abr. 411. Carter, 15t. 225. Poph. 11. Dyer, 127. 348. Cro. Eliz, 204. Co. Lit. 236, 
1. Leon. 174, 4. Bac. Abr. 324. 4. Burr. 133. 


Hilary Term, 2. Jac. 1. In B. R. Ly, 


daughters of the eldeſt ſon, and they diſaſſent: and after he enters cover. 
in his own name, and ſurrenders to the uſe of the defendant, who, „ 25% 


being admitted, enters upon the middle brother, who brings treſ- e 
8. ö 1. Bl. Rep. 610. 
Dougl. 63. 78. 


Tur Fix sT QUESTION was, Whether it were a condition, or 1. Term Rep. 
a limitation annexed to the eſtate? for if it were a condition, it 653. 346 


goes to the daughters of the eldeſt ſon. | 
SECONDLY, Admitting it were a condition, whether it be broken, 
or not? there being not any demand alledged of any of the faid 
twenty pounds by any of the four daughters. 
It was held by ALL rug JusT1CEs, except WiLLraMs, that 
it is a condition; for it ſhall be expounded according to the com- 
mon law, where it is not neceſſary to expound it to the contrary. 
But where a deviſe is to an eldeſt fon upon ſuch a condition, if it 
ſhould be expounded to be a condition, it ſhould be void and to 
no purpoſe; for it deſcends upon the eldeſt fon, and ſo ſhould 
not bind him to perform it, and no remedy againſt him; and co. Lit. 379. aq 
therefore the law ſhall conſtrue it to be a limitation, and no con- 
dition; which was the reaſon in Helloct v. Hamond (a). But here Robinſon on 


there is not any ſuch reaſon to conſtrue it to be no condition, ac- EY 
cording to the words. Poa. ded 


SECONDLY, they reſolved, that it was not broken without a 405. 
demand of thoſe — after their full age: for he is not bound ce. Lit. 218. 
of himſelf to take notice of their age, but after notice ought to Cro. Car. 571. 
pay it; wherefore the condition here is not broken: and if it be? be. 92. 
broken, he cannot enter for the daughters without their expreſs - Co. 11%, 
direction or appointment; for they have but a title to enter, which 2. Com. Dig. 
a ſtranger without their command cannot perform: and this 423- 462. 
point is clear, becauſe they have diſagreed to that entry made for 
them : wherefore the entry of the youngeſt ſon is not lawful. 


But WiLLiaMs held, that it was a limitation; and that it ſhall 
go to the youngeſt brother, who is inheritable by the cuſtom ; for 
otherwiſe he ſhould be prejudiced, which the law will not ſuffer, 
—But notwithſtanding, for the reaſons before given, it was ad- 


Judged for the plaintiff. | 
(a) 3. Co. 20. a, Cro. Eliz. 204. 


. Cornwallis againſt Spurling. Cart 3, 
Hilary Term, 44. Eliz. Roll 994- 


DEPT, by the parſon of Grove/, upon the ſtatute of 2 Edw. 6. Lands anciently 


c. 13. I. 2. for not ſetting out of tythes. © diſcharged of 
A ſpecial verdi& was found, that thoſe lands whereof the tythes _ — 


are demanded were parcel of the poſſeſſion of the Templars, who rte quandiu 
were diſſolved in the time of Edward the fecond ; and thoſe poſ- propriis hi 
how, by act of parliament 17 Edw. 2. were given and annexed ves wy pur 
to the priory of Sr. John of Jeruſalem, with all privileges, &c. m © Pre 
And it was God that the Templars had a ſpecial privilege, time — 42. 
whereof, &c. to be diſcharged of tythes of thoſe lands wha:h propriis were veſted in 


manibys . 5 J ia- the Crown, are 
excolunt : and it was found, that, by ſpecial act of parlia ——— 
from the payment of tythes by the 31. Hen. 8, c. 13. Polt. eos. Hob. 306. Cro. Car. 24. 423. 


+ Co. 46. 
ment, 


/ 


88 Hilary Term. 2. Jac. 1. In B. R. 


Conwwatt!s ment, 32. Hen. 8. c. 13. the poſſeſſions of the priory of St. Jobs 
were given to the king by general words, ** of all lands, tene- 
ments, &c. in tam amplis mod? et forms, as the _ had them" 
3 — 185. and from the king thole lands came to the defendant : and, Whe. 

r 420. 913. ther he thould hold them diſcharged from the payment of tythes 
Kay. 2. as the abbot had them? was the queſtion. 


Godb. 3322 Tt was argued by TaxrInp and others for the defendant, and 
Poph. 2 by PAGET and others for the plainti f. 


Equity Catz ß. And after argument ALL THE CovkrT refolved, that he ſhould 
3. Com. Dig. not have the privilege to be diſcharged ; for by the common law 
5 Bac. Abr. 39. 2 lay perſon was not capable of ſuch a privilege : and if ſuch 
lands had come to the king by the relinquiſhment or diſſolution 
of any monaſtery, the king ſhould not have had the benefit of 
that privilege, until the ſtatute of 31. Hen. 8. c. 13. And by that 
ſtatute it is appointed, that all monaſteries, abbies, &c. which be. 
fore had come, or afterwards ſhould come to the king, by ſup. 
« preſſion, ſurrender, &c. the king ſhould have in ſuch manner 
and form, &c. and that he ſhould have them diſcharged from the 
payment of tythes as abbots, &c.” ſo as the ers of that 
law intended, that by the firſt clauſe, without the laſt, they ſhould 
See Cerrard v. not hold them diſcharged, and therefore wy added that clauſe. 
Wright, peſt. But this ſtatute extends only to ſuch poſſeſſions which came to 
8. the king by ſurrender, &c. and ſhould be veſted in him by force 
of the ſaid act; and doth not extend to poſſeſſions which veſted 
in him by another act of parliament, ſo not by the firſt ; accord- 
ing to the rule which is taken in the Archb;/hop of Canterbury's 
Caſe (a). And theſe lands were here given to the king by a ſpe- 
cial act of parliament, 32. Hen. 8. c. 13. which hath the ſame 
words in the firſt clauſe as the act of 31. Hen. 8. c. 13. hath, but 
hath not the ſecond ; and therefore is no cauſe of holding them 
diſcharged from tythes. And ſo it was adjudged accordingly for 
the plaintiff. —And in this ſame Term a like judgment was be. 
tween the ſame partics in a prohibition upon a demurrer (5), 


- SrunLING. 


(a) 2. Co. 46. | 
(5) Sed vide Whitton v. Weſton, 1. Jones, 137. and Star v, Elliot, Freem, 129% 


Carr 4. Sir John Hollis againſt Briſcow and his Wife. 
i Hilary Term, 45. Eliz. Roll . 


je is not action- ACTION ON THE CASE, for words ; reciting, Whereas he 
—— oy tha was a juſtice of peace in the county of Nottingham, and had 
nr -af. been ſheriff of the county, and then and for ſeven years before was 
. cally vil/am, a deputy lieutenant there; that the defendant's wife ſaid to M hit- 
and treps 4 tingham and Afton, the plaintiff's ſervants, theſe words: Your 
5 2 f * maſter (imuendos the plaintiff) is a baſe, raſcally villain, and 1 
& trans , 4, neither nobleman, knight, or gentleman, but a moſt villainous 
" 6 miſchief,” ** raſcal; and by unjuſt means doth moſt villainouſly take other 
Poſt. go. 196. men's 1 hts from them, and keeps a company of thieves and 
Yelv. 64+ 4. Co. 13. 15. t. Koll. Abr. 57. Hob. 117, 1 Vent, 258. Cio. Eliz. 52. 1. Com. 
Dis. 1. Salk. G36, I Lev. 148. 277+ Stra. 618. 


4 traitors 
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« traitors to do miſchief, and giveth them nothing for their la- Sir J. Hor v 
« hour but baſe blue liveries; and this all the country reports; _ £2" 
« and other good he doth not any.” The defendants plead Not sev. 
Guilty; and it was found againſt them, and damages aſſeſſed to 
twenty pounds. | 
After verdict it was moved in arreſt of judgment, that theſe 
words are not actionable; for none of them (although they be ill 
words and full of malice) have any colour to bear an action but 
theſe, 8 and keeps a company of = Ara and traitors to do mil- 
chief.“ 


And ſo was the opinion of ALL THE 2 And for theſe 
words no action hes. For it may be he keeps thieves and traitors 
and knoweth them not to be ſuch, and then it is not any ſlander; 
for one who hath many fervants may peradventure have ſuch in 
his houſe, and knoweth not that they be ſo: and although that 
the ſaid to do miſchief,” that is not to commit felony or trea- 
ſon : and to do any other miſchiefs, as to commit riots or forcible 
entries, or the like, import not any matter of flander: and there- 
fore, the words being ſuch as may have a 1caſonable intendment, 
the Court ſhall not conſtrue them to be flanderous, for which an 
action ſhould lie. ide 6. div. G. Dyer 75. Sir John Bridge's Caſe, 
and Dyer 158, Barber's Caſe. 
Gawoy, FEXNER, and YELVERTON, were of opinion, that Poſt. 268. 
the words import not any ſlander, nor would bear an action, but 
where by intendment they cannot have any favourable or reaſon- 
able conſtruction. 


BurPornan and WII LIAusõ held, that theſe words will main- Poſt. 62g. 
tain an action; for, being ſpoken maticiouſly, they ſhall be taken 
to have the worſt intendment, and the ſtrongeſt againſt him that 
ſpeaks them.—But notwithſtanding, in regard of the three others 
opinions, it was adjudged for the defendant, quid querens nibil 
capiat per billam, 


Randal azaiaff Wale, Carr 5. 


WRIT OF ERROR was brought by an infant to reverſe a There muſt be 
judgment in audita quere/a in the common pleas of a recog- 2 ſecond ſeire 
nizance acknowledged during his nonage, where he was inſpected, fg 
. : * A nibil to a ſcirg 
and adjudged to be within age, He thereupon had a /cire facias facial by an 
againſt the conuſce ; and upon a ni returned, it was adjudged infant in an 
that the recog«.izance ſhould be void, and he be diſcharged, 27% quere/q 
Whereypon this error was brought, Becauſe there ought to have againſt a connſee, 
been two /cire facias, where a nibil is returned upon a ſcire facias, Yelv. 88. 
and a ſcire fect returned: and for that ſe the } ent 1 
ſeire fect returned: and for that cauſe Judgment WAS yer, 460. 
reverſod, Cro, Car. 528. 
Dyer, 168. 1. Salk, 93 264. Stra. 107 f. 


But it was now ſhewn, in regard the conuſor is at preſent of An infant co- 
full age, and cannot have a new writ of ardita querela to be in- nuſor cannot 
lpetted, that he may have a new writ comprehending the firſt in- fe, ws 
ſpection and the judgment thereupon, and the cauſe of rehearſal „ ane, 
thereof; and upon all the matter to pray to be relieved. —And ſo to reverſe a ſta- 
tute; but he may have a certificate of bis former inſpection, Poſt. 231, Co, Lit, 380. Cro. Eliz, 208, 
Veh, 88, $ Com. Dig. 585, | 
| Was 
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was the opinion of the Court. Wherefore they appointed that 
he might file a new writ accordingly, 


Cazr 6, _ Saftyn agatnft Adams. 
Trinity Ferm, 44. Eliz. Roll 1242. 


A grant of en- R EPLEY! N. Upon a ſpecial verdict, the caſe was, That the 
* bone et ca- A abbot of B. made a leaſe for years determinable upon the life 
22 — 4 of Kellmay, and afterwards in 29. Hen. 8. let the land for eighty 
the incereſt of Years, to begin after the determination of the firſt term King 
a term. Henry the eighth, having afterwards the reverſton, grants it to 
1 Sentleger in fee. The firſt leaſe expires: Sentleger, the grantee of 
2. Roll. Abr. 53. the reverſion, enters. The ſecond leſſee before entry grants omnia 
4. Leon. 22. bona et catalla in cuſtodid ſeu poſſefſiane ſud exiſtextia, ſex in cuſtedia of 
- gra 263. any other. Afterwards, before any entry by the ſecond leiſee or 
Comb. 64. With proclamations; the five years expire: the queſtion waz, 
Lit. Rep. x8. Whether by this fine this ſecond leaſe (which was but the intereſt 
Skin. 555- of a term) be barred? 

— And it was reſolved, FIR sr, that by this gift of omnia bona et 

catalla in ciſtodid ſud, c. this intereſt of the term well paſſed. 


If a leaſe in f- SECONDLY, WALMSLEY and DANIEL held, that the fine waz 
-_ „ ern not any bar; for although they all agreed, that if one hath a 
ed and bee term in poſſeſſion, and be ouſted by him in reverfion, or a ſtran- 
the five years ger, fo that his term is turned into a right, if a fine with pro- 
expire, it ſhall clamations be levied of the land, and five years paſs without 
be barred, if claim, that it ſhall bar; yet when a term is to begin at a future 
not clamed. day, until the leſſee enters he cannot be ouſted, and he is always 
8. c. 5. Co. 123. ua in poſſeſſion, and it is well grantable over. And of that 
1. Lev. 270. whereof one is in poſſeſſion as of rent or common, &c. a fine ſhall 
> mg ="irPY never bind him; and this point of the intereſt of a. term was ad- 
55 judged in Mic huclmas 1 erm, 21. and 22. Eliz. in B. R. in Sanders 
3. Mod. 193. d. Stanford (a), that it was not barred by ſuch a fine. 

3. Com. Dig. 355. 14. Ray. 179. 3. Bac. Abr. 446, 447. | 


A leafe in ſutuss Tt was alſo ſaid, that this fine is of the franktenement, and this 
2 term is of another thing of another nature, and therefore not le- 
ed Ss non. ied thereot ; and the leſſor did not any wrong by his feoffment 
claim before Or ting, and therefore there needed not any claim, but it is always 


the term com ſaved to him: wherefore they held that this fine is not any bar. 
Merce. . by 0 
Polt. 322. But ANDERSON, WARBERTON, and KINGS MIL, ? conra : for 


Co. Lit. 46 b. the ſtatute (%) extends to the intereſt of a term expreſſy; for they 
5. C. 124. . be one equal miſchief; as a ſleeping leaſe of a thouſand years 
Cro Cir. 110, ſhall brad the purchaſor as well as a ſleeping right or title; and 
. therefore there is as great reaſon to bar it as any other right: 
8 37 and it is not like to rent or common; for a term is an in- 
Hard. 412. tereſt in the land whereof the fine 1s levied; but the others 
Salk. 210. are collzteral, and the fine is not levied of them. But a 
Shep.Touch.22. ine levied before the beginning of a term ſhall not bind, 
— 85 Ds if he makes his claim within tive years after his title - comes 
2-Bac. Abr. 52. 2. Bac, Abr. 447. Croife on Fines, 193. 213. . Wilf, 17. 242. 


() 5. Cc. 123. ; 69 4. Hen. 7. c. 24. 


2 Loon. 131. his grantee, Sentleger makes a feoffment in fee, and levies a fine 


that 
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treſſe ; but if he makes it not within fixe years alter, he ſhall be bat> Saru 
red. And whereas it was ſaid that he is always in poſſeſſion, that Nu. 
is not ſo; for he cannot maintain an ejectment or treſpaſs with- * 
out entry: and the ſtatute which mentions intereſt eſpecially 
extends thereto; for if he enters after the term commenced, and 
be ouſted, then it is not any intereſt in him, but a right. And as 
to Stanford's Caſe, it was upon another reaſon; for there, he who 
nad the ſuture intereſt died; the firſt term expired, the leſſor enters 
aud levies a fine wich proclamations before any adminiſtration 
committed; the five years paſſed, and after adminiſtration was 
granted, thc queſtion was, Whether the adminiſtrator ſhould have 
five years? and reſolved that he thould ; for none had title of entry 
before ; which differs much from this caſe.— And WARBERTON - 
ſaid, that he had ſeen the Reading of CATLIN ; where he with di- 
vers others held, that ſuch an intereſt is preſently barred, if he 
doth not make his claim. 

AFTERWARDS, in Eaſter Term, 3. Fac. 1. they gave judgment 
accordinzly (againſt the opinion of W ALMSLEY and DANIEL), 
that the tine was a bar. | 


Loves againſt Goddard: Carr 7, 
Trinity Term, 2. Jac. 1. Roll 944. 
TRESPASS. Upon a ſpecial verdict, the eaſe was, Leonard Loves On a deviſe to 
being ſeiſed in fee, deviſed it to Themas Loves his eldeſt ſon, 4: in tail male, 
and his heirs males of his body, from and after his deceaſe for five 2 that if 
, 6 | a e, or any iſſue 
hundred years, apon condition he ſhould allow all his grants and male of bis bo 
eſtates made by lim: rROVIDED ALWAYS, that if my ſaid ſon dy, ſhall alien 
„ Thomas, or any heir male of his body, alien, give or grant the other than for 
** premiſes, or any part thereof, otherwiſe than to leaſe, demiſe, e pong 
* orgrant the ſame, or any part thereof, to any perſon or perfons, t den ill ie 
* fot any number of years as ſhall determine upon the deaths of premiſes for de- 
* any three perſons, or upon the death of any four perſons to be fault of ſuch iſ- 
„named within the ſame leaſe, whereupon the old rents ſhall be ſue male, or fo 
* reſerved, that then all the premiſes for default of ſuch ifſue males — ow 
10 . . 1all be aliened, 
of the body of the ſaid TH mas Lues, or fo much thereof as ſhall mal remain to 
* de aliened, leaſed otherwiſe then as aforeſaid, by the faid Bl. in tail male; 
* Thomas Loves, ot any_his iſſue males, immediately upon every if 4 make a 
* or any ſuch alienation or leaſe of the premiſes, or any part fe tor 1200 
« . . . years and dies 
thereof, contrary to the true meaning of theſe preſents, ſhall re- 1 
main and come to my ſon If /fem Las and the heirs males of male, leaving C. 
his body.“ Leonard Loves, the teſtator, dies: Thomas Loves, the a caughter, yer 
ceviſee, enters, and makes a leaſ: for a thouſand years to Richard the remainder to 
Baker, and dies without iſſue male, having iſſue Jane Goddard, the — 
defendant, who entered: Milliam Loves enters as in remainder de- tion deing con- 
viſed to him. | 0 ditional upon £ 


The F 1 . 5 dying without 
queſtion was, Whether his entry was lawful or no ? 2 


After argument at the bar by the Serjeants, it was argued ſerla- ;ing contrary to 
tim by all the Juſtices; who agreed, that it was an eſtate tail, and the condition, it 
no term; for ſo it appears to be the intent of the deviſor, which isrepugnant and 
ought to be maintained if it ſtands with law; for it is deviſed to bong. _— 
him and the heirs males of his bod „and that if he died without — — — 


Mue male of his body, &c. that it ſhould remain: and the condi- the alienation of 
the intail. 

3. C. Moor, 772. 8. C. 10. Co. 78. 8. C. 1. Rell. Abr. 741, 8. C. 2. Brownl. 203. 8. C. 2. Bulfts 

1. Raya. 244, x, Term Rep. 346. 
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tion, that he ſhould not alien, ſhews his intent; which being in! 
will, all the words ought to be conſtrued together for the uphold- 
ing the deviſor's intent: and therefore the words “ for tive hun. 
** dred years“ are void, as WARBERTON and ANDERSON held in 
their arguments. 


But DANIEL and WALMSLEY ſaid, that it ſhall not be merely 
void, but ſhall be conſtrued to this purpoſe : That the eſtate ſhall he 
determined when the five hundred years are expired, vr. that they 
ſhall be tenants in tail for five hundred years; as an eſtate tail may 
be limited to continue for three deſcents, as 39. 4. is. Alſo, if 


it thould not be conſtrued to bean eſtate tail, but a term, it ſhould 


be extinguiſhed by the deſcent of the inheritance ; which never 
was the intent of the deviſor, that that which began by his death, 
ſhould inſtantly be deſtroyed by his death: wherefore, being in 2 
will, there ought to be a favourable conſtruction made for the up- 
holding thereof, if not repugnant to law ; but if ſuch a limitation 
had been in a deed, it had been but a term. 


But DanieL, KinGsmIL; and ANDERSON, argued for the de- 
fendant, that Milliam Loves had not any remainder ; for it is not 
limited to him, but upon a dying without iſſue, and an alienation 
againſt the condition; ſo it is a conditional limitation, which is 
void and repugnant, to make a remainder to commence after the 
alienation of an entail. 


DANIEL held, that this leaſe for a thouſand years is not any 
breach of the condition ; becauſe, being made by tenant in tail, it 
determines by his death; ſo as it is not to continue longer than 
the eſtate, for it determines upon one life.—W ALMSLEY was of 
that opinion in this point. | 

But WaARBERTON & contra herein; for the limitation ovght to 
be hy the words of the condition, by the expreſs words in the leaſe: 
and becauſe a life is to endure, and not to be limited by many 
years, and to be determined by matter in law, or ex poft fats upon 
a life, that will not ſerve. 

But WALMSLEY and WARBERTOXN held, that it is an expreſs 
limitation of the entail and of the remainder expectant thereupon, 
and not to begin upon the alienation, as is pretended : wheretore, 


the eſtate tail being ſpent, ¶Lilllam Loves hath a good eſtate in te- 


mainder, and may maintain the action. But, notwithſtanding their 


opinion, it was adjudged by the other three Juſtices for the de- 


ſendant (a). 


(a In Eaſter Term, 3. Jac, 1. the plain= demiſe by Leonard Lover, the ſon of Vi- 
tiff brought a writ of error upon this judg- Ham Loves, againſt the daughter of Tour! 
ment in the king's bench, and thecaſe was Loves; and after frequent argument upon 
argued feveral times in the Trinity and a ſpecial verdi&, ir was in Eaſter Term, 
Michachmas Terms following, and at length, 11. Jac. 1. concluded that judgment ſhould 
by the unanimous opinion of all the Judges, be given againſt the plaintiff, becauſe the 
the firſt judgment was ats D. 8. C. entry of the ſaid Leonard Loves was bot 
Moor, 772. 774-—Burt in Trinity Term, lawful. 8. C. 10, Co: 89. 2. 

8. Jac. 1. an ejectment was brought on 2 


Eaſter 


mig 1 _ a W.. a 
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3. Jac. 1. In the King's Bench. 
Sir John Popham, Kut. Chief Juſtice. 
Sir Edward Fenner, Kar. 

Sir Francis Gawdy, Kut. 

Sir Chriſtopher Yelverton, Kut. 

Sir David Williams, Kt. 

Sir Edward Coke, Kut. Attorney General. 
Sir John Doderidge, Rut. $:licitor General. 


Juſtices. 


Ca 81 Fo 


Farchild againſt Gayre. 
Hilary T'rm, 1. Fac. 1. Roll 601. 


RESPASS. Upon a {ſpecial verdict, the caſe was, The de- A donative 
fendant being incumbent of the rectory of Belly, being à church is ſolely 
donative (and Calmady and one Richard Gazre having the vader the viſi- 
donation thereof), made an inſtrument, whereby he concef/it et re- — 2 
fiqnavit to Calmad y, et omnibus ad quos in hac parte pe tinet ad acceptan- whom the in- 
dum ecclefiam ſuam de Bellu prædict. and thereupon the two pa- cumbent may 
trons gave 1t to the plaintiff, who, heing diſturbed by the 2 reſign the free- 
dant (who ſappoſed this reſignation to be void), brought treſpaſs. hold z butif the 
And itwas moved, Whether the reſignation of a donative church — — v4 
can be to the donor, or how it might be departed with? — And ALL tution and in- 
Tut CovkT held, that.this, being a donative, began only by the duftion enfucs, 
foundation and erection of the donor, and he hath the tole vifita- it is for ever a 
tion and correction (a), and the ordinary nothing to do there- . Preſents 
with: and as he comes in by him, ſo he may reſtore it to him; pag, $15. 
for unum-quodgue eadem modo gu colligatum eft difſeloitur. And al- ,,_ as 
though the preſentee, when he is in, hath the freehold, yet he may gin, to 
rereſt it by his reſignation, without any other ceremony: and the co. Lit. 3 
ordinary hath nothing to do therein ; for admiſſion and inſtitu- 2. Roll. Abr. 342 
tion is not requiſite in caſe of a donative: but if to ſuch a donative £4: Ray. 8. 
the patron preſei. ts to the ordinary, and ſuffers an admiſſion and $ rho 
mſtitution thereupon, he thereby hath made it always preſentable. 1. Ter. Rey odds 
e eee the reſignation here is good enough, and determines 2. Ter. Rep. 352. 
is Incumbency. ä 
: 1. Wilf. 206. B. R. H. 218. 1. Burr, 200. „ 
SECONDLY, It was moved, Whether this refignation to one of it there be to 
the founders only be good? And reſolved that it was ; for it enures patrons of a do- 
to both, as a ſurrender ſhall do, eſpecially when they both conſent d, a relg- 
thereto, and grant it de nove, 23 here they did. 0 — 
of the other, is good. Poſt. 476. Velv. 61. Co- Lit. 192. 301. 
Tu, It was moved by DoprR1DGE, that this refignation & refignation of 
is de cccleid ; and here the action is brought for the lands, which a donative, in 
paiſed not by ſuch reſignation : as if leſſee of a manor will ſurren- he words of tha 
der the ſcite of the manor or capital-houſe, the reſidue of the manor — _ 
paſſeth not. —But ALL Tut Cour held, that the refignation ex- tends to all the 
tenus to all the poſſeſſions; for as the donation to the church ex- poſſeſſions of ite 


See 1. Geo. Is C, 10. 1. Go Yew. 61. 
| tends 
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rescue tends to inveſt him with all the poſſeſſions, ſo the reſignation there. 
et ol extends to all the poſſeſſions of the church. | 


GavyKksz. 


In a ſpecial ver- And although it was objected, tliat it is not here found, that'the 
ad, incideat donors accepted of the reſignation ; and ſo there is not any reſig- 
and necefary nation found; — TE CoukrT held that, it being in a ſpecial ver. 


—— dict, all neceſſary circumſtances ſhall be intended: but becauſe the 


ed. verdict concludes upon a preciſe point. that if the reſignatiou be 
Polt. 437. 445- good, then they find for the plaintiff, &c. the Court ſhall not 
gob. doubt of more than the jury doubted. — Wherefore it was adjudged 
2 3g 31. for the plaintiff. | 5 

201. 


Co. 97. Cro. Car. 22.130. 392. 458. 5. Com. Dig. 170. Cowp. 826. 1. Term Rep. 141. 2. Term 
Rep. 666. | | 


6. Deviis againſt Clerk. 
Hilary Term, 43. Eliz. Rell 526. 
Tn debton bond, ERROR of = judgment in the king's bench. The Error aſſigned 


— the — was, Becauſe, in debt upon an obligation, tlie defendant pleaded, 


Mey ' * non oft faclum, and aiterwards, * reli&d verificatione,” confeſſed 
-  xelinquiſhes his the action: and the judgment was, in miſericordia,” where it 


plea, the judg- ſhould be capiatur,”” becauſe he once denied his deed ; fo he 


—— ought to be fined to the king. Vide 33. Hen. G. 9. Edw. 4. pl. 12. 


Tea. 4 Gawpy was of that opinion. But FENNER and WiLlttans 


2.Roll. Ab.224. 2 contra; becauſe a fine is not payable but where he denies his deed, 
* and it is found againſt him upon his falſe _ and the jurors are 
2.Saund. 191. troubled with the trial thereof; therefore, for troubling the king's 
4 Com. Dig. 179. court, and for troubling the country, and the falfity of his plca, 
2. Bac. Ab. 514. he ſhall be fined and impriſoned: but when it is not found againſt 
. Bc. Ab. 66. him, but he relinquithes his plea, he thall be only amerced : and ſo 
accordingly it was ſaid, that the precedents are in this court, and 

in the court of common pleas. — Wherefore, ceteris Fuſlitiariis al- 

 fentibus, the judgment was aſſirmed accordingly. - 


- By 16. & 17. Car. 2. c. 8. after: verdit piatur ; or by reaſon that a capiatur is en- 
or conſeſſion by cognovit actiancm or relietd tered for a miſer icordia, or a Mſcricerdia for 
werzficatione, no judgment ſhal! be ſtayed a capiatrr; and by c. Will, and Mary, 
or reverſed for want of a miſericordia or ca- c. 12. the capias pro fine is taken away. 


Cat 3. Dolphin again Clerk. 


Fenire facias FJECT MENT. After verdict, exception was taken in arreſt 

of judgment, That the appearance and iſſue were in Hilary Term, 
1. Fac. 1. and the bail was craſtino Purificationis; and thereupon 
the roll. was the declaration and iſſue, and wvenire facias awarded, bearing 
Poſt, 162. 442. date 23. January, I. Jac. I.; and upon this a d;/tringas 12. Februayy; 
458. ſo that the vexire ſacias was awarded before the appearance and de- 
Yelv. 64. claration to try the iſſue in the ſame action; which cannot be 
Oro. Eliz. 554- good. TE Cour held, that it was amendable ; for the roll 1 
Cro. Car. 38. 90. the warrant of the venire facias, which being variant from it, the 
1. Com. Big- 316. gte thercof ſhall be amended, to be ſubſequent to the iſſue 


3-Bac. Ad. 273. Joined. 
Stra. 138. 


comp 407. 841. Doug). 114, 125, 1. Term Rep. 782. 4 


. 
{ 
2 
t 
| 
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rox, 2 contra: for although he is not ſworn to execute duly the 
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And whereas the tee was the £ 3d January, which was Sunday (fo Dor ruin 
not dies Juridicus), it was held, that it alſo ſhould be amended, for c 
it is but the default of the clerk, and miſawarding of the proceſs; A 805 
which is aided by the ſtatutes of 32. Hen. 8. c. Fa and 18 Elia. _— cated. 
. 14.— Wherefore, notwithſtanding theſe objections, it was ad- 3 
judged for the plaintiff, Poſt. 456. 
| Dyer, 168. 1. Com. Dig. 316 Cowp. 425. 1. Term Rep. 783. 


See alſo 4. & 5 Ann, C. 16. 


Sir George Moor againſt Foſter, „ 

ACTION FOR WORDS. Whereas ſuch a ſuit was depending To fay of a 

in chancery betwixt the defendant and one King ; and in that — 
fait a commiſſion was awarded to the plaintiff, and to three others ten 3 
there named by the aſſent of the parties, ad ex gmmangcum teſtes, et neſſes that he 
cudiendum, et terminandum, if they could, by the aſſent of the par- hth taken 
ties, and if they could not, to certify their doings, &c.; that the — ng 
defendant ſaid of the plaintiff theſe words; & Sir George Moor is a — — 
corrupt man, and hath taken bribes of Richard Xing (irnuendo, able. | 
that he hath taken bribes of Richard King for executing that, pg Ab. 86. 
commiſhon) ; et ulterius dixit, that „ Richard King hath ſet Sir yd. 62. : 
*« George Moor on horſeback with his bribes to pervert zuſtice and 9. Co. 71. 
« equity.” The defendant pleaded not guilty; and it was found m, 67. 


for the plaintiff, and one hundred pounds damages. — om 


It was now moved in arreſt of judgment, that an action lay not 1. Hawk. P. C. 
for theſe words: for it is not ſhewn that he executed this commiſ- 312. 314. 
fion, or examined any witneſfes, or that he was ſworn to execute — 

＋ 3. Will. 124. 
any ſuch commiſſion; and therefore he is not puniſhable if he miſ- 
execute it; nor is it ſhewn that it was returned. 

WILLIAMS, Juſtice, was of opinion, that the action lies not; be- 
cauſe he is but à voluntary commiſſioner choſen by aſſent of the 
parties, and but in nature af an arbitrator, and is not any Judge, 
who hath taken any oath, nor any public officer. 


But Porn am, Chief Juſtice, Gawov, FENNER, and YELVER=-. 


ſaid commiſſion, yet, having the king's commiſſion to execute, it is 
2 matter wherewith he is intruſted ; and if he take bribes for the 
executing thereof, it is a breach of the truſt repoſed in him; and is 
ſo great an offence that he may be indicted and fined by the common 
law, as PoPHAM ſaid,  - E 


Tuxv ALL HELD it to be fach an offence, for which he is pu- 
niſhable in the ſtar- chamber, and deſerves to be put out of every 
commiſſion ; and there cannot be any greater ſlander to a perſon of 
reputation, than to affirm that he takes bribes to pervert juſtice and 
equity. Wherefore it was adjudged for the plaintiff, 


Robins again Hildredon. een 
Michaelmas Term, 2. Tac. 1. Noll . a 


ACTION FOR WORDS: Thou art a thieviſh knave, and Shnderous 
* haſt ſtolen my wood.” After verdict for the plaintiff, upon — — 
not guilty pleaded, and twenty marks damages, it was moved, that heir content. 


Ante, 49+ Poſt, 114. — 34. 53% _ 


FRO, JAG, F 


1 
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Rontxs the action lay not; for the words © thieviſh knave“ will not bear 

- an action, for it is hut an adjed ive to © knave:” and the words, 
tcosgeox. a thou haſt ſtolen my wood,” are not actionable; for ſtealing of 
Yelv. 152, wood may be intended growing wood, and then it is not any fe. 


r lony, and ſo no cauſe of action. 
51. 70. 3. But it was afterward moved again for the plaintiff, that the action 


2. Roll. Rep. 44. was well . for the words, thou haſt ſtolen my wood,” 


Jones, 43. ſhall be intended and be taken in malam partem, that he ſtole wood 
felled ; for it is not wood as long as it is growing: alſo, by the ſta- 
tute 43. Hlix. c. 7. if one ſteals wood which is growing, he is to be 
punithed by whipping ; for which cauſe it is a great Hacer, 


FEnNER and YELVERTON were of that opinion. 


But Pornam, Gawpy, and WILLIAMs, & contra, that the ac- 
tion hes not: for although it be ſaid that he is a thief, yet being 
coupled with the- words ſubſequent, which expound it to be no 
felony, thoſe words will not maintain an action. But if he had 
faid that he was A THIEF generally, without more, it would have 
been actionable. The words © axp thou haſt ſtolen my wood,” 
are all one as if he had ſaid, For thou haſt ſtolen my wood,” 
which 1s not felony, unleſs it be ſhewn to be wood felled, no 
more than if he had faid, © thou haſt ſtolen my apples,“ which are 
intended growing; &c. ; which cannot be felony, and then notac- 
tionable.— Wherefore, for the opinion of the three ſaid Juſtices, it 
was adjudged for the defendant. | | 


Car 6. Palmer againſt Wilders. 
Eafter Term, 44. Eliz. Roll 144. 


The war gr JNTRUSION in maritagio non ſatisfafo : and doth not alledge 
ritagrt was cue © any tender. It was thereupon demurred upon the declaration, 
— in an ALL THE Couxr (except GawDY, who was abſent) reſolved, 
action for the without hearing any argument, that for the value of the mar- 
_— my riage tender is not requiſite ; for it is due de mero jure without any 
y; de tender: and thealledging of tender is but np and gives co- 
2 tendir ef mar- lour to traverſe it ; whereas it is not traverſable. Jide the Earl if 


ms for the Pembroke's Caſe. | 4 
* WILLIAMS, Juſtice, ſaid, that he had known it to be fo ruled 


Polt. 131. in the common pleas, and in the exchequer. - Wherefore they 
vel. 52. gave rule to enter judgment accordingly, unleſs, &c. 


. At another dav STEPHENs moved to be heard to argue it far the 
— lz. 33% defendant.—G awry faid, that he much doubted thereof, by 
Co. Car. 50; Teaſon of the diverſity of opinions in the books concerning the 
A Bl. Com. c. queſtion. But becauſe the other Juſtices had reſolved it, they, with- 


out further argument, adjudged it for the plaintiff. 
| See 12. Car, 2, c. 24+ by which the yaler maritagii is abolilhed. 


Willan 
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William Birton againff John Mandel. cg. 


mT againſt the defendant, as executor to F, S. The defen- on ſſue tend er- 
dant plcads ** plenz adminiſiravit,” The plaintiff replies,“ Et ed, teither ol rde 
„pred. WILLIHELMUS dicit qued predict, WILLIHELMUS ————— NE 
» bona, &c ; fo miſtakes Milliam for John. The iſſue was joined, oher's name, it 
% it predifius JOHANNES /imiliter."” The verdict was found for till be amend. 


the plaintiff, ed after venc ict. 
. * * A * . 

It was now alledged in arreſt af judgment, that by reaſon of this — — 387 

miſpriſion, there is not any iſſue joined, and ſo A REPLEADER ; 

ht to be awarded i Velo. 65. 

oug . Cro. Eliz. 415. 


Taz Covar held, that it was but the default of the clerk, and C. Car. Bo. 
amendable, and a good verdift.— W herefore it was awarded to be _ — 
amended, and adjudged for the plaintiff, 8 —— 


1023. 8. Mod. 376, Cowp. 425, Dougl. 116, 1. Term Rep. 783. 


| f a & 
. Worlich againff Maſſy, &c. ent. 
UDITA QUERELA. Upon demurrer the caſe was, That If a perfon be- 


one Edward Barns was bound in a ſtatute to H/orlich in two 2 ſurety for 
hundred pounds, and being taken in execution, brought an aud.ta of tho plalnatt 
curela in chancery, ſurmiſing the ſaid ſtatute to be void by the in chancery, 
ſtatute of uſury (a) ; and thereupon found four ſurcties in chan- . ad fandom 
cery, where every of them was bound in two hundred pounds, % 54 
that the ſaid Edward Barns ſhould appear in chancery at Odlab. BY wages. gy, 
Mich. following, „et ſtaret juri in ea parte proſecutur cum effetiu,” « fecute ws 
to bc levied ot their lands and chattels, if the ſaid Edward Burns « effed, ir 
cum imports that the 


Moor, 2 
GODFREY, for the defendant, moved, that the breach was not well 2. Co. x 

aſſigned ; for the recognizance being with a condition in itſelf, he “. Roll Ab. 19. 
who will take advantage ought to ſhew in his action good cauſe of 855 ad 
breach: but here the recognizance is not but for appearance, et ad E. d 
proſeguend. cum eſfeu; and there is not a word that he ſhall ren- 

det himſelf, or pay the condemnation, ſo as the breach is aſſigned 

of matter debors, and not warranted by the recognizance ; where= 

fore it is not good. | 


But it was thereto anſwered, and fo Alu THE Court reſolved, 
that the recognizance being ad comparendum et ad. ſlandum juri, &c. 
it is intended according to the intention and courſe of the court 
tere, when one in execution is delivered out of priſon, upon, 


(a) Sev the caſe of Barns v. Worlich, Ante, 25, 24, 
Fa | ſuch 
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Wort ren ſuch ſureties, it is not only to appear, but if he be condemned 9 
L ſatisfy the condemnation, or to render himſelf to priſon, there ty 
Nasen, ac. remain in execution for the debt; and of the nes 1 of chancery in 
ſuch caſe, it being one of the four 3 courts of record in 
Heſiminſter, other courts ought to take notice: and ſuch expofi. 

tion the words ad flandum juri in hac parte“ ought to have; for 
A. the party who hath execution ſhould be at miſchief, if 


| 
| 


the recognizance ſhould be only ad comparendum et proſeguendun 
cum effetin,” which is only to proſecute without being 1onſuited 
r uſing delay, which may be, and yet, he being condemncd, the 
other ſhall not have any remedy for his debt; which is expreſſy 
See 1. Ter. Rep, àgainſt the intent of the ſtatute of 11. Hen. 6. c. 10. which wa 
C. B. 4538. made to remedy the miſchief, that thoſe in execution ſhould not 
be delivered out upon ſurmiſes without good ſureties found to the 
party at whoſe ſuit he was in execution to x a candemna- 
tion, if they ſhould not diicharge him, &c. he practice al 
fince this ſtatute hath ever been to find ſureties in this manner * 
| | * ftandum juri, which is intended to ſatisfy the condemnation, 
| V\ herefore' the breach is well aſſigned: and it was thereupon 
awarded, that judgment ſhould be entered for the plaintiff, unlsl 

other matter were ſhewn, &c, 


| ** Sir Richard Champernon againſt Hill, 
| Hilary Term, 2. Jac. 1. Rell 


An a@ion lies DEBT upon the ſtatute of 2. Edu. 6. c. 1 3 for not ſetting forth 
on the 2. Edw. tithes; and ſhews, that twa parts of the tithes of the place, 


6. c. 13. by a . : 
leſſee of tiches, &c. appertained to the rectory, and the third part to the vicarage; 


pon ſeveral and that he had a leafe for years of the rectory, and another le 


titles, of the viearaze; and for not ſetting forth the tithes, he demandel, 


Poſt. 76. 33% according to the ſtatute, the treble value. The defendant pleads 
Moor, 914 non debet, and it was found againſt him. | 


3 86. It was now alledged in arreſt of judgment, that inaſmuch as hi 
Cro. 1 la. 2 . Caule of action is grounded upon ſeveral leaſes, he ought to hae 


1. Bac, Abr. 31. brought ſeveral actions, as his title is ſeveral. 


But THE Cour held, that the action was well brought, in re- 
gard he had both titles in him, and he is to have the entire tithes: 
and this action is brought upon the tort, becauſe he did not ſet out 
the tithes.— W herefore it was adjudged for the plaintiff, 


Cle 10. | Taylor againff Chambers, 


Trinity Term, 2. Tac. 1 Rell . 


A ſhop in Lon- TROV ER, of a ſilk quilt, teſter of a bed, five filk curtains, a pet- 
don is not a ticoat, and a cloak. The defendant, as to all except ths 
—_ 3 tu o laſt articles, 479063 not guilty; and as to them he pleaded, 
proper to its that tie city o London is an ancient city, and that within 
trade, the ſame is a market every day for all goods to be fold in 


1. R II. Ah. 113. 25 Rol. Ab. 423. Moor, 625 · 360. LL Co. 83. Poph. FR 1. Ander. 344 
2. Init. 713. Jones, 164. 


ener 
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TAvtonx 
againſt 
CHAMBERS» 


the city, in every open ſhop, every day, except Sun- 
a betwixt 2 and ſun-ſetting, fo as er, 
. the contractors be a freeman ; and that he, being a freeman o 
a company of mercers, ſuch a day. not being Sunday or * * : 187. 
bought thoſe things in his open ſhop, wherein he had a — 5 
time uſed to buy ſuch wares, of one Henry Cooper, for ſuch a ſum, 


ay 4-Bl. Com. 44% 
and ſo juſtifies the converſion: 2 


Upon this plea the plaintiff demurred: and upon the . me * IN 
tion at the bar, ALL THE COURT conceived that the _u w 150. 
not good; for the cuſtom is too general, that every _— | 
might buy all manner of wares in every thop, &c. for _ a _ 
vener might buy plate in his ſhop, and the like, &c. whic hs _ 
reaſonable. And here he being of the myſtery of 8 
buy petticoats and cloaks, &c. It is not agreeable to his on e. 
And Pop AM ſaid, that it had been reſolved, that ſuch cuſtom 
being found by a {pecial verdict was unreaſonable, —W herefore it 


was adjudged for the plaintiff, 


See 1. Jac. 1. c. 21. 


Cast. 


Egles againſt Vale. 
Zaſter Term, 1. Jac. 1. Ro 131. 


'RROR of a judgment given in Coventry in an aſſump/it. ow perſon 
have dealings 


Tur rixsr Enron aſſigned was, For that the plaintiff de- 2 make — 
clares, Whereas the plaintiff and defendant, 4. March, 43. Eliz. their accoupts, 
accounted together. for divers ſums of money received by the de- an o/unpfi p 
fendant, and the defendant was found to be in arrear ten pounds ; will lie again 


: a him who owes 
that the defendant, in conſideration thereof, aſſumed to pay that * 


in pounds on the tgth of March following, and alledgeth in fact 5. . 


that he had not paid; whereupon he brought that action: „, 0 
whereas there is not any conſideration nor cauſe to ground ſuch m. C. 116. 

an ation ; for the being found in arrear is not any cauſe to make 1. Roll. Ab. 3. 
a ſpecial promiſe ; nor is there any thing done on the plaintiff's 2 208, 
art whereupon this promiſe ſhould be grounded, viz. the for- oa, «ER 
— of the ſuit, or any ſuch thing. — Sed non allacatur ; for oy 

the debt itſelf, without other ſpecial cauſe, is ſufficient to ground ;,Te.,rep.479. 


the action. 


AEcCOND ERROR affigned was, Becauſe he declares to bis da- A jury may aſs 
mage of ten pounds, and, upon non aſſumpfit pleaded, the jury aſ- ſels damages as 


leſs damages to ten pounds, and coſts to thirteen ſhillings and agen og 


four-pence ; ſo that the damages and coſts afſefled ” the jury ex- coſts beyond 
ceed the damages whereof the plaintiff counts, and jud ment is that ſum. 
given accordingly ; which is error. —Sed non allocatur ; for if the Poſt. 279. 420. 
colts had exceeded the damages whereof the plaintiff counts, yet vel. 50. 
it would not have been not error; for although the entry is al- —— 
ways of damages and coſts by the name of damages, yet they are Gu. Elz. 366 
diſtinct: and even if the jury had found more damages than the- Com. Digs 
plaintiff counts, and judgment had been _ although that 622. 

n erroneous, yet in finding more coſts than the damages Salk. 207. 


FS. 


Dougl, 376-752. 
2. Term Rep, 388, 


amounted 
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Ect x2 amounited to ( for it may be that the coſts of ſuit through lonz 

it dependance exceeded the debt) it is not error. Vide 13. Hen, J. 
*. pl. 16. 2. Hen. 6. pl. 7+ 42. Fdw. 3+ pl. 7. | | 

An dien will A THIRD Exxon aſſigned was, Becauſe the promiſe wa ,, 

not He before March, 43. Elix. for payment * the 19th Mareh follow ing, and 


N *- the action was brought 16th March, 43. Elix.; ſo it was brought 

. 4 three days before there was any cauſe of action. And this wa 
| held to be a manifeſt error; and for this cauſe the judgment va 

—4 te als” reverſed. —In Michaelmas Term 3 ac. 1. Roll 492. Keward v. Da- 
$75- ; vie, accord of judgment in the common pleas, where the judg. 


2. Lev. 197. ment was affirmed; arid in Trinity Term, 35. Hen. 8. R:ll 30 


— ug Mrigbt v. Hhitficld accord. 

W. 147. ; * 
Cro. Eliz. 32 5. 1. Sid. 307. 2. Vent. 135. 2. Med. 343. 4. Mod. 365. 2. Strange, 306. 1. Strange, 25 
1. Wilſon, 180. Cowp: 454 71. Dougl. 62. a 


Car 12. Dagz and Kent againſt Penkevyon, 
| Trinity Term, 44 Eliz. Roll 348. 


9 In the Exchequer Chamber. | 
A phaintif ſhall DET, upon the 2. Ew. 6. c. 13. for not ſetting forth of 


wp ya tythes, demanding the treble value, viz. fix hundred and 
* thirty pounds. The defendant pleaded Non debet. The jury found 
quid * debet” 581. et quoad reſiduum © n:n debet,” and aſſeſs one penny 
Teo. Car. 560. for damages, and forty ſhillings for coſts. The plaintiff, after 
Fare. , So divers motions in arreſt of judgment, had judgment for the debt, 
Com. Dig · g. and releaſed the damages and coſts, becauſe he was in doubt whe- 
ther he ought to have had the damages and cofts in this action, 
wherein he recovered the treble value of the tythes ; the ſtatut: 
not giving coſts by the expreſs words : wherefore, to avoid error 
in lat parte, he releaſed the damages and coſts, and took his 
judgment for the debt only (a). | 


{a) By 8. and g. Will. 3. c. 1. in all of execntion, after plea-pleaded or demyr- 
actions for not ſetting forth tythes, where · rer joined therein, ſhall recover his coſts of 
in the ſingle value or damages found by ſuit; and if the pleintiff become noniuit, 
the jury ſhall not exceed 20 nobles, the &c, &c. he ſhall pay coſts, 
plaintiff obtaining judgment, or ny award 


Where letters Upon this judgment a writ of error was brought in the ex- 
patent * chequer chamber. THE FIRST Ex ROR aſſigned was, For that 
een w the plaintiff for his title ſhews, that the queen by her letters pa- 
- the ation, they teints let the rectory of M. to Edward Prideauæ for lite, and he let 
need not be to the plaintiff for years, &c. and he doth not ſay by letters pa- 
een. tents hic in curid pralatà and this exception was taken before in 
- 29> 2p ab. the king's bench.—Sed non allocatur : — inaſmuch as the plain- 
je ng 37: 3 tiff hath hut — of the eſtate, vis. a leaſe derived out of a leaſe 


c 2 Ele. 21, for life; and becauſe the letters patents do not appertain to him; 
. gn. and for that this action is to puniſh a tert for not ſetting out of 


; Dyer. 29. N and is not an action to demand the tythes; and the title 
Cro. Car. 442 ſhewn in the declaration is but a conveyance to the action; there- 
10. Co. 7 2. fore the declaration is good without ſhewing the letters patents. 


1. Lut. 481. 54 
6. Co. 38. 1. Leon, 54. Hob. 38. 8. Com. Dig. 129. 141. Bacj Abr. 112, 117 1. Hawk, 
F. C. 564% 3 Will, 3o 2. Term Rep. 149. * oak F 


55 5 . 


— 


= 
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log S$eonDLY, it was alledged that this ſtatute doth not give the A perſon who 
Ten, 1, treble value to the farmer of a parſonage ; and that the ſuit for tame the bel 
the forfeiture ought to be before the ſpiritual judge, and not at 2 


the common law.— Sed non allecatur, 2. Edw. 6. c. 13. 
| 3 Ante, 68. Cro. Elis. 608. Moor, 915. 5. Bac, Abr. 104. 
Turaptx, For that the action is brought by two farmers, who in debt bv two 

demand the forfeiture, for that he carried away the corn without leſſces of tithes 

ſetting forth of the tythes, not agreeing with them, being farmers wo. ſame 1 

for the corn; and he doth not ſay, that he did not agree with . rg nog 

them, nor either of them: for if he agreed with any of them that 5 0/4 not 
it ſufficeth. — Sed non a'locatur : for when he faith, that he did not agree with them, 
with them, it ſhall be intended, that he did not agree with or 4 of 
them, nor either of them : and if he agreed with the one of them, un 

the other ought to ſhew it. Wherefore the judgment was af- v., 6g. 

firmed. 6 N Mor 915. 

f Cro, Car. 74. Carth, 304. 3. Bac. Abr. 103. 


Fiſh againſt Bellamy. | Caen 13. 
Michaelmas Term, 2. Fac. 1. Roll 1906.— In the Common Pleas. 


REPLEVIN: The defendant made cognizance as bailiff of A Pzoviso ina 


Sir William Howard, for damage-feaſant as in his free- 1 » 


hold, Sc. | if he died within 
The plaintiff ſhews, that the biſhop of Bath and Mell. was me tem. is 2 


ſeiſed in fee of the manor of Blackford, &c. and in 18. Hen, 8. ins ok on — 
let it to Elizabeth and Robert Cozins for ſixty years, with a FRO- zation, and a 

v180, that if they both died during the fixty years, he might re- ſecond leaſe na- 
enter. The leaſe is confirmed, &c. The biſhop afterward dies; *] 20M cum 

and one Thomas Clerk his ſucceſſor, in the twenty ſecond year of?) " N 
Henry the eighth (Elizabeth Coins being dead) let that manor to ; 0 * 
one Robert Clerk, HABEN DUN cum poſt mortem five per mortem ſeu forirfatturam 
ſurſum redditionem ſeu forisfatturam prædicti Ros. Coins vacari P A. v. 
acciderit, for my ears. This leaſe is confirmed; and afterward RT 
the reverſion of the manor is granted to Sir William Howard : mences at the 


Robert Coxins dies during the ſixty: years (a). end of the fore 
The queſtion was, Whether this ſecond leaſe ſhall take any 


effect, or be in contingency, or in eſe ? —.— = 36. 
* FosrEx and TANFIELD, for the defendant, argued, that this ſe- 1 99 
wy cond leaſe is not good. For, firſt, it was agreed by the counſel on , Lit. 4g. 
bs both fides, and by all the Judges, that this firſt term is not gat. 413. 
"= determined by the death of Elizabeth Cozins and Robert Coxins 1. Will. 263. 
A within the ſixty years, but continues until the leſſor or his ſuc- 1. Com. Dig, 
* ceflor determines it by entry; for the yROVIsO is a mere condi- * ks 
l tion, and not a limitation. Then when the ſecond leaſe is limited = 2 418. 
1 to commence cum poft mortem ſiue per mortem ſurſum redditionem ſeu Dougl 63. 75+ 


firisfafturam vacari contigerit, none of them happen in this caſe ; 1. Term Rep. 
for it is not determined by death, nor is there any forfeiture, or 545. 
any ſurrender ; and therefore the ſecond leaſe ſhall never have 
any beginning : for this leaſe continues until it be be determined 
V efluxion of time; and the ſecond leaſe is not appointed to 


(a) See 11. Geo. 2. c. 19. f. 22. Ante, 44. 


F 4 begin 
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| begin after the determination of the firſt leaſe, but after this f ccf 


determination mentioned; which if it never happens, the ſ-2onq 
leaſe never ſhall begin. | | 


ANDERSON and K1nGSMILL were of that opinion, that by 
reaſon of this uncertainty the leaſe is void, for it doth not appear 


vrhen it ſhould begin. 


But WarLmsLev, WARrBERTON, and DANIEL, @ contra : for 
in deeds ſuch conſtruction ought to be made, that they may well 
and, according to the intent of the parties, and not to be de- 
Rroyed; and it is a ſiniſter conſtruction which ſhall deſtroy that 
which by any kind of conſtruction can be made good. And here 
it may be well conſtrued after the intent of the parties, that it 
ſhall begin when the firſt term is determined by effluxion of time 
f2/! mortem of the leiſees, which may be at any time after the deat? 
of the parties, and needs not be immediately ps? mortem; for there 
are not any ſuch words: therefore there is a difference where 2 
remainder is limited þ/? mortem, that ought to be immediately, 
without any interim. But otherwiſe it is when a leaſe is appointe! 
to commence cum vacari cont:gerit poſt mortem, &c. for then it ſhal! 
begin, qrocungque modo of quantlocungue vacar. conti gerit poſt mortem; 
and ſo by ſuch conſtruction no eſtate ſhall be deftroyed, but tie 
intent of the parties is preſerved. — Wherefore they adjudged it 
for the plaintiff, that the lcaſe was good. b 


Trinity Term, — 
3. Jac. 1. In the King's Bench. 
Sir John Popham, Knt. Chief Juſtice. 7 
Sir Edward Fenner, Kut. | 
Sir Francis Gawdy, Kut. Tuſlicer. 
£r Chriſtopher Yelverton, Kt. Mie. 
Sir David Williams, Xut. 
Sir Edward Coke, Kut. Altorney General. 
Sir John Doderidge, Kut. Solicitor General. 


Style againſt Hearing. . ce 1. 
(bar he ac upon a demiſe by indenture; and counts, The words des 


that the defendant by indenture demiſed and granted the * «nd grave 
lands to him for * years; and that one V. P. entered dee per 
. . . p p - in law; ard an 
and evicted him by rightful title. The defendant pleads a plea with aa Will lie, 
an inducement to a traver/e, ABSQUE Hoc that he was poſſeſſed by though the leaſe 


tirtue of a leaſe, &c.—And it was thereupon demurred. was good by 


And reſolved by ALL THE JusT1CEs, that upon the words de- Ive 
niſe and grant, without other words which comprehend any war- (a) 1. Roll. Ab. 
tant in them, this action well lies (a). 519. 
4. Co. 80. b. Dyer, 257. 2. Leon. 104. Cro, Eliz, 674. 1. Sid. 266. 447 1. Mod. 113. 
Shep. Touch, 162. | : 

And that a leaſe by eſtoppel is a good leaſe to ground this action (5) Poſt. 324. 
upon eviction (b). ; | | Hob, 4. 12. | 

- | 1. Roll, Ab. 520. Carth. 135. 3. Lev. 146. 1. Salk. 277. 

And that the bar with a traver/e that he was not poſſeſſed by 
vue of a leaſe, is no plea againſt this leaſe by indenture, which (c) 1. Roll. Abr. 
iS an ——_ without thewing a particular cauſe (c).— Wherefore, 874. fas. 
without further argument, it was adjudged for the plaintiff. Co. Lit, 47% 

3. Lev. 146. 5. Com. Dig. 262. 3. Bac. Abr. 441. 1. Tem Rep. 86 701. 2+ Term Rep. 171. 


Ayre againſt Aden. CASE 2. 


TROVER. Upon a ſpecial verdict, the caſe was, That a ſheriff Goods ſeized 
upon a fferi facias ſeized goods in his hands to the value of the under a feri fa- 
debt, and paid part of the debt; and the goods not being ſold, nor {2 my oe 1 
the writ returned, the ſheriff was diſcharged of his office, and af- —— one of 
terward ſold the reſidue of the goods without any writ of vend:- bis office, wich- 
ton! exponas: and, Whether this ſale were good or not? was the out venditions 
Sr RESOLVED that it was good; for the writ of fer; FIRE 
acras gave authority to him to ſell, without any other writ ; oe x4 393. 
and the ſale by him after is good, although he were diſcharged of Mo. 257.557. 


his office. Wherefore it was adjudged for the defendant. 3 


cont. b. 


Cro, Car. 209. Dyer, 98. 2. Saund. 47. 343. Latch. 117. Hob. 20. Cro. EH 397. f. Nod. 31. 
5 Bac. Abr. 26). — 8 47. 345 17 207 597 3 
5 80 See 3. Geo. . c. 16. ſ. 9. 20 Geo. 2. c. 37. 


Brown againſt Wootton. Cart 3. 

Hilary Term, 2. Jac. 1. Roll 1099. oo 
TT ROVER of certain plate» The defend:nt pleads, that at Judgment reco- 
another time the plaintiff. had brought his ation for this vered in mer, 
plate, againſt J. S. ſuppoſing the converſion to have been by man be pleaded 


. f in bar to à fe» 
N ation againſt a different perſon for the ſame cauſe, without averring ſatisfa&ion.— Poſt 338, 
8 Yelv. 6. 8. C. Moor, 762. 0. Car, 75. 6. Co. 45. 3. Burr. 1345. Strange, 1078. 
erm Rep. 273. | 


ws him 1 and in that action had judgment to recover twenty pounds 
for damages, and had J. S. in execution for thoſe damages ; and 


avers, that it is for the ſame goods, and for the ſame trover and 
converſion. —It was thereupon demurred. | 


Woor rox. 


Cxkxk, for the plaintiff, argued, that it was not any plea; be- 
cauſe the having judgment, and the party's being in execution, 
is not any ſatisfaction, unleſs the money was paid, and therefore, 
by being pleaded without ſatis faction, it is not any plea in bar of 
this action: as in debt againſt two by ſeveral precipes upon one 
obligation, judgment and execution againſt one 1s no plea for the 
other without ſatisfaction, and execution of the body is not any 
ſatisfaction; as 33. Hen. C. pl. 47. 4. Hen. 7. 29. Hen. 8. Tit 
« Fxecut. 13”. 14. Hen. 4. 

But ALL THE Cour held the plea to be good: for the cauſe 
of action being againſt divers, for which damages uncertain are 
recoverable, and the plaintiff having judgment againſt one perſon 
for damages certain, that which was uncertain before is reduced i 
rem judicatam, and to eertainty ; which takes away the action 
againſt the others: and therefore Porn a ſaid, if one hath judg- 
ment to recover in treſpaſs againſt one, and damages are certain, 
although he be not ſatisfied, yet he ſhall not have a new action 

for this treſpaſs. By the ſame reaſon ? contra, if one bath cauſe 
of action againſt two, and obtain judgment againſt one, he ſhall 
not have remedy againſt the other; and the alledging that he hath 
the one in execution for this cauſe, is not an anſwer to the pur- 
poſe: and the difference betwixt this caſe and the caſe of debt 
upon an obligation againſt two, is, becauſe there every of them is 
chargeable, and liable to the entire debt; and therefore à recovery 
againſt one is no bar againſt the other until ſatisfaction. Fxxxzr 
faid, that in cafe of treſpaſs, after the judgment given, the pro- 
perty of the goods is changed, fo as he may not ſeize them 
again.— Wherefore, by ALL THz Cour, melo contradicente, not 

any of the defendant's counſel being there, it was adjudged for the 
defendant. - | 


Cant 4. | Horton againſt Horton. 
|  S9rinity Term, 2. Fac. 1. Roll 710. 


A condition not Ty EPLEVIN. Upon demurrer the caſe was, Wadham made a 
— ph leaſe for years of the lands in queſtion, upon condition that 
— i not he ſhould not alien to any except his children. The leſſee deviſed 
broken by @ de- part of the term to Humphry his ſon after the death of his wite, and 
viſe of part of made one Mar/pal and another his executors, and died. The 
22 his ſeſſor entered as for a breach of the condition: and, Whether bis 
Mw & big entry were lawful? was the queſtion. 5 
wu GvBrs, for the plaintiff, argued, that it is a forfeiture : for by 
g vide this deviſe to his ſon after the death of his wife, the intereſt there 
3. Roll, Ab. by is in the mean time given to the wife; which 3s a breach oi the 
428. $44. condition, | ; ; 
Dyer, 6. 48. EY 
1. Com. Dig. WERRE, for the defendant, argued, that it was not any breach. 


257 Fixs r, The deviſe to the ſon after che death of his wiſe, is not any 
* uf. 234+ Jeviſe to the wife in the mean time: for the law ſhall ry 


803. 
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it to be a deviſe to the wife when the law intends that he intended Honron 
it to his wife, and to none other in the mean time. But herecan- at 
not be any ſuch conſtruction; for it may be well conceived, that Hos rem 
he intended it to his executors in the mean time. SECONDLY, The 

law ſhall not conſtrue it to be a deviſe by implication, in deſtruc- 

tion of an eſtate, to make a breach of a condition; for no tort is 

to be ſuppoſed by a conſtruction in law. TrIikDLY, That the de- 

viſe is void, unleſs it be ſhewn that the executors conſented thereto, % 
aud that he entered by the executors aſſent; for otherwiſe it can- 2 

not be a breach of the condition. | | 


Pornam, Gawpy, and YELVERTON, held, that it was not a 1. Roll. Ab. 346; 
breach of the condition, for it is not a deviſe to the wife by im- 3-Com. Dig. 3K 
plication ; for if it ſhould be by implication, it would make a for- 
teiture of the eſtate : and this deviſe of the land to the ſon after 
the death of the wife, is but a demonſtration when his eſtate ſhall 
commence ; and in the interim the executors may well have it. 


YELVERTON ſaid, if the deviſe had been to the exeeutors 
after the death of the wife, that peradventure might by implication 
carry the term to the wife: for it appears that his intent was, his 
executors ſhould not have it until after the wite's death; and none 
other could have it in the interim wherefore it ſhall be conſtrued 
as a deviſe to her in the mean time. 2 


But Pop HA denied it; for in the mean time the executors ſhould 
not have it as legataries, but to perform the will; and it is a de- 
monſtration when the executors ſhall have it to their proper uſe. 


THEY ALL AGREED thecaſe, YE AR Book 13. Hen. 7. pl. 17. that a A deviſe to his 
deviſe to his heir of his land after the death of his wife, is a good de- fr the 
viſe by implication to the wife: for it appears he intended his heir —— 
ſhould not have it until the death of his wife; and none other can — * 
have it befides the wife; and therefore it is a good deviſe to the wife he wife. 


by implication. But if ſuch a deviſe had been to a ſtranger after the 1. geil. av.gat. 


death of his wife, it might peradventure have been otherwiſe ; 843. 


for the heir in the interim might have had it. But they held, that Moor, 7. 853, 
if the deviſe be allowed to be to the wife by implication, although eden oo” 
the executor never aſſented thereto, yet it is a breach of the condi- C. pix. 16. 
tion; for he thereby made an alienation : and the non-conſenting 2. Lev. 205. 
of a ſtranger ſhall not take away the advantage which the leſſor 2. Sid. 53. 

had by this act. So it was reſolved in the Lord Burough's Caſe in 9 


this wy int. | | 2. Vern, 572. 


WiLLtams ſaid, that he was of a contrary opinion in the 7. Pere Wins, 
principal caſe; but he delivered not any reaſon.— W herefore 48. 473. 
edjournatur, | — is 
! $6 N. 331. 


$+ Burr, 260g, 2. Bl, Rep. 693. Cop. 40. 43- Dougl, 492. 498. 30. 


Higham a 
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ng. Hiphm r Flover 


42 4 EBT upon an obligation dated at Tun. The declaration ug; 
nal wi poſed it to be made at hm in Suffolk, The defendant 


hn ads at pleaded, that loam is in Ireland, and that it is the fame vill which 
any place = is in the bond; and that there is not any ſuch vill nor pla e jj 
E Hngland of that name; and demanded judgment, &c. lt was therg. 


; Len 3 Upondemurred, and without argument adjudged for the plaintif; 


Lir. 261. b. for although it bears date in any place beyond the ſeas, vet the 
| 1 plaintiff for trial may alledge it to be made in England, and good 
84 enough. Vide 48. Edu. 3. pl. 3. N 
Sk. 60. Lut. 950. 1- Will, 336. 1. Com. Dig. 123. Cowper, 178. 181. 2, Term Rep. 238. 
3 Baugh again? Haynes. 

. f Eaſter Term, 43. E.. Rell 80. 
If dean and RESPASS. Upon a ſpecial verdict, the caſe was, A dean arid 
| chapterbe fciſed 1 chapter were ſeiſed of a manor whereof the land in queſtion 
. was copyhold, demiſable for three lives, rendering eight ſhillings 
for three lives, tent at the four Feaſts, and heriotable upon the death of every te- 
renecring a cer- nant dying in poſleſſion. I he dean aud chapter let this land by 
£4 rent at four indenture tor three lives, rendering eight thillings rent at two Feaſls, 
Fealts, with le- without reſerving any heriot: and, Whether this leaſe were good 
vation of an . 2 2 
derer, and mae againſt the ſucceeding dean or not? was the queſtion. 
a bene to A. for the lives of. B. C. and D. at the ancient tent, ius is a good leate to h nd the ſucceſſor, J. 
thoughno ber iat be re. rved, and the rent he made payable at two Feaſts, and the land uſually demiſ. bl. by 
copy. 6. Co. 37.3%. Moor, 759. Co, Lit 44. b. in notts, 3. Com. Dig. a52, 253. 3. Bac. Abr. 
351. 357. 300. lo vel on Powers, 352. 571, 572. 

Fist, Becanſe this leaſe was not made for three lives directly, 

but made to 7. S. for the lives of his three ſons, named, &c. 


Aut toove But they all held, that it is not of any force; for a leaſe to one 
„ three bves, for three lives, and to three for their three lives, is all one within 
Os to tires fur . - 
"ber lives is all tlie intent of the ſtatute. 


onc. 6. Co. 37. b. Co. Lit. 44. b. Powel on Powers, 541. 


SECONDLY, Becauſe the heriot is not reſerved ; ſo all the ſer- 
vices are not reſerved. 


The 13. Els. But it was reſolved, that the non-reſervation of the heriot ſhould 
c. 30. which e not impeach the leaſe; for the ſtatute 13. Elix. c. 10. is, that the 
quires the a= ancient rent and more ſhall be reſerved ; which is intended of the 
cicnt rent to be i N 
referved, does ancient rents, and do not extend to caſual and accidental ſervices, 
not exterd to As hcriots, and ſuch like. | 
deres, c. Co. Lit. 44. b. 6. Co. 38. 2. Dovgl. 570. 573. 3 

TH1RDLY, For that the rent was uſually paid at four days; 
and now it is reſerved payable at two days. | 


"Renton achurch It was held to he well enough, for it is all for the ſucceffor's be- 
. leaſe reſerved at nefit, and there is not any impairing of the rent. 
$wadays,thovgh a | | 
uſually paid at four, is good. 6. Co. 38. a. Ante, 26. Co. Lit. 44. b. ; 
FourT#LY, Becauſe this land was not uſually demiſable by in- 
denture, but only by copy; and ſo it is not land uſually demiſable. 


Alesſe ot church But, notwithſtanding any of theſe objections, it was reſolved, that 


lands by inden- this leaſe was good. For as to the fourth objection, which ſeemeth 
ure is gocd, 


- 


thourh vſoally to be the moſt material, it was held, that this land is account 


demitoa by copy, uſually demiſable when it is always demiſed ; as if uſually no 


— — 
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Wen kt it will at the common law enlerng rn, ſuch land ig dete 
iid to be uſyally demiſed, and ſuch rent may be the ancient rent. 1 
And fo it was ruled in J. EI. in the caſe of Sir fames Marvin, Al 
where tenant in tail let a nn indenture, rendering the 
fame rent as before, that it was a good leale within the ſtatute of 
92. Han. d. e. 28. 1 ſaid, that he had known it 


do have been thrice ſo adjudged im his time, in the caſe of tenant 


in tail. And it was cited at the bar, that this laſt Term in the 
common pleas in Banks v. Broman, it was ſo reſolved by ALL THE 
Jus rieks in the caſe of ſuch a leaſe by a dean and chapter. 


Upon the firſt argument therefore they all reſolved, that it was a 
good leaſe; and adjudged it for the plaintiff, | 


Braſhford againſt Buckingham and his Wife. Cat 8 


EN OR in the EXCHEQUER CHAMBER of a judgment in the Baron and fem 
king's bench. _ — ba * 
The Error aſſigned was, Becauſe the action was brought by huſ- — made 
band and wife upon a promiſe made to the wife after the coverture, during the co- 
in conſideration that ſhe ſhould cure ſuch a wound, to pay to her venture tothe 
ten pounds ; and alledges in fact that ſhe cured it; and for non- CD 
performance of this promiſe, they brought their action upon the tion arices from 
caſe, It was alledged, that the huſband ſole ſhould have had ber labour. 


the action, it being a perſonal duty which accrued during the Vide S. C. Poſt, 


coverture. | , 2, 
Rs Cro, Eliz.61.g6. 
Sed non allocatur ; being grounded upon a promiſe made to the c C 


wife, and upon a matter rifing upon her ſkill, and upon a per- Sed vices. Mod 
formance to be made by the perſon of the wife; ſo ſhe is the cauſe — 

of the action, and ſo the action brought in both their names is well 1. Salk. 114. 
enough; and ſuch an action ſhall ſurvive to the wife. Wberefore 25. 


tie judgment was affirmed. 2 25. 34%, 
1. Lev, 140, Strange, 38. 61, 230. Bull. N. P. 135, 2. Wilſ. 424. 2. Bi. Rep. 1237. 
Earl of Bedford againſt Forſter. Cax 3, 


Eaſter Term, 1. Jac. 1. Roll 426. 


FAROR to reverſe a fine levied in Trinity Term, 37. £lis. by Sir The variance «f 


John Forſter. a Forſter and Foſter 
1 in the capticn of 
Ink FixsT ERROR affigned was, Becauſe the writ was, “ inter a fine is imma- 


*NicHOLAUM FORSTER querentem et JOHAN& 2M FORSTER defor- terial. 

„ Gentem,” and ſo was the dedimus teſtatem; and in the caption Cowp. 229, 
of the fine annexed to the writ of dedimus poteſtatem (which was 
certified) it was in this manner: Preci e JOHANNI FOSTER militi, 
* quod tencat NicHoLao FosTER, &c.;” ſo it varies from the firſt 
writ and dedimus poteſtatem, &c, | 


A Second Exxon aſſigned was, Becauſe the writ of covenant The varianceef 
Was,” * Precipe, &c. quod teneat, &fc. de otto meſſuagits, dugbus toftis, * meſſuayiis,” 
® decem gar dinis, Ec. ſo was the writ of ded; Zatem ; and be of 

m gar inis, Wc. lo was the writ of de DOTTED ; and « roftis,”” in thy 

the fine certified was in this manner: © Precipe, &c. quod teneat, concord is age 
c. ae ofto meſſuagiis, duobus meſſuagiis, decem gardinis, &c.;“ ſo it fatal. 
varics from the firſt writ or commiſſion, and there is not any Cowp. 22 
, Varrant for the commiſſion, * 


Ti RDLY, 


; 2 
: +4 
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® Pane/lo”,in- - THIRDLY, That upon the dorſe of the delimus pareſtatem it waz, 
22 * executio iſtius brevis patet in quodam paucilg huic brevi adnexy,” 

dula, eb whereas it ought to have been, in quadam ſcheduld huic brevi an- 
the den, is nerd for it is not any panel, but à ſchedule. 


Kmamaterial. Poſt, 334. 1. Roll. Ab, 794 Jones, 420. 3. Com. Dig, 348, 349, Dougl. 194. 402 · 
3. Term Rep. 237. ; | 


But ALL THE CovunT held, that none of theſe Errors aſſigned 
are any cauſe to reverſe the fine. For as to the firſt, they held, that 
the names are all ane, Forfler and Foſter, and are of the ſame ſound, 

p. 229 ef qua one and the ſame name: and as to the laſt error, they held, 
that it is but matter of form, and not material; for although it be 
not properly faid ta be a panel, yet a panel and ſchedule are all one 
in ſubſtance, and na cauſe to reverſe it. And as to the ſecond 
error (though it be the moſt colourable, yet) it is not any cauſe to 
reverſe the fine; for although duobus mcuagis is pro duabus taftis, 
which ſeems to be primd facie more than the other, yet they held it 
not to be material; for the concord hath relation to the writ of 
covenant and the dedimus poicſtatem : and the entry of the precije 
upon the e of the concord is a rehearſal of the ſubſtance of the 
writ of covenant, and is more than needs to be; and being variant 

from the writ of covenant, 1s idle, immaterial, and merely void. 
Where. re the fine is good enough, notwithſtanding theſe excep- 
tions. And jt was athrmed. 5 f A 


ea 9. Humphry Lea againft Lacon. 


Proceſs directed TRESPASS. After verdict, it was moved in arreſt of judgment, - 


a yo 2 therift, * . . ” OS a 
er that the venire facias was awarded in this manner: J Acozus, 


name of the Oc. vicecamiti ſalutem, &c.” ſo omitting of what county he was 
county, may be ſheriff. It was returned by the ſheriff of the county of Salrp, 
me where the action was brought. 


Yelv. 69. And it was naw moved, that it was an ill trial; for here is an ill 
writ, and nut the want of a writ; which is not helped by the 
ſtatutes : et non conſtat Curie by what ſheriff of the county it is re- 
turned, nor by whom it is returnable; and the ſheriff of the county 
of Salas hath no authority thereby to make the return, no more 
than any other ſheriff of any other county. | 


But notwithſtanding, becauſe this writ is warranted by the roll, 
which is well, it eing. judicial, may be amended. Wherefore 
it was awarded to be amended, and the plaintiff had judgment. 
Vide Telv. 64. con | ; . 


'Pougl.114.135- 
Ter. Rep. 782. 


Cart 10. | Mary York againſt Twine. 
; In the Court of Wards. 
The ſheriff un- NOTE: This Term, in the court of wards, a cafe was made 
der a writ of 


8 HAM, ANDERSON, and FLEMING. 

grant.d by the The queen had granted under her great ſeal to one Alen 
crown, and pay. an annuity of forty pounds a year for twenty-one years, to 
able 1 be paid by her receiver of her court of wards. Allen being con- 
me . demned in four thouſand pounds damages at the ſuit of one 


tar it. is in the nature ol rent - charze. 7. Co. 2. Inſt 394. 2. Co. 171. 4. Bac. Abr. 460- 
| + Gilbert 


and delivered to the Judges, aſſiſtants to that court, viz. Por- 


»— 2 ip 


— 
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Ciltert York, and the verdict being affirmed in an attaint brought 

well for the very matter as for the exceſſive damages; judgment 
was given accordingly; and upon a fieri faczas, this annuity was 
ſold to George York for five hundred pounds. . 


The queſtion was, Whether this extent and ſale were good? 


And THEY RESOLVED, that it was well extendable, and well 
fold by the ſheriff; for being an annuity certain, for years certain, 


and payable by ghe receiver, it is 1n nature of a rent-charge for 


— years, and de wage over and vendible, and 


not like to an annyity which chargeth the perſon only, 
wy 
5 
* 
4 . 
Mic! el . 


Michaelmas Term, 


* e . . f ) 
3: Jac. 1. In the King's Bench, 
Sir John Popham, Kat. Chief Juſtice. 
Sr Edward Fenner, Knt. | 
Sir Chriſtopher Velverton, Kat. LF Juſtices, 
Sir David Williams, Kut. $58 
Sir Edward Coke, Knt. Attorney General. 
Sir John Doderidge, Knt. Solicitor General. 
Ca 1. Memorandum. | 
Bir Francis HE firſt day of this Term, Six Francis Gawny, ſecond 
Gawdy promete Fudge of the king's bench, was made and ſworn Chief 
1 - ' Juſtice of the common pleas (SIX EDNMUND AnDergox 


the common dying the laſt vacation): and all the Fellowthip of the Inner Temp/: 
pleas, in the attended him to the Hall the Saturday following; although it was 
place of Sir Eds doubted whether they ought to attend him, becauſe he was before 
priend Ander fon 2 Judge | 

deceaſed, F 


Cax 2. Vaughan againſt Holdes. 
A cuſtom that FF*RESPASS, Upon evidence the caſe was, That an infant te. 
an infant may nant in tail of land in gavelkind (where the cuſtom was, that 


Dre an infant above the age of fifteen years might make a feoffment of 
— —— his land, and bind himſelf) made a feoffment of the land intailed. 
and not i #ail; T he queſtion was, Whether this feoffment were a diſcontinuance, 


tor otherwiſe it and ſhould bind the infant? 


—— And ALL THE Coun held clearly, and fo delivered the law ta 


Bendl. 52 the jury, that this feoffment was not any diſcontinuance. to bind 

Co. Lit. 313. him, nor was good by the cuſtom: for the cuſtom ſhall never 
enable him to do a tort; and therefore ſhall be intended to extend 
only to land whereof he is ſeiſed in fee. 


If a feoffor de- And they further held, that if a man make a deed of feoffment 
Ever the deed of land, and deliver the deed, and faith no more but“ take 2 
_— — enjoy the land,“ or, take the land according to the deed,” or 
8 my ſuch words which amount to a livery when he delivers the deed, 
05 ä eawdtng nothing paſſeth; for the law 2 more ceremony than the 


1. 10 ibe deed,” it delivery of the deed upon the land. 
is not a ſufficient : 
livery. 6. Ca. 26. 3, Ly. 2. Sed vide 43. Aſſize, 10. 18. Hen, 6. pl. 16. and Co, Lit. 48. 2. contre. 


ca 3. % Style againft Heath. 
To fay of a CTION UPON THE CASE FOR WORDS. Whereas the 
churchwarden plaintiff was church-warden of Marlzw, and by reaſon of his 


= "65, 4. office took his oath to preſent things within his charge; that he ſuch 
— Ao a day and year, vinculo facramenti ſut predia. preſented certain 
official, does not articles againſt the defendant before the official ; and the — 
Aport a certain knowing thereof, ſpake of the plaintiff theſe words: Thou haſt 
charge of Per- « perjuredly preſented me at the viſitation, before J. S. official. 
Ted. 120. 100, The defendant pleaded not guilty ; and being found againſt — 
426. 499. 9” it was moved in arreſt of judgment by Fix cu, that for theſe words 
Yelv. 72. an action lies not. | 


1. Roll. Ab, 20. 73- 1. Sid. 220. 1, Com. Dig. 191. Fiss, 


W e 
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Fixsr, Becauſe the words, Thou did/? perjuredly preſent me, &c.” STiILE 
is no preciſe charge that he was perjured ; but being adjectively — 
ſpoken, they import not any ſuch flander: as if one laith, © Thou 
haft thievi/hly taken ſuch things,“ it is not any charge that he 1s 
u thief; and therefore is not ſlanderous : So if one ſaith, Thou ha/? 
dealt traitorouſly,” that doth not charge him to be a traitor: 


- SECONDLY, It is not ſhewni what thing he preſented, fo as it 
may appear to the Court to be within his charge, and preſentable 
by him; for otherwiſe, if he preſents a thing wherewith he hath 
nothing to do, it is a vain preſentation; and no petjury in him, &c. 

WIiLLIAMs and YELVERTOXN; for both theſe cauſes, held, that 
the action lay not, for the reaſons before alledged. 


FENNER ſaid nothing thereto.— Wherefore, and becauſe the 
poſtea was never returned, judgment was appointed to be ſtayed 
quouſque it ſhould be moved again. ; 

Afterward in 3 Term it was moved again, Poru Au being 
preſent ; and reſolved that the action lay not, and adjudged for 
the defendant (a). (a) Becauſt᷑ it 
did not appear that the defendant was ſworn; nor what he ſwore, nor that it was in any judicial pro - 
cteding.— Vide poſt. 1 20. 


. 5 Boucher's Caſe. | | Car 4. 
FALSE IMPRISONMENT. The defendant juſtifies (a), for < ee. 


that the city of London is an antient city ; and that fir Robert „ 

Lee, being mie and juſtice of the peace within the ſaid city, — — 
commanded him, being a ſerjeant of the mace, 2 diver is cauſis the party is 
tidem majori bene ropnitis, to impriſon the plaintiff, per quod, Ac. chalged with, 
and fo juſtifies —And it was thereupon demurred. e 

Tux FIRST EXCEPTION was, Becauſe it was not ſhewn that the therefore, if a 
mayor was juſtice of peace by preſcription, or by charter. 8ERJEANT At 
| SzcoxnDLyY, Becauſe he juſtifies the arreſt by the mayor's com- — 4 
mand, which, being out of his preſence, ought not to be without command 
warrant, as 14. Hen 7. iss | | h of the mayor, 
 TarnvLy, Becauſe he juſtifies the arreſt by the mayor's com: _—__— . 
mand, pro cerlis cauſis known to the mayor: which is not good; for he in for what 
ought to ſhew tlie tauſe of the impriſonment, ſo as the Court may cauſe the arreſt 
adjudge, whether it were lawful or no; otherwiſe, there is no was made. 
cauſe of juſtification. 1 
Morex, *Rectider, anſwered; That although ſuch juſtifi- $07. 3 
cation ought to be for the mayor himſelf in ſuch caſe, becauſe he Show. G. P. 29. 
ought to ſhew ood cauſe of juſtification to the Court, he being Sb. 74- 
Rg. yet the ſerjeant or officer is not privy, and therefore his au- * WS 
hority is not to be examined upon his impriſoning any by the a, wits 5; 
mayor's command. , | , G 1. Hale. 375. 
But ALL THe Cobzr held, that fot this point pritcipally ?: — $0.0 
the plea is not good ; for although the mayor or magiſtrate may A — = 
lend for any to examine him, and is not bound to ſhew the caule 2. Hawk. P. C. 
in his warrant, nor the officer is to know the cauſe (for peridven- 131. 
ture ĩt may be fot treaſon of ſelony; which if it ſhould be diſcovered, Lol 13. , 
the party =_ thereby eſcape, and the examination ſhould: not 8 74 
be madle, juſtice be — defrauded) ; yet when he is brought 133. 


(a) See 7. Jac. 1, c. f. — and 24. Geo. 2. c. 24 . 5, ' GY 632. 
1 4 «> Ou. . 
A. JAE: | G ; before ,. Tem Rep 


nag: 80 


— 
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8 before the mayor, and committed to priſon, then the cauſe is dif. 
x covered: and when one is impleaded in an action, he ought to 
ſhew the cauſe, otherwiſe the plea is not good: The other excep- 
tions, they did not much regard. — And judgment was given for 


the plaintiff, | 
Car g. The King againſt Sir Richard Wendman, 
1 In the Exchequer Chamber. 
1 II was held by ALL THE BARONs, and fo they delivered the 


lates to the time law to the jury, | 

— _ _ Fist, That where Autheny Bowen had a ſtatute made to him 
for entitling the by Sir Richard Wendman of one thouſand pounds, and afterward; 
king being . Was a fugitive beyond the ſeas in 27. Eliz.; and after, but before 
found, all m;/ne office, returned and releaſed this ſtatute, and office is after found; 
aQs are thereby that this releaſe ſhall not bar the King, for he was intitled by the 


TY 300. flight, and the office is but an informing of him, and the ſtatute 

Stam, P. C. Was in him before the office. 

192, Cro. Car. 173. 1. Lev. $, 3. Com. Dig. 385. 4. Com. Dig. 453. Dougl. 545. 

The king may SECONDLY, It was reſolved, that the queen granting the faid 

affign a choſe in ſtatute inter alia to Conway, and liberty to him to ſue it in the 

— — ys name of the queen and her ſucceſſors, it is a good warrant, and 

* king's all proceſs ſhall be made in the king's name, as if there had not 

name, been any —_ thereof. —_W hereupon the jury gave their verdict 

Poſt. 139. accordingly. | 

Dyer, 1. 30. in marg. Krilw. 169. Savil, 2, Owen, 113. 1. Com. Dig. 404. 4. Bac. Ab. 21 

1. Peere Wms. 252. 1. Term Rep. 26. 619.—Sce 7, Jac. 1. c. 15. | 
Casz 6. 


Davie Baker againſt Gough. 


* Excommuni- 'JT*OROVER. The plai ntiff, as farmer to Lord oy 1 brings 
cation may be the action for certain corn in the county of Oxford for the 
pleaded in trial of a title of land in the county of Monmouth. 


abatement after : | 
the laſt conti- The parties being at iſſue; and the jury ready at the bar to try 
nuance day; jt, the defendant pleaded, that this inqueſt ought not to be taken, 


— — for that after the laſt continuance, and before iſſue joined, the 
and the identity foreſaid Davie Baker was excommunicated,, et Prager the letters of 
of the party, the biſhop of Landaf, ordinary of the place where the excom- 
muſt be averred. munication was, teſtifying it; and the letters of excommunication 

were entered upon the plea, and bear date 4. Oclober, 3. Jac. 1. 


C. 2 , 
my TE reciting that he was excommunicated for recuſancy. 
Co. Lit. 134. a. To this plea the plaintiff demurred, Becauſe he doth not ſhew 


— — in the plea, nor in the letters, when he was excommunicated 
f ” and adventure it might be before the laſt continuance, and 


2. Mod. 44, then it is not any plea, ; 
. „ WILLIAMS, Juſtice. Every plea dilatory, or in abatement, 
o1ght to be certain to every intent (b) ; but a plea in bar certan 
7. Term Rep. to a common intent is good: and for this point he relied upon 
273. 20. Hen. 6. pl. 25. and 36. Hen. 6. where it is ſaid, that the time of 
| excommunication ought to be ſhewn, for the reaſon abovelals, 
Alſo, it is not averred by the pica, or otherwiſe, that Datvic Baker, 

the plaintiff, and the Eater who is named in this cxcommmun 

cation, is one and the ſame perſon ; for he doth not Jy g 

(5) By 4. and 5. Anne, c. 16. f. 11. no party, by afidavit, prove the tre af 

dilatory plea ſhall be received, unleſs the Cc. —Sce 2. Will, 147, bonn 

. Pop " 
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porn au, Chief Juſtice, being abſent, the other Juſtices would Barts 
Miſe thereof; and the jury was adjourned until the next day, a” 
when letters of abſolution were ſhewn for the plaintiff. | 


But THE Cour held, that they were not ſufficient, becauſe 
they were after the demurrer, and bare hie after the jury returned; 
alſo for that they were under the ze/e of the archbiſhop, 
whereas it ought to have been under the tee of the ſame biſhop 
who excommunicated him (a). (a) Moor, 775. 
But for the matter, ALL THE JUSTICES agreed, that the plea co. Lit. 303. 2. 
was not good, for the reaſon before; becauſe the day of excom- Piowd. 33. d. 
munication ought to be ſhewn certain to the Court, whereby the 


Court might adjudge thereupon ; for the time is traverſable. 


Porn au, Chief Fufftice, and WILLIAMS, held the ſecond ex- 
ception to be ill; but the other Juſtices doubted thereof. 


But upon the firſt point it was reſolved, that the plea was ill: 
and thereupon the jury was taken, who found for the plaintiff. 


he Jurdain againſt Steere. C 7. 
nd 123 | . 

of JECT MENT, upon a leaſe by Richard Blackalley and Chriſto- A. B. and d. 
ict pher Blackalley for three years of the entire land. Upon not being joint te- 


ants for years, 


guilty pleaded, the caſe by the evidence was diſcovered to be, 
That Chriſtapher and Richard Blackalley, and one Maltbam, daugh- ,, 1 — 
ter to Richard, being joint- tenants for years, Malibam let her part A. and B. join 
to Chriflopber : afterwards, Chriſtopher and Richard join in this in a leaſe for 
leaſe to the plaintiff, and he declares upon a joint leaſe by both: 7 of the en- 
and, Whether this declaration were good? was the queſtion. 3 
Frruixe, Chief Baron (before whom it was tried by nit prius cjectment can 
in the county of Devon), ruled, that the declaration was well de maintained 
maintained by this leaſe; but notwithſtanding, to ſatisfy the de- — 
fendant's counſel, he cauſed the caſe to be drawn up by the counſel 
on each fide, in order that it ſhould be moved to the court of king's = 5 
bench, where the caſe depended; and if they doubted thereof, — 108. 


then the record ſhould not be certified. The jury gave their ver- Moor, 71. 


n dict according to his opinion for the plaintiff: and now this mat- 2. Leon. 159. 
, ter was moved: : _ 4 


PoernamM and FENNER held, that this leaſe well warrants the 
declaration: for, upon the matter} they both let the entire; and 
upon this general count it 1s good. . 

But VELVERTOoV and WILLIAMS # contra : becauſe THECourT 
ſuppoſeth that both let the entire as joint-tenants ; for ſo it is in- 
tended by the general count, which appears to be falſe: for they 
two let two parts jointly ; and the one of them having a third 
part as tenant in common, let that only; and fo the declaration 

ought to have ſhewn the truth and the ſpecial matter: and be- 
cauſe it is difficult, they uſe in ſuch caſe to make a leaſe, and the 
leſſee to make a ſecond leaſe, and the ſecond leſſee to declare gene- 
= and ſo all the matter ſhall come in evidence. Wherefore 
Journatur, | 


G2 | Gybſon 


Dad * 
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ca 8. | Gybſon againſt Searls. 


Special cafe E JECTMENT by the plaintiff, leflke of Richard Peacock, 
made by the di- againſt the defendant, leſſee of Gage. A ſpecial verdi& way 
gm__ 2 found; but becauſe it was very large, and many ſeveral deeds and 
bent of parties, records were to be entered, and one point in law (which was 
without enter- agreed on both ſides to be the cafe) would make an end of all, 
Ing the verdict. by direction of the Court and conſent of the parties a caſe was 
Doug). 3444 reed to be made and argued, without entering the verdict, and 
S according to the reſolution therein-judgrent fhould be entered. 


The caſe was, The leſſee of a manor for ninety-nine years takes 
a leaſe of the bailiwick of the ſaid manor for twenty-one years 
and, Whether the taking of this leaſe be a ſurrender or determi- 
nation of the firſt leafe of the manor? was the queſtion, 


I the leſſee of DODERIDGE, the King's Solicitor, _ for the plaintiff, that it 
4 manor for was not a ſurrender ; becauſe it is of another thing, and of ano- 
corny 3 ther nature, and may well ſtand with his leafe of the manor, and 
o for twenty it doth not enable the leſſor to meddle with the manor during the 
one years of the firſt term: but if he had taken a grant of a rent-charge, or com- 
dailiwick of the mon, or eſtovers, or any parcel of the manor, by a new grant, 
tame manor, that had been a ſurrender, as 21. Hen. 7. pl. 6. is. And if he 
| Operate as a taſce a grant of the cuſtody of parcel thereof, that, peradventure, 
| ſurrender of the might have been a ſurrender, as 3. Eliz. Dyer, 200. is; for he had 
Jeaſe of the there a new intereſt in the ſame thing: but a hailiwick may well 
manor. 5. C. ſtand with the other; for he ſhall have this diſpoſing of his own 
P 125 176. rent, and other privileges which a leſſee hath not. 
8 122 Coke, Attorney General, contra. For being agreed, that if he 
Moor, 635. 574. fake the cuſtody, it is a ſurrender, much more it is ſo when he 
"Hott, 87. 105. is made bailiff ; for a bailiff hath greater intereſt and authority to 
| * Eüz. a1. meddle than he who hath a cuftody, as appears 10. Hen. 7. pl. 21. 
49 5 And it is a rule, quando aliquis per chartam aliguid accipit, omnia fe- 
> Bac. Abr 462. 7 vidletur fine quo res ſe non potuit, as 14. Hen. 8. vp 15. 37. 
2 Ter. Rep 44 f. Hen. 6. pl. 17. If the leſſee for years take a new leaſe for a lels 
term, it is a ſurrender of the firſt: and in Micbhuelmas Term, 
05 * _ 7. Eliz. in the common pleas, in Jes Caſe (a), where a 
> ge * my 7. leſſee for ſixty years takes a new leaſe to begin ten years after, 
Rjoor, 18 5 636. it was adjudged to be a ſurrender preſently ; and in Afichael- 
2. Roll. Abr. mas Term, 44. and 45- Eliz. in the common pleas, in guare in- 
Fiera. cs Pedit againſt Thompſon, where the leſſee for years of an advowlon 
Dyer, izo. Was preſented to the advowſon by the leſſor, it was adjudged to 
5. Co. 11, be a ſurrender of his term. And it hath been adjudged, that! 
Poph.g. a copyholder in feos take a leaſe for years of the ſame land, it 1s 
Co. Lit. 338. an extinguiſhment of his copyhold 7» 2 but if he take 
a leaſe for years of the manor, that is but a ſuſpenſion of his co- 
pyhold during the term. Fitz. Nat. Br. 154. If a coroner be 


made ſheriff, it determines his office of eoroner: and a bailiff hath 


. (a) Cro. Eliz. $22.—By 29. Car. 2. nements, or hereditaments, ſhall he ſure 

C. 3. f. 3. no leaſes, eſtates, or intereſts, rendered, upleſs it be by deed or note i 

either of freebold or terms of years, or wricing, figned by the party ſurrender- 

2 any uncertain intereſt, not being copy- ing, or their agents lawfully authorized by 
hold or cuſtomary intereſt, of, in, to, or writing, or by a& ald operation of l. 
aut of any meſſuages manors, lands, to- | | 
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an intereſt in the manor, to make a leaſe at will, as 2. Edw. 4. pl. 4. Gz 

3 Hen. 4. pl. 1.— Wherefore, adjournatur (a). | againſe 
(a) This caſe came on again in Trinity Judges were unanimouſiy of opinion, that EARL I. 

Term, 8. Jac. 1. and after divers argu- the acceptance of the ſecond leaſe was not 

ments at the bar, and by the bench, the a ſurrender of the firſt, —Polt. 276. 


Kenn againſt Drake.  Carng, 


n on the g. Eliz. c. 5. Becauſe he uſed the An informaticy 
trade of A SPURRIER in London, not having been apprentice in on 5- E. c. 3. 
that trade by the ſpace of ſeven years.—After verdict exception rows be food i 
was taken, Becauſe, by the 31. Elix c. 5.1. 7. the information ought 3 1 
to have been brought before the juitices of peace where the of- fence was com- 
fence was committed, and cannot be brought here, nor in other of mitted. 
the king's courts.—And of that opinion were FEXNER, YELVER- Fot. 279. 538 
rox, and WILLIAMS; but they would advife, becauſe it was ay vn, 
f - - . 124. 
common caſe, and concerned many informations. Cro. Car. 347+ 
1. Ven. 8. 1. Com. Dig. 227. 2 Hawk, 383. Stra. 415, Cowp. 369. in point. 
See 21. Jac, 1. c. 4. and 3. Bac. Abr. 555. | 


Sir John Aſhburnham againſt Lord St. John, Cat 10. 


UDITA OUERELA, to avoid an extent upon a ſtatute . 
A made b the laintiff's father; the extent ning tn the time — 5 — 
of the heir, ſuppofing the land to be entailed, and ſo not extendible. ſtatute and dis, 
The defendant takes iſſue, that they deſcended to him in fee, and aud the conuſee 
traverſes the tail. Iſſue being joined thereupon, it was found — 
that all was fee ſimple except five hundred acres, &c. Upon this — —_— 
the plaintiff prays to be diſcharged for thoſe five hundred acres ; either by affe 
and for that the iſſue which was tendered by the plaintiff, was, or by an audits 
Whether all thoſe lands were entailed? it being found in part f*7*-. . 
againſt him, it is all one as if all had been found againſt him who n 
tendered it; and the finding of part to be entailed is not material, 1. Roll. Ab. 
nor ſhall help him: but in this caſe the extent is void, and he 35 Ab. 
may help himſelf by entry, and have an aſſiſe upon diſſeiſin.— Hob. 119. rag. 
And ALL THE CovkT held, that the iſſue ought to be found Sid. 55. 
tor the plaintiff, as he hath pleaded in every part, otherwiſe it is March. 77. 
found againſt the plaintiff in all. Wherefore it was adjudged, '-39* Abr. 194 
that the plaintiff ſhould take nothing by his writ, 


| Blunden gain Wood. "> on 
RROR of a judgment in the common pleas in debt upon an If iffue be joined 
Ea. * . 5 15 ps jane 
was 


The defendant pleaded, that he delivered it to the plaintiff as vered to the 
an eſcrow, to be his deed upon a condition to be performed, which party bimje/f as 


was not performed, and ſo not his deed. _ 3 


The plaintiff replies, that it was delivered abſolutely as his afigned for 
deed, and not as an eſcrow, nor gpon any condition. errot, after vere 


die. 
And thereupon they were at iflue; and found for the plain- Pott. 377. 679. 
tiff, and judgment Nen upon the verdict; and error thereof , Roll. Abr. 
brought and aſſigned upon the body of the record: for it was 26. 
iprauſed, that it was not any plea nor iſſue, and ſo the judgment * 36. 2, 
* Co. 137» 
Dyer, 95. Cro. Elz. 554. G Co. 43. Cry. Car. 25. 54- 78. 1. Com. Dig. 312. 


ough: as 
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Bruxvvzx on ht to have been upon the confeflion, and not upon the yer. 
geen dict, and therefore erroneous. | | 


WiLL1aMs faid, that the plea was not good, to ſay that the 
(s) Co. Lit. obligation was delivered to the party himſelf as an eſcrow (a); 


36.2 but yet being pleaded, and admitted for good, and iſſue bein 
| * joined, and Low falſe, the verdict is good enough, and the Far 


Moor, 642. ment well given. As where payment is pleaded in debt upon a 
Noy, 6. bill without acquittance, it being admitted and tried againſt him 
Hob. 246. who pleaded it, the trial is good, and judgment ſhall be thereupon. 
Stiles, 25 —And of that opinion was THE WHOLE Cour: wherefore the 
Sed vid; Moer, judgment was affirmed ; but nothing was ſpoken by THE oTns 


697. contra, JUSTICES whether the plea were good or not. 


Cask 13. Lapworth againſt Waſt. | 
Tn treſpaſs, if "PT RESPASS, for the taking of twenty loads of wheat, &o. 
the defendant in Eytherp. | | 
zuſtiſy by deviſe, 


and the plaintiff The defendant pleads to all the treſpaſs, except two loads, ct 
reply ec, guilty: and as to them he pleads, that the vill of Eythorp is within 
1 the pariſh of Wapenbury ; and that Thomas Lapworth was ſeiſed in 
viſor, and tra- fee of the reQory of Mapenbury, and deviſed it by his will in 
verſe the de. Writing to the defendant in fee, and died, and that the defendant 


— entered; and that the corn was the tythes ſevered ; and ſo juſtifies, 
1 a ; a g 
hne of deſcent, The plaintiff, prateſtando that Eythorp is not within the pariſh 


Ante. 43. of a. Verne for plea faith, that Thomas Lapworth was ſeiſed of 
Poſt. 123. 167. the rectory in fee, and thereof died ſeiſed without iſſue, which de- 
* ſcended to the plaintiff as his couſin and heir; whereupon he en- 


— ep 4 tered, &c. and traverſeth the deviſe. 


3 4139- Upon theſe pleas they were at iſſue, and a venire facias was 
Com Die. awarded to try thoſe two iſſues de vicineto parachiæ de Wapenbury, 
106. 122, The jury found the iſſue of nat guilty for the defendant, and the 
5 other iſſue for the plaintiff: and it was hereupon alledged in arreſt | 

of judgment, | | 


Finsr, That the replication was not good, becauſe he doth not 


ſhew how couſin; and although' it were but an inducement 
to the traverſe, yet it ought to be always good in ſubſtance, 4 
12. Edw. 4. is. | | 


Sed non allocatur : for it bein an action of treſpaſs Is well 
maintainable' by reaſon of the poſſeſſion, without making any title 
in it; and although the title which he makes in it, being but 
an inducement to the traverſe, is not formal, it is not material, tor 
it is not traverſable. 


To treſpsſs gr omxnDLY, It was alledged that this venire facias de vicintts 
land in A. if k g X NN e 
ine defendant parochiæ Mapenbury only. is miſawarded ; for it ought to | 
plead ror well de Eythorp as of M apenbury: for where there be two ifſugs 
gilty 10 fart, riſing from both places, the trial ought to be per vicinctum of both 
— places; and being otherwiſe, it is a miſ- trial, and not aided by any 
for tithes, as rec - ſtatute. 

tor of B. within | | | | | 

which A. hes, the venire ſhall be awarded to both A. and 5. — Ante, 8. Poſt. 95. Hob. 33. Oo. 


1 Vel. 77- 2. Term Rep 238. 241. | £74 the 
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But N1cnoLs, Scrjcant, moved, that it was good enough ; for altlio' Larworru 
the plaintiff in the declaration ſuppoſeth Eythorp to be, and doth ag nf 
not ſhew it to be within the pariſh of Mapenbury; yet the deſfen- W 
dant, by his plea, confeſſeth it to be within the ſame pariſh, and 
entitles himſelf thereto as parcel of the reQory : wherefore it ſo 
appeareth to the Court; and then the wenire facias is well 
awarded from the vicinage of the pariſh. The iſſue alſo, by the 
« not guilty” pleaded, is found for the defendant : — it 
it were not otherwiſe good, it is good enough by the verdict ; for 
it is not prejudiced thereby, 

Por AM, as to the firft reaſon. Although the defendant in one 
part of his plea confeſſeth that Eythorp is within the pariſſi of Ma- 
penbury, yet that ſhall not help this trial; for the firſt plea of not 
guilty” is diſtinct by itſelf, and the iffue is joined upon it; fo there 
is quaſian end thereof. The ſecond part of the plea is alſo diſtinct 
from the firſt, and hath not any relation thereto; and nothing 
which is therein ſhall aid the plaintiff as to the trial of the firſt, 
for they are as ſeveral plcas to ſeveral actions: but peradventure 
ſuch a confeſſion in one entire plea would have helped him ; but 
as it is, it is not good. 

FEx NE and WILLIAus were of that opinion: and although 
the deſendant is found not guilty as to this iſſue, yet that doth not 
help; for, being a mii- trial, it is as a void trial of that iſſue. And 
quoad that point, ALL THE COURT agreed: but for the firſt point 

ELVERTON doubted. 


Yet notwithſtanding, by the aſſent of THE wHoLE Cour, it 
was adjudged afterward to be a miſ-trial ; and a venzre facias de nova 
was awaided to try the ſame iſſues, 


Myn againfl Cole. | _ Cain 13. 
J>RESPASS, for entering his houſe, and taking his goods, Ton- 
CAT10X intreſ- 


The defendant pleads, as to the goods, not guilty ; as to the 
entry into the houſe, that the plaintiff 's daughter licenced him, * 
xc. and that he entered by that licence. of the plain- 
IT . LO tif 'm daugh- 
The plaintiff ſaith, * guid mon intravit per {icentiam fuam : and u. „ 4b. 
: * 5 A KEPLI- 
iſſue was joined thereupon. | ' caT10x that he 


The firſt iſſue was found for the defengant ; and the ſecond iſſue $4 not enter by 
for the plaintiff, that he did not enter by licence ; and damages 1 2 wn 
were aſſeſſed to eighty poultids, Whereupon it was moved in ar- ame; durif if 
reſt of judgment, that he ought to have traverſed the licence, and ſue be joined, it 
not the entry by the licence; for that is preghant in itfelf, and an ih *ided alter 
ill iſſue: and he ought to have traverſed the entry by itſelf, or the r 
licence by itſelf, and not both togetler | — 10 8 na — 

WiLLIAus and VETIVERTON were of that opinion. Vide 576. 
10. Edw. 4. 14. Hen. 4. pl. 32. 5 5 1. Lev. $3, 

Porn am agreed that the iſſue was ill, if it had been at the common ef 1 
law ; but being tried, it is made good by the ſtatute of 32. Hen. 8. Cie. Eig. 416, 
c. 30. which aids miſ-joining of iſſues; for an iſſue upon a negative x Com. Dig. 332, 


Pregnant is an iſſue: per quo adjournatur, Stra. 925. 
| Ld, Kay. 400. 


412. 2. Tem Rep, 166, 


G4 Draper 


8B Michaelmas Term, g. Jac. 1, In B. R. 


0 10 Draper againſt Raſtal. 
Eafter Term, 44. Eliz. Roll 


baden, DEBT for thirty-nine pounds twelve ſhillings in the debt and 
Gn” 3 detinet; for that he fold three northern cloths for fixty-fix 
_ — pounds monete Flandriæ adtunc currant in Middlebur gh, que quidem 
whether by ori. ſixty- ſix pounds monete Flandriæ tempgre emptionis, &c. amounted 
2 * bill, eee pounds twelve ſhillings manctæ Angliæ, ſolvend. 
ovgnt to de upon requeſt; and that he had not paid thg thirty- nine pou 

mand the od, twelve ſhillings ; Und actio, e. pare tag Gurfy-nine pounds 


according to the 


Erie money; The defendant pleaded non debet ; and found for the plaintiff 


_ — ® quid debet ; and damages aſſeſſed to twelve pence, and coſts to fifty. 
foreigncoin thfee ſhillings and four pende. ERS 
Amounting to | BEES, + MF 0 

the ſum laid, It was moved in arreſt of judgment, that the declaration was not 
Pot, 618. good; for he ought to have made his demand according to his 
5. C. Moor, 275. Contract, viz. ſixty- ſix pounds monetæ Flandrie attingent. to ſo much 
S. C. Yelv, 80. of Engliſh money : for otherwiſe, if he demand ſa much Engii/h 


135. meney, it doth not appear to the Court but that it may be more 
t- 3 than ſo much of Flanders money will amount to; and if he ſhould 


1. And. 113. have judgment according to his demand, the defendant might be 
+ Leon. 46. prejudiced ; for he cannot traverſe the value alledged. Alſo the 
ro. Eliz. $36. jury upon the trial ought to have enquired of the value of the 
money, ſo as the Court might know how to give certain judg- 
ment. And although in original writs ſued out of chancery, 
the courſe is to demand ſo much of Englii/h money, that is, becauſe 
they have another form in the chancery ; yet in Tuch caſes the de- 
claration ought to be ſpecial to demand ſo much of Flemi/h money 
amounting to ſo much of Engi:/h money; and the judgment ſhall 
be according to the declaration, to recover the money as he de- 
clares, vel valorem inde; Which ſhall be tried by à jury what it is 
Vide g9. Edu. 4. pl. 49- q: Hen. 6, pl. 12, and 11. Hen. 7. pl. 5. 
where debt was brought for fiye quarters frumenti ad valorem five 
marks, and the judgment was to recover frumentum, or the value. 
21. Edu. 4. pl. 38. Bk. Ent. 157. And in Bag ſhau u. Playn (a), where 
debt was brought for forty-cight pounds eight ſhillings moncte 
Flandriæ attingent. to forty ge two ſhillings Tygliſb money, 
againſt an executor, and he pleaded plenz adminiſtrauit, and being 
found againſt him, the judgment was, that the plaintiff ſhould reco- 
ver debitum predifum and on error being brought in the exchequer- 
chamber, the judgment was there reverſed, becauſe the jury did not 
enquire of the valve of the Flemiſß money; nor was there a writ 
awarded to enquire of the value: for the Court might not know 
the value ; — they would not believe the ſurmiſe of the party. 


Tux Cour, notwithſtanding theſe reaſons, gave judgment for 
the plaintiff: forthey held no difference betwiꝝtanaction bronghtby 
original writ and by a bill; but in both the plaintiff ſhall demand the 
ſum according to the Engliſh money; and if he demands it other- 


(4) Cro. Es. 536. 
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wiſe than it is in truth, the defendant may therein plead in abate- Dr arne 
ment, and ſo help himſelf ; and the verdict having found that he ag 
"wed ſo much as he demanded, there ought not to be any further | 
enquiry of the value. Wherefore it was adjudged for the plaintiff, © 


Sir Francis Knowls againſt Reckingſhaw, Cann 156 


FRROR ofa judgment in the common pleas, in an action of trover. If the babes: 
The error aſſigned was, For that the action being brought in ©7792 miſreeity 
the time of queen Elizabeth, and the parties then at iſſue, and a 3 
venire facias returned; afterward, in this king's time, an habeas cor- aided — 
pora was awarded with a tales, which recited, ** quod habeat corpora Poſt, 161. 372, 
i. zuratgr. ſummonit. in curid nuper regin. And becauſe the jurors 467. 

were never ſaid to be ſummoned in curid regin. (for the venire facias 1. Roll. ab. 199. 
was the firſt proceſs, which is not any ſummons), it was therefore Cro. Car. gg. 
for this cauſe held to be error, and the judgment reverſed, although 2, Sid. 7. 12. 
this error was in judicial proceſs ; and it is not aided by the ſtatute — — 105, 

of jeofails, 32. Hen. 8. c. 30. nor 18. Eliz. c. 14. (a); for the one E Hawk. F. C. 
proceſs ought to warrant the other, which was not done here; for gag, TY 
t cannot warrant this tal. Wherefore it was reverſed. 


12 (a) Vide 21. Jac. 1. c. 13. 17. Car. 2. c. 8. and 4. & 5. Ann, c. 26, 


Sir Michel Dormer againf Chambers. C 16. 


ENROR of a 2 in the common pleas in debt. The error In debt by an 
aſſigned, For that the plaintiff ſued as adminiſtrator, and in adminiſtrator 
thefirſtdeclaration itwas not expreſſed by whom the adminiſtration Y ang al — 
yas committed, but a blank was left therein for the name of the bg ke for us 
ordinary, and the defendant imparled, and after the impar- name of the or- 
lance the plaintiff declared de novo, as the courſe is in the common ditary in the 
pleas, and in that declaration the ſaid fault was amended, and the f <claration, 
declaration made perfect, and the defendant pleaded to iſſue ; and « fa the fone? 
it was found againſt him, and Judgment given accordingly. = geclaration * 
N ; not cure 
FexNeR and YELVERTON, Fufftices, held it to be error: for error, , 


the firſt declaration | | | is fes 
eclaratjon is the material declaration, and judgment if Poſt. 10g. 


_ thereupon. The ſecond is but of form; and the fir 
ing ill, is not aided by the ſecond : but if the firſt were good, 1. Salk. 38. 
and the ſecond. ill, it ſhould be amended, becauſe it is but the de- 8 * 4 
fault of the clerk,in not making it according to the former. — — 18. 


Wiriaus, Juſtice, held, that the ſecond declaration being good, 
the pleading is upon it, and the judgment good; and the firſt is as 
if there had not been any declaration at all. So it was adjudged in 
this court, where the et declaration was in debt upon an obli- 
gation 5. February, and the ſecond was upon an obligation dated 
15. Febrnary, and the pleading and judgment was thereupon ;' and 
bor thereof brought, that it was good, and the judgment affirmed ; 
or it was held as a declaration without an original, which, being 
alter verdiet, Was aided ; ſo here. Wherefore adjournatur. 


* 


Kemp 
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Earn 17. [op Kemp egainft Houſgoe. 


— 5 ACTION ON THE CASE. Whereas he being a juſtice of 
— * peace, &c. the defendant ſpake of him theſe words: Mas 
4 @ partial jaſ- KEMP is a baſket-juſtice, a partial juſtice; L will give him five 


« zice,” is . pounds every year for his gifts for juſtice matters. 


Ante, 65. After verdict for the plaintiff, exception was taken in arreſt of 
Poſt. 295%, judgment, that for theſe words an action lies not. 
4 Rau. Ab. 57 FENNER and Wirriaus, Juſtices, they only being in court, 


©: Car. 223. held, that for none of the words, except the words * partial juſtice,” 

4. Ce. 16. any action lies; for one may take preſents of victuals without of. 
3. eee i fence: but the words ** partial juſtice” touch him in his office, 
. Sid. 412. and is 9g, a corruption in him; and for them the action lies, 


Stra. 617. 1168. 2. Ld. Raym. 1369. 


Casr 18, Brook againſt Sir Henry Montague, 
EM RECORDER OF LONDON, 
Trinity Term, 3. Jac. 1. Roll 


A barriſter my A CTION FOR WORDS ; for that the defendant at ſuch 3 
mage aeg place in Surrey ſpake theſe words of the plaintiff: “He was 
tha the dels. ** arraigned and convicted of felony, &c.” The defendant pleads, 
matory words that the plaintiff at another time brought falſe impriſonment againſt 
were ſpoken by 7. S. one of the ſerjeants of London, who juſtified by warrant from 
_- in vm legal $ir Nicho/as Moſely, mayor of London, for arreſting him to find 
exerciſe of 12s Turetics for the good behaviour ; and they were thereupon at iſſue; 
profeſſion. and found againf the plaintiff, who brought an attaint : and the 
-Poft. 432. defendant being conſiliarius et peritus in lege, was retained to be of 
Dyer, 2853, counſel with the petty jury; and in evidence at the trial in Landen 
1. Roll. Ab. 87. ſpake thoſe words in the declaration; and ſo juſtifies. YELves- 
EO: = rox and Coke, Attorney General, were of counſel for the de- 
Hod. 428. Jendant. * 
Co. 13. 
us 230, Tux Cour reſolved, that the juſtification was good: for a 


. Com. Dig. ig. counſellor in law retained hath a privilege to enforce. any thing 


_” P. which is informed him by his client, and to give it in evidence, i 
being pertinent to the matter in queſtion, and not to examine whe- 

— 2 e ther jt be true or falſe; but it ** the peril of him who informs 
2 Bac. Ab. 492. it : for a counſellor is at his peril to give in evidence that which 
4-Bac. Ab.498, his client informs him, being pertinent to the matter in queſtion; 
CE Rag, otherwiſe action upon the caſe lies againſt him by his client, as 
io, Porn an faid. But matter not pertinent to the iſſue, or the matter 
in queſtion, he need not to deliver ; for he is to diſcern in his dil- 

cretion what he is to deliver, and what not: and although it be 
falſe, he is excuſable, being pertinent to the matter: but it he give 
in evidence any thing not material to the iſſue which is ſcandalous, 
he ought to aver it to be true, otherwiſe he is puniſhable; for it 
ſhall be intended as ſpoken maliciouſſy and without cauſe ; which 
is a good ground for an action. $0 if a counſellor object matter 
_ againſt a witneſs which is ſlanderous, if there be cauſe to * 


> < pp =” =2 


— 
— 


„ „ „ 6e ©3' e 
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his teſtimony, and it he 1ortinent to the matter in queſtion, it is Bao 
fuſtifiable what he delivers by into mation, although it be falſe. „ %% 
do here it is material evidence to prove him a perſon fit to be bound . 
to his good behaviour, and in maintenance of the firſt verdict; | 

therefore his juſtification good. x . 

Coxx cited a caſe, where Parſon Prick in a ſermon recited a In flander, the 
ſtory out of Fox's Murtyrology, that one Greemusod, being a per- defendant may 
jured perſon, and a great perſecutor had great plagues inflicted upon — — 
him, and was killed by the hand of God; whereas in truth he ne- a, a gory out of 
rer was ſo plagued, and was himſelf preſent at that ſermon; and he a hiſtory, 
thereupon brought his action upon the caſe, for calling him a per- See 3. Bac. Ab. 
jured perſon ; and the defendant pleaded not guilty, And this 493- 499- and 
matter being diſcloſed upon the evidence, WRA, Chief Ze. Onſlow's N. P. 
delivered the law to the jury, that it being delivered but as a ſtory, 2. Te Rep, 
and not with any malice or intention to ilander any, he was not 110. | 
guilty of the words maliciouſly ; and ſo was found not guilty, 

14. Hen 6. pl. 14. 29. Hen. 6. pl. 34—And PorhAu affirmed 
it to be good law, when he delivers matter after his occaſion as 
matter of ſtory, and not with any intent to ſlander any.— Where- 


fore, for theſe reaſons, it was adjudged for the defendant. 


Whitlock againſt Horton, Car 19, 
. Trinity Term, 2. Jac. 1. Roll 1996. 


FJECT MENT, Upon a ſpecial verdict, the cafe was, That I one of two 


Mary Miltan and Elizabeth II Hitloct, being jointenants for life, — 8 


Mary Milieu, by indenture betwixt her and the defendant, © cove- ers, to begin 


* nanted, granted, and agreed, with the defendant, that he ſhall fer his death, 
* and may have, hold, and enjoy, from and after the death of it will bind his 
* Elizabeth Whitlech, the moiety of all thoſe lands called Lief, <*mpanion. 

* which ſhe holdeth in jointure with the ſaid Elizabeth for ſixt Poſt, 417. 
years, if ſhe the ſaid ZZary ſhall fo long live; and doth Jemife 2. Roll. Av, 8g, 
and grant the other moiety of the ſame lands from and after the — _ 

* death of the ſaid Mary for fixty years, if ſhe the ſaid Elizabeth Carth = 

* ſhall ſo long live.” Elizabeth ſurvives Mary: and, Whether Moor, 276. 

this were a good leaſe againſt Mary tor any part? was the queſtion, 3-Com.Dig.26h, 


| 2. Vern, 323. 
After argument at the bar by Thomas RYsDEN, for the plaintiſt, 
who claimed under Mary; and by Do DEI DOE, Solicitor General, 
and WY AT, for the defendant, it was reſolved, that this leaſe was 
not good for any part. 


FissT, It was reſolved and 4 by ALL THE Cour, that if 
there be two jointenants fur life, and the one makes a leaſe for 
years to begin after his death, it is good to bind his companion; 
as it was reſolved before this time in Harby v. Balton : for as if he 
make a leaſe immediately for years, it ſhall bind his companion, 
3s 3. Eliz, Dyer, 182. js, ſo it is where he makes a leaſe to begin 


at a future day. 


SECONDLY, It was reſolved, that the words “ covenant, grant, What words 
** and agree,” that he ſhould have the land for ſo many years, are mount to a 
apt words to make a leaſe for years, and enure as a leaſe. * 
Cro. Car. 207. 486. Mocr, 861, _ Hob, 35+ Poſt, 297. 393, 3. Com. Dig. 248. Gilb, Ten, 233. 
V Term Rep, 715, | on 8 a 
; THIRDLY, 
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the return of a 
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Wiirtecx * THIRDLY, That by the firſt words, it was a good leaſe from 
n Mary of her own part; but that never happened, becaule ſhe did 
Hon ron. not {urvive Elizabeth: and it is to commence after ker death, and 
0 continue for tixty years, if Mary lives fo long; which never 
A. and B. _ happened by the act of God. And this leaſe is void as to E/;zg. 
13 Seth's part; for the had no power to let, or charge that, or to con- 
made by 4. of tract Br it: and when ſhe, by the firſt part of the indenture, 
ade moiety la. grants and agrees that the defendant fthall have the moiety of the 
An _ — land which the holds in jointure, that is her part which the hath 
9 © 4. Power to let, and therefore ſhe cannot contract for the reſidue; an 
S long live; although ſhe ſurvives, rt is not material: and the words are, w ſhe 
ang of the other let the other, that is, all which ſhe let not before; and that is 


2 Lehen void, for the, had no power to meddle with it. — Wherefore it was 


— for adjudged for the plaintiff. | 


Go years, if B.ſo long live; is bad, Poſt. 47. S. C. Moor, 776. 2. Roll. Ab. 89, Co. Lit, 186, 
3-Bac, Abr. 209. 401. . Will. 232. 8 


Cazr 20, Lancafter againſt Lowe. 


In a quare impe-FPRROR of a judgment in the common pleas in a quare impedit 


* againſt the brought by Lowe againſt Lanca/ter and the Bi/hop of Londen. 
biſhop and in- 4 | 


© <umbent, if the At the firſtday of the return of the writ of quare impedit, an eſig 


biſhop imp*rie, was caſt by the biſhop in this manuer: J. Epiſcopus L. efſigne 
1 % verfus Loe; and doth not ſhew in what plea. The other de- 
«+ abing but as fendant appeared; and afterward the hiſhop, at the day of the ad- 
4 ” Journ of the eſſoigns, appeared and pleaded, that he did not claim 
dn a verdidt for «© any thing but as ordinary.“ The other 3 to iſſue; and 
ny n ing tried, it was found againft the defendant, * that the 
ameree#* 46 church was full of the preſentment by the queen of one Boswer, 
8. Co. 48. b. «4 pendant le brief. A writ was thercupon awarded to the biſhop, 
—— to 2 the clerk of the plaintiff, and to amove Beſwel; and the 
226. | defendant and biſhop were in miſericordid. | 
A-writ of error was hereupon brought in name of the biſhop 
ol Lancaſter the incumhent. The incumbent oniy aſſigned the 
Errors. | 


* 


cat Fist, This effeign is not well entered: for it is not entered in 


Gy the b ſhop on what plea, fo that the plea is diſcontinued as againſt the biſhop ; 


gave inpedie, WHICH is not aided by the ſtatute of 32. Hen. 8. c. 30. although it 
without ſtating be a trial; for the trial is not againſt the biſhop, but only againſt 


in what pla, is the incumbent: and the plea being diſcontinued againſt the one, 


erroneous ; but ,; - . , n 
iſtheincumbent 4T s a diſcontinuance againſt both, and not aided. 


plead to iſtue, it WILLIAMS and FENNER were of that opinion, that it is ill and 
mall be amend- not amendable; for there is a diflerence when the ꝙhign is fo ill 
—— caſt at the firſt day when the writ is returnable, that it is not amend- 
Poſt. ;c2, Able; for it is not the default of the clerk; for he had no record 


3. Cem. Dig, before him, whereby he night know in what manner to enter the 


2:2. 43% Hau; and the party ougzit to take heed it He well entered: but 


cop. 407, the e/7ign cait after the appearance ot the parties, if it be miſ- 
f entered in the names of the parties, or in the action, or, &c. that 
is amendable ; for it is but matter of form, and the clerk hath a 

__ before him to direct him how it ſhould be. 2. _ 4 

4. Fdw. 4. 3. Hin. 7. fl. 37. Hen. 6. pl. 4. 33. Ed. 5: 


2 2 


— y eas wy > £2 £&. 
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But YELVERTON vheld, that it is very well amendable; for it Laxcasrzx 
appears in what action, by the appearance of the other. — And to . — 
that opinion Pon AM, Chief Juſtice, inclined > and if it were not —_- 
zmendable, yet it is aided by the ſtatute after trial againſt the 
other. 3 


A SECOND Enron aſſigned was, Becauſe a writ was awarded fo In a guare imye- 


remove Boſwel, who is not party to the ſuit, but comes in per. saint the 
Ante lite, and that without any ſcire facies ſued againſt him. — cor, — 


; TELE Fw” 0 1 find a 
PornAM, FENNER, and WILL1AMs, held it to be error, for 7 dit 


thereby judgment is given _ a ſtranger, who is not party to queen pendente 
the ſuit; and he is not to removed without anſwer : and al- liz, and her pre- 
though the incumbent being named in the writ, he and every ſentee be re- 
other who comes in pendente lite is to be removed, yet that cannot 1 
de by words in the judgment. But if upon a writ awarded to the jun is er- 
biſhop he returns that another incumbent is in, by the preſent- roneous ; for, 
ment of the defendant, or of any other, pendente brevi, a ſcire fucias the biſhop being 
mall be awarded againſt him, to anſwer why he ſhould not be re- med, no lapler 
moved ; ſo he mall not be put out without anſwer. And in a 2 
quare impedit, if the ordinary be not named, he may preſent by termined. 
bole, il he fix months incur pendente brevi ; but being named, he 1 
eannot take advantage of any lapſe, but ought to ſee that the cure co. Lit! yh. 
be ſerved, by allowance out of the profits to be taken by ſequeſtra- 6. Co. gi. 
tion: and as he is bound that he ſhall not take advantage of any Hob. 207. 326. 
hpſe, ſo the metropolitan and the king * 1 for no lapſe 22 = 
being againſt the ordinary, there cannot be any lapſe againſt 1; Ar. 192. 
them. F. N. By 38. 
Salk. 559. 


Coke cited it to be fo adjudged in one Dukes Caſe. 3: _ 138. 
Porn ax ſaid, the courſe to ſtop ſtrangers from preſenting per- CT _ 
lente brevi is, after a quare impedit is depending, to ſue a ne admitias 5 Com Dig. 422. 
to the biſhop ; and if the biſhop then admits the clerk of any other, 3. ;. Com, ay. 
hanging that ſuit, and the plaintiff recovers, he ſhall have a quare Bull. N. P. 124+ 
meumbravit, and thereby remove any who comes in, hanging the 
writ, by whatſoever title he comes in, and ſhalb force him who 
hath right to recover by une impedit : but if he ſues not ſuch a 
writ of ne admittas, if then the incumbent of a ſtranger ſhould 
come in by good title, pendente brevi, he ſhall bar him in /cire facias, «+ 
and ſhall Laie it. And here, as this caſg, is, the jury find that 
Boſwel came in by the queen's prelenta pendente brevi : and it 
ſtands indifferent by what title the queen preſented ; for if ſhe 


reſented by lapſe, ſhe hath not any title; and if ſhe preſented by 


any other title, it ought to be diſcuſſed before the incumbent be 
removed; which is the reaſon that in a quare impedit the jury ought 
to vac * of four things: Fir/t, Of the value of the chutch. 
Secondly, Whether the church were full or not. Thirdly, h- whoſe” 
reſentment. Feurthly, By what time. For if the incumbent of 
the defendant's preſentation be in by fix months, being preſented 
ore the writ brought, he ſhail not be removed, if he be not 
named in the action: but if he be preſented by tlie defendant᷑ peu- 
duus brevi, he ſhall be removed; but not if he be prefented by a 


: N 13. E!'z. c. 12. and 7, Ana, c. 28. 
| Manges 


4 
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Lv ſtranger without a ſcire facias. Vide 3. Hen. 4. pl. 31. 19. He#'6, 
Daz pl. 33. Long Quinto, 5. Edw. 4. pl. 150. Dyer, 206. 277.— Where 
fore the judgment was reverted. 


ande plinth Bur it was afterward, moved, that this error was not well z. 


tag ard ul ts 


11% 
ll! l 
'Y — f reor thete ben two plandl tihout ſummons and err 


of eons for for the intumdent Col a(igned the errors, and fued the [cre fy 
av aſſignment ad audiendan errores, And afterward he and the bio alligned 


by one is a 4/- the ſame errors; and the defendant pleaded i» nullo off erratum to 
N chem.—And for this cauſe ALL THE Court held, that this aſſign- 
cias, in wich ment of errors by one of the plaintiffs only wa? ill, and all the plea 
they have all Was Aifcontinyed, and not aided by the ſecond affignment atter. 
Joined in :he re- And ſo it was ruled in the caſe of Lord Cromwell (a) v. Ardrews, 
3 where Andrews and nincteen others brought a writ cf error of a 

a judgment in an aſſiſe againſt them, and Axdrews only affigned the 
Cro. Eliz. 65. errors, the others not being ſummoned and ſevered : and for this 
Yer. 3- cauſe it was ruled to be ill; and execution was awarded. So in 
F. N. B. zo. another caſe, Janes v. Dixon, where Janes and the Archbiſhop 
5. Bac. Ab. 217. of York ſued a writ of error of a judgment againſt them, and Janes 
2 Stra. 443. only aſſigned the errors, and therefore held to be ill: ſo here for 
2 * . this cauſe the writ of error is to be diſcontinued; and the judg- 


| 
0 


. ment was not reverſed according to the former rule; But a nec 


writ of error was afterwards brought. 
(4) Cro. Eliz, 892. 


Cavt 25 5 Loffe againſt Kelbridge. I 
Hilary Term, 2. Tac. 1. Roll 2214. 


If a man be ar- GCIRE FACTAS againſt the deſendant as bail for one Littler, in 


veſted upon pro- O an action brought in Lynn. 
ceſs out of an | 


* „The cafe was, That in debt for ſeventy pounds by the plaintiff 
5 eg againſt L:ttler, proceſs of capias iſſued againit him, directed to the 
for his appear- ſerjeant of the mace there, who returned, cepi corpus; and that 
ance. the ſaid Litiler ** ſecundum conſuetudinem ville prædictæ invenit ei 
Ante, 32. 4 fecuritatem, viz. one Hearing (who was dead} and the ſaid Ke!- 
1. Roll. Ab. 561. ridge © ad comparendum; at if he were condemned, to ſatisfy 
Co. Eli. 77. the debt, or to render himſelf to priſon. And it was ſo far pro- 
= Car. 196. ceeded in the ſaid court, that judgment was given for the deten- 
Cowp. 1. dant; and thereupon writ of error brought, and the judgment re- 
| verſed : and now becauſe Littler did not pay the debt, nor render 
himfelf to priſon, this action was brought. And it was thereupon 


demurred, and moved, 


Fast, This bail found before the ſerjeant, although it be al- 
ledged to be ſecundum conſyetudinem viliz,” is not good; for the 
bail being matter of record, cannot be found before any but the 
Judge of the court; but the bail for appearance only may be taken 
by the ſerjeant.— And of that opinion was THE WHOLE COURT; 
aud that for this cauſe the bail was not chargeable. 


* 


4 SECONDLY, 


ac ao. os ti... oo» i& 99 —— 
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SECONDLY, It was alledged, that this bail was diſcharged by Tory 
he judgment being given for the principal in the inferior court; againſt 
for the bail is, © if he be condemned in that action in the ſajd“ . 
„court, &c.“ And here he was never condemned in the ſaid Ic judgment in 


of | | CN We b the bail b altogether dl. 1 es 


| (or a defendant 


wel: inge ine Lett. Fr 10000 


mole curable, et thats only bt hm, an doth not make tht emp 11 
wil udo b collterl thereto) o' be chargrable, — ef ya alleatr : _ 1 


vr TE Cour held, when the judgment is reverſed, it 1s as ied ary 


that judgment had never been given, and as if at the firſt the prin- 3.2 
cipal bad been condemned in the inferior court; znd the bail as — 


well chargeable thereby, as if the firſt judgment had been gen for 363. 402. 636. 
the plaintiff in the inferior court. But for the firſt cauſe, it was Moor, 850. 


adjudged againſt the plaintiff, 2. Jones, 36. 
: 1. Sid. 313. Stra. 419. 526. 1262. Cowp. 71. 


* 
Sturges againſt Judkin. | | Cas 22. 


ALSE IMPRISONMENT ; ſuppoſing the impriſonment at From what 
Wheſlon. 1 juſtifies, by reaſon of a warrant upon ny 3 
2 capias out of tie common pleas, directed to the ſheriff of Suffolk, ante, 43. 36. 
made at Bury, &c. The iſſue was here, de ſon tort demeſne ; and poſt. 268. 
thereupon a venire facias was awarded de vicineto de M heſton only. co big 
After verdict for the plaintiff, it was alledged in arreſt of judgment, comp. N 
that the trial was ill; for the venue ought to have been from Bury 
and from /Yhe/ton, and not from one of them only. —THE wrHoLE 
Covar was of that opinion: wherefore venire facias de nate was 


awarded. 


Halls Caſe. . Cast 5 


FALL was indicted before the coroner of D. of murder. Ex- ue . 

"Sr 2 2 e of murder, it is 
„ Ception was taken, Bec aſc the ſtroke was laid to be /yper f- * 9 
rum par tem later is, &c. and he doth not ſhew in what part, and that the wound 
10 uncertain, —But THE Corr held it to be certain enough; for was given in the 
lets is a place known. | left part of the 
Aide. 4. Ca, 41.4. 5 Co. 131. b. Skin. 443 553 Carth, 332» 2 Hawk. P. . 259. Cowp. 622, 
2. Tera Rep. 581. , 


Quarles againft Searle. Carr 24 


RROR of a judgment given in Havering Bower. The Error Replevio in an 
aſſigned was, That in a®replevin brought there, the declaration 3 
ſuppoſeth the taking to be at Chelri ge, in a place called Collier ; ind 5 the 
and he doth not lay infra Juriſdifionem Curie. place WHERE 
. | to be within the 
The defendant pleads, that he took them in another place, % 
 ABSQUVE HOC that he took them in that place: and they were 2.Com.Dig.61 
thereupon at ifſue ; and it was found for 2 plaintiff, and judg- Cowper, 18, . 


ment according! v. 5 


. 
a * 


A writ 


| 
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luz: A vtit of error was thereof brought, Becauſe the declaration 
re was not that the place of the taking was infrd Juriſdictianem Curie, 


SEARLE. 
4 Tem Rep. FoeeTER, Smrjeant, an fue for | 
1 ER, Serſeant, an wered, That oraſmuch as Havering B 
* was in the margent, it is to be Atended to be there, unleſs — 
trary were ſhewn: 3 

WILLI Aus was of that opinion; who ſaid, that he was eſtop 
by bringing this writ of error, for he thereby affirms the juriſdic- 
tion; otherwiſe the judgment Is void, and he reed not any writ 


= df amor. | 
Os Poryam, YELVERTON, and FENNBR, 7 contra; for it being a 
private jurifdiction, ought to be eſpecially ſhewn to be within it, 
: otherwiſe the Court ſhall not intend it: but where a county is in 
ren. 767. 6:13. the margent of à declaration, and the treſpaſs or thing is alledged 
3- WI. 341 to be done at D. and he doth not ſhew in what county D. is, yet 
* Rr. dun. it is well enough, becauſe it ſhall be intended to be in the fame 
county which is in the margent ; for a general intendment ſhal} 
there ſerve, as 34. Hen. 6. But intendment ſhall not be where a 
particular vill is in the margent; to give juriſdiction to an inferior 
court to take away the juriſdiction of ſuperiot courts, without 
ſhewing it: and although 4 writ of error be bat, yet thatdoth 
not affirm the juriſdiction of the ſail court; not is any affirmance 
but that it may be ſaid to be a goid judgment; and yet the writ 

of error well lies of a void judgm̃ent. 


Porn Ant ſaid, that he had ſeen a good precedent, 6. Edu. 3 
Lord Stafford"'s Caſe, where a writ of error was brought in tlus 
court of a judgment given before commiſhoners in a plea of land: 
and one error aſſigned was, Becauſe there was not any ſummons 
awarded according to the law of the land; and another error, Be- 
cauſe a c iſſion was awardeg for the trying of a title to fand, 
and tried before them, where it ought not to be tried by the law 
of the land, but upon an original writ. And for this cauſe it was 
reverſed ; and the ſpecial cauſe of the reverſal entered upon the fe- 
cord: fo, although the judgment there was merely void, yet a writ 
of error was maintained upon it. 


| Carn 25. Adams agdinſt Gooſe: 


Benet on a E JECTMENT of a leaſe 6. September, 2. Fac. 1. ; and that he 
demie, by virtue T. vas poſſeſſed until the defendant poſtea, ſcilicet 4. September, 
of which e 2. Fac. 1. ejected him. The defendant pleaded not guilty. After 
ny verdict, it was moved in arreſt of judgment, that the declaration was 
efterwards not good; for the ejectment is alledged to be made two days be- 
. Ejedted, is good, fote the leaſe, which cannot be. | 
though thee | i 
mentbealledged, But FENNER, YELVERTON, and WII L IABts (aßſenie POPHAM): 
Scilices on 14 held the declaration to be good enough; for when the declaration 
ZE — to is, that he was poſſeſſed virtute dimiſſionts quouſque poſtea, failcet 
Poſt. 136. 154. 4 September, 2. Fac. f. he was ejected: thoſe words ** ſcilicet, 4. Sep- 
312- 44. 662. fember, 2. Jac. 1. are impoſſible and repugnant ; and the pojtea 
. Cro. Eliz. 368. Hob. 72. Yelv, 9% 1. Saund, 286. 3: Sid, 8. 2. Bulfi;2y, Run. Ejed. 9% 


Bull, N. P. 106. 1. Bl. Rep. 495, . it 
| | < 


— Q KT. 
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geit is well enough; as the caſe is 20 Hen. 6. pl. 15. where the conti- Avans 
mando of a treſpaſs is alledged to be until the day of the writ pur- 24 
chaſed, viz. ſuch a day, which was falſe recited; jit was held there, . 
that the. viz. was void and idle, becauſe the day of the writ 1.4, Ray. 528. 
purchaſed was certain enough, which appeared of record; (and $70. 
the other, being contrary thereto, was void: but they would ad- 2. Stra. 1086. 
viſe. Et adjournatur. 

NoTE, There ſeemeth to be a great difference betwixt the caſes; 
for there the ſcilicet is ſuperfluous, and, being repugnant, is merely 
void; but here the poftea without the /cilicet is void: for then there 
is not any day of ejectment ſhewn, which ought to be expreſſed 
to be before the action brought; and afterward, as I heard, it 
was adjudged accordingly for the plaintiff. In the cafe of 7% 
mond and Johor {a), where rover of goods was ſuppoſed to be 3. 
May, and the converſion was ſuppoſed poſtea, ſcilicet 1. May the 
ſame year, which was before the loſs, yet it was adjudged good : 
and this precedent of the Eje&ment was cited, and aflirmed for 


good law (5). 
(a) Poſt, 428,——(5) See the opiflion 4 the caſe of Adams v. Gooſe to be good 
of Six OxLanDo BrIDGMAN, Cho Joe 4% law,” By 16. and 17, Car. 2. 


tice, C. B. Mich. Term, 12. Car: 2. in c. 8. after verdict judgment ſhall not be 
Goodin v. Wakefield 1. Sid. 7. 8. con. ſtayed or reverſed for a miſtake of the day, 
And Ma. Jus rie Butt, Ni privs, month, or year, when the right day, month, 
p. 106, ſays, © 1 am ſtrongly inclined to or year, is once truly alledged in the de- 
« think, that in theſe days the Courts claration, a x 
« would, in ſupport of the action, hold * 


Juſtice Williams againſt Vaughan. Cas 26, 


CCIRE FACIAS againſt the defendant as bail for one Gouch, The iſſuing of 
The ſcire facias recited, That judgment was given againft Gouch 3 — 
in debt; and that he had not paid the condemnation, nor rendered cipal A. BD 

himſelf to the Mar/halſea, according to the bail. be recited in 


The defendant pleads, that the principal was dead before Cie f — 
ſcire facias brought; and thereupon the plaintiff demurred, be- 2212 
cauſe he alledgeth not when he died, nor that he died before the death muſt be 
capias awarded againſt him.— Tu wort Cour for this cauſe ſhewn. 


held the plea to be ill. . | | Polit, 98. 165. 


And although exception was taken to the writ of ſcire facias, — 2 


uſe it is not mentioned therein that the capias was awarded, Lut. 123.1287. 
yet it was held to be good enough; and the clerks ſaid, their 2. Mod. 28. 308. 
courſe is oftentimes to omit it in the ſcire facias. And THE Bc.-Abr. 212. 


Covar held, that the courſe of reciting or omitting it, 1s good 2 
enough; for it is not of neceſſity to be recited. 2. Ter. Rep. 576. 


Elizabeth Hargrave againſt Richard Rogers. cl 27. 


DEBT for ſixty pounds; for that he and John /[c:dbridge and Dedt lies on a 
William Rogers, in Michaelmas Term, 4% Eliz. in the com- recognizance of 
mon pleas, et quiltbet eorum manuceperiunt, ei guilibet eorum manucepil, pore Fey 2 
VIZ. the ſaid William Rogers in one hundred and twenty pounds. ——— 
and the 1aid Richard Rogers and 7oin veabridge in ſixty pounds ; where the se- 
that the ſaid I lem Rogers, within eight days po? monitionem ſibi ton is remaved 


the ſaid Fl; . * by habeas core 
ud Elizabeth or her attorney given, ſhould appear betore ue dail hol 


e queen's juſtices of the common pleas by himſelf or aftorney, bs todo dof 
2 an action of debt of ſixty pounds, to be ſued 2, the faid the aftion be 
Zaberh againſt the ſaid 177/liam Rogers, before cab. Hilarii next depending in” 

CRO, Jac, I fol- court. Ante, 45. 


of Michaelmas Term, 3. Jac. 1. In C. B. 


Hazezave following, and there to anſwer; and, if he were condemned, to 
e fatisfy her the ſaid debt and damages, or to tender himſelf to the 
Rocxxs. Feet; which ſum of ſixty pounds uterque manucaptorum recogne- 
vi/ſet to be levied of his lands and chattels, &c. ; and alledgeth in 
fact, that 28. November, 42. Eliz. ſhe brought a writ of deht of 
fixty pounds out of the chancery agamit William Rogers, return. 
1. Com, Dig. able in the commoni pleas au Martini following; and that 
47%, 475+ 498. ſhe gave notice thereof to the ſaid //Uliam Rogers 13. November, 
42. Eliz. and that at oc. Martini the ſaid Villiam Rogers an. 
peared, and the ſheriff returned the writ * ſerved ,” and that the at 
the ſaid day declared againſt //7liam Rogers in the ſaid action; 
taliter in eadem curid proceſſum fuit, that judgment was given there. 
upon againft Milliam Rogers, and a capias awarded againft him; and 
he did not render himſelf to the Fleet, nor pay the condemnation, 
nor ſhew that the record and bail were removed 2nto this court 
by a writ of error; unde actio accrevit. 
The defendant pleads, quod nan dedit monitienem juxta firman c: 
effectum recormtion:s. | i | 
The plaintiff faith, uad dedit mpnitionem, Wc. and thereupon 
they were at iſſue; and it was found för the plaintiff. 


It was now alledged in arreſt of judgment, that this mainprize 
or recognizance was not well taken, to have a mainprize before an 
action brought. But THE CoukT ſaid, it was the courſe to take 
ſuch recognizance, where the cauſe is removed by habeas corpus : 
and this Court cught to take cognizance of the courſe of the com- 


| mon pleas. 

In removing a SECONDLY, Becauſe it is alledged, that this record is removed 

judgment ie g A. hy a writ of error, and it is not expreſſed whether it were reverſed 

ic is not aeceſſaty or affirmed.— Sed non allocatur ; for it is but an inducement to the 

to ſay Whether 7 i ; . . THE: , 

"Rab action; et non refer! how it came hither, viz. by mittimus out of 

reverſed n * * 1 . 

the chancery (which is the uſual and beſt courſe), or otherwiſe; 


or affirmed, 
Ante, 46. for being here, it ſufficeth to ground an action thereupon. 


Cowp. 843. ; | 
Return of ca. THIRDLY, Becauſe he doth not ſhew whether the capiat was 
Sias not mate- returned or not.— Sed non allocatur; for the awardin of tlic capia: 
rial in ſei. fa, is but e gratid Carie, and not material whether it be awarded or 
Ante, 97. not. n 

1. Lev. 225. Cro. Elz. 597. a : 
Surrender. FouRTHLY, It is alledged he did not render himſelf to the 


1. Com. Dig. Flect, whereas it ought to have been to the Marſbalſea, the record 
91. being here.— Sed nen allocatur; for the rendering ought to hare 
been in the court where the judgment is. Wherefore it was ad- 
judged for the plaintiff, 
| In the Common, Pleas. 
cut af. | Shopland againſt Ryoler. 


: Vide Ante, p. 55. 
A guardian in #13 caſe was now moved again, and GAwWSGv, Chief _ 
foxccage may WARBERTON, and DANIEL, held, that the grant by the 
hold a court in guardian int ſoccage was good, and ſhould bind the heir; for he 13 


——— deminus pro tempore, and hath an intereſt in the land, and may let 
Bots and the grant ſhall bind the heir.— Ante, 55. Poſt. 205. 1. Roll, Abr. 499. 2. Roll. Abr. . 


4- Co, 23 b, Co. Lit. 58. 39. it 


bis own name and right, as 34. Edw. 2. Avowry,” 298. and 
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it for years, as Plow. 299. A guardian in ſoccage may avow in — 
. Edw. 3. 38. are. But guardian in ſoccage or by nurture cannot, dap" 
preſent to an advowſon, becauſe he cannot account for it, as — 


28. Ek. 3. pl. 89. 29. Edw. 3. pl. 5. 8. Edw. 2. Preſentment, 10. Oilb. Ten. 313. 


Dax1er, If the heir be within the age of diſcretion, the \ Sed vide 
guardian ſhall preſent to an advowſon (a). A guardian ſhall have 4 laſt. 156.” 
treſpaſs or raviſhment of ward, as Tux YEAaR-Book 15. Hen. 7. 
pl. 13. is, and N. B. 139. He may alſo have a writ of right of ?: On Dig. 
. 25 Edw. 3. pl. 52. contra; and ſhall have guard per cauſe m_—_— Dig. 
4. guard: and therefore he hath intereſt to hold court; and a 47g. 
copyholder admitted is in by the cuſtom. A bailiff cannot grant 3 Bac.Abr.4c6. 
by copy, becauſe he hath not any intereſt (5); but a guardian () 4. chanc. 
bath intereſt ex provi/ione legis, although he ſhall not forfeit it; Caf. 202. 
for then the heir ſhould loſe the account; and the guardian here 2. Peere Was. 
ſhall account for the fines which he takes: And it would be in-. 
convenient if he might not let by copy, for the heir cannot, and 
the law will not compel one to occupy it: and the court ought 
not to be kept in the name of the heir, but of the guardian; 
wherefore he ſhall grant copies, &c. And it is all one where one 
hath intereſt by act of law, and where by act of the party; and 
as 2 guardian in ſoccage may make a leaſe for years and it is good, 
and his leſſee may have an ejectment, a fortiori he may grant co- 2. Roll. Abr. 41, 
pies : but a bailiff hath not any intereſt at all, and is not dominus 


to any purpoſe. | 
Gawvy cited 8. Eliz. 251. that tenant by egit may grant co- co Lit. 58 b. 
pies, and a guardian hath intereſt in his own right, although his Ld. Raym. 98. 


0 . . — 1 131. 
executors cannot have it, becauſe it is annexed to his perſon. > 


But WALMSLEY 7 contra, becauſe dominus ought to be a perfect 123. 
jord: but ſuch a guardian is but dominus ad commodum heredis, vel 
potius ſervus ejus : and here it was not neceſſary to grant, becauſe it 
was a copy in reverſion: and he is not ſaid to be daminus who can 
neither grant nor forfeit; and he ſhall account only ge exitibys 
terre, as Fitz.“ Account, 118 is. A writ of right of ward lieth 
not for the land, but only for the body, as Nat. Br. 139. is: and 
an intereſt brings a profit; but here this doth not bring any +. Com, Dig, 
profit, therefore it is not any intereſt. A guardian differs only in 483. 
name from a bailiff, for both are accountable: and a huſband 
ſeiſed in right of his wife cannot grant copies in his own name, 
but the wite ought to join. . He who enters upon condition to 
retain until he be ſatisfied, cannot grant copies: and it is not rea- 
ſon that he ſhould grant eſtates which ſhall endure after his own 
eſtate be determined: wherefore, &c.—But notwithſtanding his 
opinion, it was afterwards adjudged that the grant was good, 


Alden againſt Blague. cu 29, 
Eafter Term, 3. Jac. 1. Roll 1033. bo 
(COVENANT. For that the leſſee covenanted for him and his“ Accord and 


aſſigns to repair and maintain the houſes in reparations from faisfadtion 


ume to time during the term; and ſhews that the leſſee aſſigned ad bo: mn 


; in bar to at ac- 
Won for breach of covenant to repair,—Poſt. 650, 6. Co. 43 b. Lut. 359+ 2. Roll. Rep, 188. 
Yely. I25, Cre, Eliz. 46. / ! 

H 2. all 


* 
—— — — ͤ ̃6Hʒ— 


— — — —— ͤ M4 — 8 q 2 > 
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Atvxs all his term to the defendant; and for default of reparations after 
I ; the aſſignment, he brought the a tion againſt the aſſignee. The 
* defendant pleads, that after the decay he made ſuch a concord, 

that the plaintiff ſhould have thirty ſhillings and ſuch goods in 
ſatisfaction of that deſtruction, &c. and ſhews it to be executed, 
Whereupon it was demurred, and moved for the plaintiff, that it 

was not any plea; for the action being grounded upon a deed, 

cannot be diſcharged unleſs by deed; as an obligation with a con- 

dition cannot be diſcharged by a contract. 


Cro. Car. $6. But ALL THE CovrT held, that the plea was good enough; 
g. Co. 58. for it is not pleaded in diſcharge of the covenant, but only for the 
x. Lut. 359. damages which are demanded by reaſon of the breach of the cove- 
2. Com. D's. nant, and the covenant remains: and this plea ſounds only in diſ. 
8 Dig. Charge of the defendant, and is not like to the caſe of an obliga- 
256. tion; for there it is a duty certain; and it 1s not any plea, although 
2. Bac. Abr. 133. it be before or after the day of payment: and in every action 
where only amends is demanded by way of damages,“ 4c:91d Exe. 
* cuted”” is a good bar in diſcharge of them. Jide 3. Hen. 6. pl. 3. 
3. Hen. 4. pl. 1. 47. Edw. 3. pl. 12. Dyer, 75. and 201. 


Davx1EL ſaid, that in waſte againſt tenant for years Accord” is 
a good plea, but not againſt tenant for life. And afterward in the 
5 caſe it was adjudged accordingly, that it was a good 


Cat: zo. | Porter exainf} Porter. 


If one joint · te. TO joint-tenants copyholders in fee; the one ſurrenders into 
nant ſurrender the hand of two tenants to the uſe of his laſt will, and makes 
his moiety, and his will of that land, and dies; the ſurrender is afterwards pre- 
die before it is ſented. Whether it ſhall bind the furvivor ? — And reſolved vn 
preſented, it is . . , 
a ſeverance cf CR IAM that it ſhould ; for being preſented, it ſhall relate to the 
the jointure. firſt time of the ſurrender. Wherefore it was adjudged accord- 
Poſt. 403- ingly. | | 

Co. Lit. 59. b. Yeiv. 144+ 1. Roll. Abr. 505. 3 Bulſt. 230. Strang2, 488. 5. Burr. 2783. 


Casx 31. N Brook againſt Rogers. 
| | Hilary Term, 2. Fac. 1. Roll 2292. 
Boughs of de. PROHIBITION. For that a parſon ſued in the ſpiritual cout 


cayed trees a. for tithes of boughs of trees above the age of twenty years; 
vove me 28% of ſurmiſing in his plea, that the trees were aridæ, cave, ct in culni- 
wr 1 nibus putridæ, and therefore prayed conſultation: and upon this 
able. plea it was demurred. | | 
Moor, 908. It was alledged for the plaintiff, that in regard the trees were 
1 once diſcharged from the payment of tithes, the bouglis nor the 
1 Roll Reg. bodies of ſuch trees ſhall never after be charged with the payment 
W. Jones, 100. Of tithes coming of them; and the ſtatute of 50. Edw. 3. c. 4 


1. Sid. 300. is but in afñrmance of the common law. 


— 2 This was agreed to by THE CourT. But they doubted of the 

1. Lev. 189, Principal caſe; for Gawdy and DANIEL conceived they were 

— go 524- _=_ now titheable, becauſe once they were not; and the body 
unb. gy. - * 1 

2. Com. ig. 95. SB privileged, ſo ſhall the — 

＋ Bac. Abr. 58, 5. 1 


We , Y ty „ paſo mes By ww ee = ee 0» fond 
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0 5 
But WARBERTON and WALMSLEY doubted thereof; becauſe Baoox F 
the trees were not for other uſes than for firing, and bare not any — 454% | 


fruit, and it was not waſte to cut them down; theretore they were 3 


uthcablc. | | 
They all held, that trees above twenty years growth, which are 
timber, although the loppings are cut every ten. or twelve ycars, 


yet they are not titucable.— At adjournatur (aj. (% The Con- 
ſultation was retuled, Sce S, C. Moor, 908. 11. Co. 49. 2. Inſt. 643. 


Whitton againſt Williams. 8 
| Eajter Term, . Jac. 1. Roll 164. 
FJECTMENT of a leaſe of the Earl of Exeter of land parcel Qu. If areleae 


of the manor of Miinbledau. Upon demurrer the cafe was, 2. by a per fon 

That a copyholder had fix ſons ; where the land was of the na- wo ee; 
ture of Berough-Englift, as well for the brother as for the fon. © 3 pt Th 
The copvholder being dead, the ſixth and youngett fon was ad- had nv right, 
mitted ; the fifth ſon went beyond ſea. The fixth fon dying with- but who was in 
out iſſue ; the fourth brother was admitted as heir, pretending Pg fon by 
that the fifth brotlier was dead without iſſue; and afterwards jur- gang 
rendered into the ſteward's hands to the uſe of another in fee : zn lum! 
and ſo three others were admitted, the one after the other. "Ihe ante, 36. 
lord afterward being informed that the fifth ſon was alive, and it 1. 
being ſo preſented, three proclamations were made for his coming 3. Co. 23. 
in to be admitted according to the cuſtom of the manor; and tor Hon. 65. 
not coming, the cuſtom was, that the land ſhould be fortcited, “. K ol. 20.623. 
The fifth ſon (being beyond fea} releaſed by deed to a copyholder: ** * pt 
the lord afterwards, for his not coming, ſcizeth it as for a for-“ © 
feiture, All which matter being diſcloſed in pleading, it was de- 
murred in law, 

ThE rinsr QUESTION was, Whether this releaſe by him who 
had right to the copyhold, made to one who came in by the lord's 


admittance, ſhall bz good to velt his eſtate in him ? 


SECONDLY, Whether this cuſtom of non-claim to be forfeited Copyhold is not 
ſhall bind him who was beyond ſea at the time of the proclama- foricited by 
non made, and at the time of the deſcent to him? For it was —_ 
agreed by TANFIELD, who argued for the defendant, that if he fea er 
had gone over ſea after the deſcent, he had been bound. —And , 7 F DT vs 
WALMSLEY, WARBERTON, and DANIEL, held, that it ſhould ©, 4.57 

| . Lit. 262. a. 
not bind him who was beyond ſea (a). 1. Leon. 100. 
4. Lor. 30. 8. Co. 100. b. 2. Com. Dig. 502. Carth. 41. Comb. 118. Gilb. Ten. 230. 

Tump, Whether the lord, by admittance of the fourth fon ge. It the lord 
3s heir (who was not heir), and acceptance of his ſurrender to the „e bound by 
uſe of another, and his admittance of the other, be bound or not? zammtance and 
No opinion was delivered by the Judges, after argument at the ne of 


bar by FoksTER for the plaintiff, and by 1 ANFIELD for the de- CORD 


fendant, Sed adjournatur. Poſt. 40g. 
(a) Ste 9. Geo. 1. c. 29. as to infants and ſeme goverts, Cro, Car. 234. 
1978 1.1cr.Rep.buos 
Turnor againſt Sir Edward Darcie, Gn 


Eafter Term, 3. Jac. 1. Roll 906. | | 

CTION FOR THESE WORDS : © He“ (meaning the faid Slarder ſpoken 

John Turnor ) * and one Allen are perjured knaves,” Upon in the third per- 

at 242/ty pleaded, and found for the plaintiff, it was moved in _— I 1 
meant the plaintiff, is ſufficiently certain. Poſt, 107. 


U 3 a- 


6 


—— 
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Tuxnox arreſt of judgment, that © he“ cannot be referred to two perſong, 
_ and are perjured knaves cannot be referred to one perſon: ſo 
elk. it cannot extend to the plaintiff. —But THE Cour heid it to be 
Hob. 258. well enough, although it be falſe Engliſh ; for the ſenſe appears: 
Cro. Car. 513. and it is not like the caſe where one faith, that J. S. and J. D. 


3 3 perjured : or if one ſaith to three, “one of you is perjured,” 
Cowp. 276, that is void, for the uncertainty: but in the principal caſe it waz 
adjudged for the plaintiff, ESE 
Carr 34. _ Milles againſt Sherfield. 


Trinity Term, 2. Jac. 1. Roll 1653, 


way wage | ch againſt an executor upon an obligatian,. The de- 
— for s. fendant pleads a ſtatute acknowledged by the teſtator of 
botenz c. un. three thouſand pounds not diſcharged, but doth not ſay that it 
leſs it is a- Was pro vero et juſto debito : tlie plaintiff thereupon demurred. And 


verred to be for ĩt was agreed by all, that if it be a ſtatute for performance of co- 


debt —/ids venants, and they are not alledged to be broken, it is no bar; 


contra ante 8. and it ſhall be intended that it is ſo, if the contrary be not thewn. 


a Et adieurnatur. 
1. Com Dig. 245. 


Cars 3... Fletcher againſt Pynfett. 


On a covenant (COVENANT : That he ſhould aſſure ſuch a copyhold to the 
— — plaintiff, if he married with his daughter ſecundum leges eccle- 
— * of mar. Hiaſticas; and alledgeth, that he 4te et legitimè eſpouſed the daugh- 
riage ſhall be ter of the defendant, &c. Iſſue was taken thereupon, and _ 
tried by jury. for the plaintiff : and exception taken, Becauſe it ought to be tri 
Poſt. 228. 405. by certificate from the biſhop, and not by a trial per pait.— Sed 
_ non allocatur ; for the marriage is only in iſſue, and not whether he 
* were law tully eſpouſed. 5 | 

2. Roll. Abr. 585. 2. Bulit. 254. Cro. Car. 35. 388. 1. Lev. 41. Yelv. 168. Poph. 164. 
Hutt. 80. 1. Sid. 36. Cowp. 127. $5. Com. Dig. 54. D. 


In an action on It was alſo held, that it was ſufficient for the plaintiff to _— 
K _— licet ſæpiùs reguiſitut, without giving notice of the marriage: for 
2 he at his peril ought to take notice thereof. SS | 


ancenced not be ſpecially alledged. 5 Dougl. 272. 684. 689. | 
Breach cf cove- Alſo that he need not to ſhew a court to be holden ; for he 
nant. Poſt.171- ought to procure a court to be holden, Wherefore it was adjudged 


roma, for th pl. 


Casz 36. Walker againſt Ballamie. 
"Faſter Term, 3. Jac. 1. Roll 930. 


If a deed be RESPASS. The caſe was, A leſſee for years, upon condition 
pleaded, andthe 1 that he ſnall not alien any part without licence in writing from 
— 1 the leſſor, obtains licence in writing to alien part: the leſſor after- 
cuted, it need Wards grants the reverſion, and the leſſec attorned, and after aliened 
not be ſhewn. part: the grantee enters: the leſſee brings treſpaſs: the gry juſ- 
Poſt. 109. 372. tifies by reaſon of this condition: the leſſee ſhews that he did it by 
398, licence in writing, but ſhewed not the writing. And it was there- 


— "A 215-2- upon demurred.—And reſolved PER CURIAM, that the plea wasgood 


3.Roll Ab. 471. 6. Co. 38. 4. Co, 126+ 3. Lev. 205. 4. Fac. Abr. 110, 11. Onſlow N. P. 238. 


enough 


„ wc ### ©<o-«e Fw . 
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enough without ſhewing it; becauſe the licence of its nature can» Waters 
not be without writing, and there did not any intereſt paſs thereby, gens 

4 2 8 3 ALLAaMIES 
but a reſtraint only ſet upon a liberty: and it is a thing executed, 
and his atlignee peradventure hath it for the fortifying his eſtate. 
And it was held, that although the alienation was after the grant 
of the reverſion by the licence of the grantor, yet it was good 


- 


enough ; and it was adjudged accordingly. | 


* 


Pyſter againſt Hemling. Caiz 37, 
Trinity Term, 3. Fac. 1. Roll 341, 9 


[JECTMENT.—Upon demurrer, RESOLVED, That if one A copyhold is 
- pleads ſeiſin of a copyholder in fee, and claims under him, he ? P CCUM 

1 : eſtate, and in 
ouglit to ſhew of whole grant, as he ought to ſhew of any other digg title 
particular eſtate, And although it was ſaid, it may be ſo ancient irs c:mmence- 
that it cannot be ſhewn who was the firſt grantee ; yet it was held ment muſt be 
ſufficient to ſhew the admittance of the laſt heir, which is in na- — which 
ture of a grant, and may be pleaded by way of grant; and that al- fte ut tere 

- - iit heir 

though the demurrer were general, yet it may be alledged to the ;, qgcicnt evi- 
Court for exception, dence, 
Ante, 52.—4. Co. 22. b. Cro. Car. 190. Cro. Eliz. 671. 2. Vent, 182. 2. Com, Dig. 530. 
1. Will, 125, 3. Will, 65. Ld. Ray. 131. 5. Com. Dig. 79, 4. Bac, Abt. 101. Douyl. 713. 


Br idge agaiuſt Cage. ' CA 38. 


AC ION on the caſe in an aſump/it., Whereas an executor A promiſe to 
ſued execution by an elegit, the defendant, ut amicus execu- ora — 
iuris, in conſideration that the ſheriff would execute the writ, and off cer, in ors, 
of ſixpence given to him by the plaintiff, being under- ſheriff of deration of 
Cambridgeſhire, promiſed to give the plaintiff fixty pounds; and al- doing that for 
ledges in fact, that he executed the writ; and thereupon brought — — 
action. them to take 
After verdict for the plaintiff, it was moved, that it was not any anz thing, is 
conſideration to maintain the action, for the ſheriff by his duty — and will 
and oath ought to execute the writ ; and therefore to have a pro- gra oug 
miſe of conſideration for executing it is nat lawful ; and it is though freely 
quaſt extortion, and therefore ill and unlawful, And although it and veluntarity 
was alledged that this ſum promiſed him is no more than what the _—_ and join 
ſtatute of 29. Eliz. c. 4. allows him to take for his fees, yet that — — 
will not help the caſe; for that ſtatufe only excuſeth him for his on a lawful 2 
taking fees, if it be no more than what the ſtatute permits; whereas conſideration. 
tie common law did not permit him to take any thing for the . Roll. Ab. 16, 


executing writs, a6. 


WARBERTON ſaid, although the ſtatute tolerates it, that it is e 2 
not puniſhable (as the _— of ten pounds per one hundred 94 136. 
pounds is tolerated) ; yet it hath been oftentimes adjudged, that Hob. 14, 


tor ſuch fees he hath not any remedy by an action. 11 
Gawpy ſaid, it is not reaſonable, that for the executing of a Salk. oh 


writ by deg (where peradventure the land is not worth forty 2. Burr. 92 
| ſhillings) e ſhould have ſixpence for every pound of the debt: 2 Bl. Rep. 204. 
_ hre the giving of ſixpence is no ſufficient conſideration, ES 
Ing joined with the other which is unlawful. — Wherefore it was On 1 
adjudr-d f. 2. Bac. Ab. 453, 

8 5 or the defendant. 4% 

7. . 744, „ ers. + Is P.C . 0 M 3 k 

bg pens nh16 wn G9. Goes 6 eminh anns 
H 4 | Kerry 


4. Caf. 78. 
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ca 39. Kerry againſt Derrick. 
Michaelmas Term, 44. & 45. Eliz, Roll 125. 


If a man let 'P RESPASS. A ſpecial verdi& was found, That a man let fe. 

land,ond deviſe, veral houſes and lands to ſeveral men, by ſeveral leaſes for 

" — years, rendering ſeveral rents, amounting in toto to ten pounds per 

« Kr. 1 be. annum, and afterwards made his will in this manner: * As con- 

« queath the ** cerning the diſpoſition of all my lands and tenements, I bequeath 
1 * 


rents there- the rents of D. to my wife for life, remainder over in tail. 


« of 2 << hs The queſtion was, Whether by this deviſe the reverſions paſſed 


take the land with the rents of thoſe lands? for it was alledged, that the rent di- 
itſelf. - vided from the reverſion is not deviſable within the ſtatute (a), 


8 45 for he had no inheritance therein. 26. Hen. 8. p!. 5. Dyer, 140. 
f. Roll. © After argument at the bar, THE Cover. reſolved, that the land 


Strange, 1020. jtſelf ſhould paſs by this deviſe : for it appears his intent was to 
B. R. H. 142. make a deviſe of all his lands and tenements, and that he intended 
3. P. Will. 322. to paſs ſuch an eſtate as ſhould have continuance for a longer time 
2. Alk. 835. than the leaſes ſhould endure : and the words are apt enough to 
2. Vern. 400. convey it, according to the common phraſe and uſual manner of 
x. Brown's Ch. ſpeaking of ſome men, who name their land by their rents. 


Rep. zd edit. 6. Fa MESH = . . 
Dove). ces. Wherefore it was adjudged accordingly. 
1. Ter. Rep. 193. (a) See 32. Hen. 8. c. 1. 34. & 35. Hen. 8. c. 5. and 12. Car. 2. c. 24. 


Cas 40. Woody's Caſe. 


If a declaration DEBT, upon the ſtatute, 37. Heu. 8.c, . (a)of uſury. The writ 
in an aon gui was, That he corruptivve lent forty pounds, '&c. againſt the 
N form of the ſtatute; and that lie fuch a day lent twenty pounds; 
bad by amiſ= &c. againſt the ſtatute, but doth dot ſay corryptive. The defen- 
priſion for ano - dant pleaded non debet; and it was found againſt him, 


— — . , It was moved, that the plaintiff ſhould not have judgment for 
be — for the any of thoſe ſums ; for it is clearly ill for the twenty pounds, for 
part which is want of the word corruptive. WON | 


_ But ALL THE Cour held, that it being good for part, he ſhall 
23. Co. 45. have judgment for that part; tor being for ſeveral ſums, it is in na- 
2“ Keb. 366. ture as two ſeveral actions: 16, although it be void for one, it is 
ee — well enough for the other, being it is 2 a miſpriſion in his writ 
1. Sid. 368. or count: but where one brings an action for two things, and 
3, Salk. 187, ſhews by his own confeſſion that for the one he had not any cauſe 
1 of action, or is to have another 1 it is otherwiſe 2 n 
4 96. BD. 20- g. 41. Edw. 3. pl. 2. 9. Hen. 6. pl. 10. 9. Hen. 7. Nl. 3. 
a rages Dre pl. Fr yer, Fg Thus, 1 RVs of land and 
378. body; although it lies not for the body, yet it is good for the 
Dougl.377.730. other. Dyer, 325. Wherefore it was adjudged for the plaintiff 
— . tor the forty pounds. A | 
It was held, that if in this caſe the defendant had demurred upon 

the declaration, it had been good for the one, and the plainti 
ſhould have had judgment for that part. So in debt againſt an 
executor upon an obligation of the teſtator's, and upon a ſimple 

contract, it is good for the obligation. CACHE on es 

4% Cee 12. Ann, ſt, 2. c. 1 

BY OY 22 1 Burrel 
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Burrel againſt Sir William Bowes. Car 47, 


DET. udon an obligation, dated the 13 February. The defen- The plea roll 
dant imparles, and afterward a ſecond declaration was made; . 

ard therein he declares upon an obligation dated the 15. February. parlance roll. 
The defendant plesded aon eſt factum, ang t.. iſſue was entered. ante, 89. 
Aftetwards the plaintiff diſcovered the variance, and prayed to Poſt? 31x. 415. 
have it amended, and to he made according to the firſt declaration. . 525. 537. 
And ſo it was by order of THE Cour, for the firſt declaration is 1. Roll, ab. 
the principal: and all the prothonotaries ſaid, there is not auy incon- 797- 


venience to the defendant thereby ; for his plea always refers to — "_ Dig. 


the firſt declaration, and is entered as to the firſt. Dougl. 174. 
8 © 3 SPS F 1, Term Rep. 
N 
The Caſe of Bradſhaw and Others. Ca 42. 


Divxns debts were aſſigned to the plaintiffs, being creditors, by The aGgpze of 
the commiſſioners upon the ſtatute of 13. Eliz. c. J. of bank- 2 bankrupt may 
rupts, and they ſued an action in their, own names for thoſe debts. — we map 
And it was ruled, that it well lies; for it is a debt transferred by que to the bank- 
parliament. ; | ; rupt in bis 
Being upon a contract, the defendant gaged his law, and was ad- —— 
mitted thereto : for although the parliament traßisferred the debt, wage his law.” 
yet it is not any debt of record; but as he might have gaged his Jud. Rel. 164, 
law againſt the bankrupt, fo he may againſt the plaintiffs. — vr 


Cro. Car, 187. 209. Jones, 223. 6. Mod. 131. Strange, 697. 1. Atkins, 91. 210. Cowp. 570. 
4+ Term Rep, £7 1. Vezey, 329. 12. Med. 3:4. Cooke's Bankr. Laws, 2. edit. 565. 
1 * * 0 * 4 5 


Eavers againſt Skinner. Cat 43. 
Mi.haelmas Term, 44. & 45. Eliz. Rell 1112, 


REPLEVIN. The caſe upon demurrer was, That Sir Edward If a copybolder 
r Champernone, being committee of a ward who had a manor be ms: et fare 
wherein were divers copyhiolders, among whom one was mutus et gn og 
furdus, granted the cuſtody ot that copyhold land to another, who cuftody — 
entered: tlie precheine amie of the copy holder entered: arid, Which vu. 22 
of them ſhould have the cuſtody, or if none ot them ? was the queſ- Ante, 38. 
tion.— And ir was RESOLVED, that the lord ſhould have the byer, 56. 
cuſtody; for otherwiſe he ſhou!d be prejudiced in his rents and Hb. 215. 
ſervices, and his grant was good. Wherefore it was adjudged for Eu 16. 


2. Lutw. 1190. 1 Com. Dig. 512. Gilbert's Ten. 30%. 
Collins azainſt Cancke. | Cart 44+ 
Trinity Term, 2. Fac. 1. Roll 438. 


[JPON a ſpecial verdict it appeared, that a huſband was ſeiſed in S. If a buf. 
right of his wife of copyhold land, and ſurrenders. The que- band can dif. 
ſtion was, Whether it be diſcontinuance ?—W A pMSLEY held it was, Spe bis 
notwithſtanding the caſe in 4. Co. 23. a. and notwithſtanding a caſe 2 3 
4 Co. 27, Cro. Car. 7, Moor, 596. 1. Leon. 95. 1. Com. Dig. 493. 3 Bl. Rep. 946, 
18 * 1 1 1 * 86 4 g 4 1 bY 7 cite : P "FF 


——u— —— 


/ 
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cor tine cited to be adjudged Hilary 1. Fac. 1. Roll 634. in the king's 
again bench, that ſuch a ſurrender by tenant in tail made not any dif. 
ekt. continuance. No judgment was given here, but they pleaded 4: 


neo, | 
Sce 32. Hen. 8. Co 28, and Moor, 596. Poph. 138. 


8 May againft Inhabitants Hundred de Morley. 
Eaſter Term, 3. Jac. 1. Roll 539. 


_— = A ETION upon the ſtatute de Minton of hne and cry. The jury 
— ths 2 £2 found, That the robbery was done poſt lucem cjuſdem diei ortum 
robbery com · et ante ſolis, ANGLICE, after day-break, and before ſun-riſing.— And 
mitted after upon this THE CovRT adviſed; and judgment was given for the 
day-break, and plaintiff, and a precedent ſhewn in — Term, 28. Eliz. Roll 155. 
8 where the robbery was done po/t occaſum ſolis et per diurnum lumen, 
Co. ANGLICE, day-/ight, and there adjudged for the plaintiff. 


Fro. Eliz. 270. 3. Com. Dig. 475. Oqllow's N. P. 377, 2. Hawk, P. C. 317. 


Hilary 


"I 


* 
—=_ 


- ws, 4 — 


a dr. cas tg ww 


Hilary Term, 
3. Jac. 1. In the King's Bench, 
Hr John Popham, Kut. Chief Fuſlice. 


Sir Chriſtopher Yelverton, Aut. | 
Sin Edward Fenner, Knt. \ f 
$;r David Williams, Xut. Juicer. 


Sir Lawrence Tanfield, Knut. 
Sir Edward Coke, Knt. Attorney General. 
Sir John Doderidge, Kut. Solicitor General. 


—— 


Memorandum. Casr 1, 
T* third day of this Term, THomas COVENTRY was Coventry d 


made and ſworn one of the Juſtices of the common pleas ; T pro- 
and the ſame day, Six LAWRENCE TA NTETD was made e. 

and ſworn Juſtice of the king's bench; both being of the Inner 

Temple. | | 


William Wiſeman @gainſt Wiſeman. Cary 2. 


ACTION FOR WORDS. Wherein he declares, That the de- An action Fes 


fe Mc t 1 : .,}; for ſaving, ©* 
ndant dixit de prefa 9 querente exiſlente fratre ſuo naturali, r=, ; Wh: 


„My brother,” prefatum querentem ixowendo, “ is perjured.” The « ju aber. 


defendant pleaded not guilty; and found . him. And it was ring that the 
moved in arreſt of judgment, that for theſe words no action lies; plaintiff was his 
for they ate uncertain, when he faith my brother, what brother he >'2bcr, and 


$5 x0 5 tha: the words 
intended: for it may be he had divers brethren, and every of them e ſpoken of 


might have his action for theſe words: and the znnuendo (THE he; a'though 
PLAINTIFF), when the words themſelves do not import a certain it is got ſhewn 


ſlander, will not help it. that oy — — 
YELVERTON, Juſtice, was of that opinion: for words action- = Hoy 
able ought to import in themſelves preciſe ſlander without ambi- Ante, 103. 
guouſneſs'; ſo that every one who hears them might intend of Fol. 154-444, 
whom they are ſpoken: for otherwiſe, if it ſnould be helped by the 635 
averment of the plaintiff, every one who is his brother might make 1. Roll. Ab. 79, 
ſuch an averment, ind have an action; which is not reaſonable, C.. Car. 1); 
Wherefore he held that the action lay not; and that although the 4 
rerdict be given for the plaintiff, yet that doth not help the de- 1. Com. Dig. 87, 
claration, if ill. e by VT Abe. 4 


WiLLtams, Fuſtice, held, that the action was well brought; — — 505. 


becauſe the plaintiff ſhews in the declaration that he ſpake thoſe 
words of the plaintiff, and the jury find him guilty ; and ſo the 
Court is aſcertained they were not ſpoken of any other. 
Taxvrikrp, Juſtice, made à difference, when the words them- 
ſelves import in themſelves apparent uncertainty, and when they 
may be aſcertained by intendment. In the firſt caſe, no averment 
will aid it ; but in the laſt caſe, by the averment and verdict it may 
be aided : and therefore, if the words had been, © oneof my brothers 
v it | 44 FE. 24%}, » al 0 : 66 


* 


- 
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Wietvan © is perjured,” there would be in them an apparent uncertainty, 


en And although one of the brothers ſhould bring the action, and aver 

WISEMAN, they were ſpoken of him, yet becauſe itappears to the Court that there 

were divers brethren, and it doth not appear to any of whom he 

ſpake, tlie action lies not, although he be found guilty by verdict. 

But here it doth not appear to the Court that there are more bro. 

thers than one, and therefore may be intended certain enough, 

and may be well known of whom he ſpake, if he hath but one 

brother: and it is expreſly averred that he ſpake of him, and found 

by the verdict that he is guilty : therefore he held it to be good 

enough. And he cited a cafe in this court wherein he himfſclt had 

been of counſel : © That murderous knave STROUGHTON lay in twait 

„to murder me, and one 7homas Stroughton brought an action 

thereupon, and ſaid they were ſpoken of him. The defendant 

pleaded not guiity; and, after verdi& for the plaintiff, it was 

moved in arreſt of judgment, that the words were uncertain, d 

therefore the action lay not; but, after divers motions, it was 
adjudged for the plaintiff : ſo here. | 


A rule was therefore given (the other ſuſtices being ben), 
that if other cauſe were not thewn by fuch a day, judgment ld 
be for the plaintiff. But it was afterward moved in tult Court, 
and reſolved by them all, that the action well lay ; aud adjucyed 
accordingly, HT 


ca 3. Shepherd againſt Allen. 


& fefendant in ERROR of a judgment in this court. The record was removed 
—— into the exchequer- chamber: and it was prayed, that the de- 
— fendant, being in execution, might be bailed.— And becaute the 
moved by writ record was removed, ſo as there was not any record here, 1T was 
of error. HELD, that he could not be bailed here: and he cannot be bailed 
Poſt. 429. 620: in the exchequer-chamber ; for they have not any authority but 
Gro, En to reverſe or affirm the judgment, and not to make execution 
ub Wherefore he was not bailable. | | 

J. Com. Dig. 4274. N 

x. Bac. Ab. 213. in notis. Stra. 781. 1186. 2. Cromp:on's Prac, 353. 1. Wilſ. 269. Impey's Inft, 
Clericalis, 412. f. Term Rep. 624. 2. Term Rep. 44- 


See 3. Jac. 1. c. C. 13, Car. 2. c. 2. 16, & 17. Car. 3. e. . 19. Geo. 3. c. 70. 


cast 4. | Y Prat againſt Dixon. 

An erroneous EEFEROR of a judgment in Norwch, The error aſſigned was, 
aint in an in- Becauſe in an action of debt the record was, ** attachiatus eff, 
where it ought to have been ſummonitus et; for that ought to 

aidc : 2. N : 1 
18. Eliz.c. 14. be as an original; and for want thereof it is error (a). 


Polit. 261. 4759 And it was moved, that in regard the defendant had appeared 
Cro. Car. 91. and pleaded to the iſſue, and verdict and judgment is given, it! 
282. not now aſſignable for error; for it is but want of an original, 
1. Sid. 423. which is holpen after verdict by the ſtatute of 18. Lux. c. 14. 


2 But Porn Au and WILLI xfs (being there only) held, that it 


Roll. Rep. 338. is not aided by the ſtatute; for that is intended of the want of ori- 
2. Bac. Ab. 223. ginal writs which are ſued out of the chancery returnable in the 


1 147, common pleas or king's bench ; and the want of ſuch an original is 
rere. 55" aged: but it extends not to proceſs, which is in nature of an 


(a) Sed vide 5. Geo, 1. c. 13. 
original 


© „% @' _ = # _ og -0 
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original writ { and therefore it hath been ruled, that tlie want of paar 
bills upon the file in the king's bench, which is in nature of an gainf 
original writ, is not aided (a]: ſo the want of a bill in the ex- Dixon. 
chequer, which is there in nature of an original writ: fo the want 3. Peere Will. 
of this ſummons, which ought to have been, is not helped. And 51, 66. 
it was ſaid, that it had been divers times fo reſolved. W heretore g. R. H. ado. 
for this cauſe the judgment was reverſed. v. Com. Dig. 319. 
| (a) See Cro, Car, 282. contra, and Hob. 130. 


Hill againſt Saundeford. 2 Cart 5, 


A. ER judgment in this court, a capias was awarded againſt the On nihi/ to the 

principal, and returned non eff inventus. Afterward a ſcire fa- — — 
cias was awarded againſt the bail, which was returned uiii, and a ſe- = rm r= 
. . . . . . . Prin- 
cond ſcire facias awarded. The bail brought in the principal, and ipal before the 


prayed that his body might be accepted in execution. return of the ſe- 


Kur, 2he clerł, ſaid, that he came too late; for (in extremity) 2 
after the capias returned non g inventus, and a ſcire —_— awarded, poſt. 169. 

he cannot bring in the body of the principal. But now of late yy 850. 
time in favour of the bail), they uſe after the firſt ſcire facias 1. Roll. Ab. 334. 
awarded, before the return, to allow him the favour to bring in the Cro. Elz. 6:8, 
principal; but after it be returned, and a ſecond awarded, it was Heb. 210. 


1.Com.Dig.q94- 
never ſeen, Barnes, 8&3. 


Bit Por hau, Chief Juſtice, ſaid, that it might be very well, Salk. 59g. 


unleſs the firſt be returned © warned,” and judgment given there- , 515+ 512. 


: . þ g » Will. 2-0, 
upon; for the /cire facias otherwiſe would be, to little purpoſe to = —_ 


bring in the principal. Wherefore the principal was received. 3. Burr. 1360. 


1876. 
4+ Burr. 2134. Impey's Inſt. Cler. 409. 2+ Term Rep, 576. 
Predyman againſt W odry. Sa @ 


TRESPASS. Upon demurrer, a queſtion was made, Whether The leaſe of a 
aleaſe of a manor, being forfeited to the queen by attainder of — dof 
treaſon, may be granted under the exchequer ſeal? forfeired to the 
PornAM, Chief Juſtice. If any manor or land, of whatſoever 799" by at- 
value, comes to the king by attainder or otherwife, the cuſtody —— * 
thereof may be granted over, under the exchequer ſeal by the au- granted * 
thority of the lord treaſurer and chancellor there, without ſpecial the exchequer 
warrant: for it is but a diſpoſing of the protits, becauſe the king cal. 
himſelf cannot manure it : and it is always revocable, /7 quis plus Felt. 43. 
dare voluerit: ſo a leaſe for years of another's land which comes 2 Noll. Ab. 182. 
to the king by attainder, is — a chattel in him, and vendible for 2 e : 
his beſt profit, and therefore is grantable under the exchequer ſeal : cro. —— 
for it is as a ſale. Wherefore the grant is good. — And to that Firzg. go. 290, 


opinion THE OTHER JUSTICES agreed. | . Dough 545. 


SECONDLY, It was held, that he who entitles himſelf to this 1f a leaſe for. 
leaſe by aſſignment under this grant, need not ſhew the original f*ited to the 
leaſe in pleading, although it were by deed ; becauſe it might have —— ps _ 
n made without deed, and for that the king comes to it in the the aſſignee of 


9 need not in pleading ſhew the original leaſe, Ante, 103. Poſt. 317. Cro, Car. 209 
* 7% 1 WA 
wy poſt, 


20 Hillary Term, 4. Iac. 1. In B. R. 


Frroruax poſt, and by intendment cannot have it. And it was ſaid, if a leaſe 
d for years be made to a corporation, who cannot take without deed, 
— they grant it over, the grantee may entitle himſelf tliereto 
x. Vent. 43. Without ſhewing the deed ; becauſe the leaſe of the thing in it: 
1. _— nature might have paſſed without deed, although the perſons 
| who took it could not take it without deed : alſo, his poſſeſſion is 

ſome privilege for his title. | | 


c 7. Lee againſt Mynne, and his Wife, Executrix of Thomas 
p Tanner. | 


On a promiſe A SSUMPSIT. Whereas Thomas Tanner was indebted to Thomas 
made to a huſ- James in twenty 122 and the ſaid Thomas * died, and 
e 


2 lis made Elizabeth his wife executrix: and whereas the ſaid Thomas 


wife as execu- Tanner was indebted to the ſaid Elizabeth James in ten ” for 


trix, and in her merchandize bought of her; and after the ſaid Thomas Tanner died, 
own right, dam and made his wife (now the wife of the defendant) his executrix, 
8 x f enot tor. and left to her afſers: and after the ſaid Eligabeth James took the 
bearance, and of plaintiff to huſband 1. June, 44. Eliz. who, 24. Tune, 44. Eli. 
order goods de- required payment from the defendant's wife of the ſaid ſums : the 
livered, the huſ- defendant's wife then and there, in conſideration he would forbear 
2 may ſus the ſaid debts until Bartholomew-tide following, and would deliver 
Ante, 979. to her ſervant, to the defendant's uſe, ſo much wares as he re- 
Poſt. 127. 205. quired, promiſed that ſhe would pay for all at the ſaid Bartho/lomere- 
207- * tide: and alledgeth in fatto that he forbore the ſaid debts, and did 
S. c. Yelv. 84. deliver ſo much Brazil wood to the defendant's ſervant George (Gill 


Cro. Eliz. 496. to the defendant's uſe, amounting to ſuch a ſum, and ſhe had not 
Cro. — 415. pai d. 


438. ; 
S Sid. 25. The defendant takes iſſue, that he did not deliver to her ſervant 
hy 2 modo et forma prout, Sc. | 
ones, 396. Iſſue being thereupon joined, it was found for the plaintiff; and, 
_ 4622 after verdict, moved in arreſt of judgment, 
117. 


1. Bac. Ab. zes, FIRST, Becauſe the ground of action to the plaintiff ariſeth prin- 
Joy. cipally from the plaintiff's wife, as exccutrix 3 her-l:utband, and 
3 207. for debt due to her dum ſola fuit; therefore ſhe ought to have been 
A Ray. 463. conjoined in the action; for otherwiſe the damages which arc 
2.Com.Dig.572. given in this action cannot be a bar of the debt: and the damages 
3. Ter. Rep. 627. are om for the deht, and to the value of the debt ; therefore it 13 
reaſon they ſhould be a bar of the debt; which cannot be as this 


caſe is. | 
YELVERTON held it to be a good cauſe of exception. 


But WILLI Aus and TANFIELD e contra: for it was but partof 
the cauſe of the conſideration; and the other part was, by reaſon 
of the delivery of the wares: alſo, the forbearance is his act only, 
and therefore the action lies for him only. And although they all 
agreed that damages recovered in an aſſumpſit may be a bar of 4 
debt, yet it is not ſo by law in this caſe, the conſideration being 
collateral. 


— ” SEcoNnDLY, For that he alledgeth forbearance of the ſuit there- 
ledged. de. by, but doth not alledge that he forbare the payment. — Sid ww 
Cowp. 67 1. allocatur 250 


'TarikDLY, 


SS a” 


w — —— - © 5 
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Tump x, That the iſſue is misjoined ; for it ought to have Negative preg- 
been, that George Gill was not her ſervant, for it is now a negative "ant. 
pregnant, —Sed non allocatur ; for it tantamounts. pep — 47" 


I 

TANFIELD, upon reading the record, took another exception, 2 by 
R:cauſe he doth not alledge that his wife was alive (a) at the time © buſband, in 
of the promiſe made, for otherwiſe he had not any debt, nor could — ation of 

- . rance of a 

the 4 thereof be any cauſe of action: and of that opi- gebt due to bis 
nion were WILLIAMS and YELVERTON.— Wherefore (cæterit ab- wife in auter 
ſentibus) it was adjudged for the defendant. | droit, it muſt be 
averred that his wife was alive when the promiſe was made.—Poſt, 146. Yelv. 84. Co. Lit. 351. b. 

(«) But by the 21, Jac. 1. c. 13. after of an averment of the party's life, ſo that he | 
verdict no judgment ſhall be ſtayed for want bo proved to be alive. 


Smith «againſt Smith. Ce f. 


ENROR of a judgment in dower in the common pleas. The Ia doweragain(t 
ertor was, That the tenant was an infant, and judgment was . 
given againſt him by default. This being the ſole error aſſigned, the pare! Mall 
the defendant in the writ of error pleads thereto, in null gi erra- not demur. 
tum ; ſo the infancy was confeſſed ; and it was now moved to be Poſt. 392. 


Co. Lit. 35- I. 
no error. 
2 Moor, 847. 


WiLLiaxts and TANFIELD, they only being in court, held, Cro. Elia. 30g. 
that it was not error; for dower is demandable againſt an infant, 33 * 567. 
and he ſhall not have his age; wherefore it is reaſon his default 9 139. 
ſhould prejudice himſelf, and not the plaintiff; for otherwiſe the ,. — * 1 
wife ſhould never recover during his minority, for he would al- 
ways make default, and dower is to be favoured. Therefore a rule 
was given, that if other cauſe were not ſhewn by ſuch a day, the 


judgment ſhould be affirmed. 


Ford againſt Hunter. > 
AET ION of debt was brought upon the ſtatute of 8. El:z, c. 2, Mifrecital of a 
for coſts in an ejectment. The plaintiff being nonſuited, and , 
ſuppoſing the ſtatute 1o be made ad parliamentum tentum anno oc= * * 
tavo Eliz, whereas the parliament began anno quinto, and by pro- Cro. Car. 232. 
rogation was held in o#tavs Eliz. fo it ought to have been ad /z/- . Lut. 140. 1403. 


nem parliamenti tent. anno 64avo Eliz.— And for this cauſe, after Plowd. 29. 


3 - - . n D . 
demurrer, it was ruled to be ill; and judgment was given againſt 32 


the plaintiff. Fortef. 372, 


t. Com. Dig. 231. 4+ Bac. Abr. 657. 2. Hawk. 351, Dougl. 94. 97- 


Talentine againſt Denton. Cars 10. 


Trinity Term, 2. Fac. 1. Roll 821. 
RESPASS for twenty cocks of barley, &c. for tithes caſt out A leaſe for thee 
from the nine parts, and taken and carricd away. Upon de- 7 =— by 
murrer, the caſe was, That the Biſhop of Carliſle was feiled in fee of the CORES 
tithes in right of his biſhoprick, and by indenture demiſed the tithes to the biſhop= 
(a) to Summers and two others for three lives, rendering the an- rick, reſerving 


tient rent; and it was averred that they were antiently let for that te antient rent, 


— gainſt the ſucceſſor by t. Eliz. c. 19. . 5.3 for tithes lying only in pendler, the [vor has no 
way Hare the rent, Poſt. 173. 2- Roll. Abr. 446. 451. Moor, 778. 5. Co. 3. Cro. Elig. $74. 
' 175+ Cs. Lit. 44. 142. Hard. 326. 2. Saund. 302. f. Ch. Caf. 33. 3. Will. 33. 3. Bac. Abr. 32. 
(=) Se2 5. Geo. 3. c. 17. & 

rent. 


— —— 
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Tarzxrius rent. Afterward the biſhop died, and the ſucceſſor made a neu 
Tait leaſe for years, &c. | 


TOR. 


The queſtion was, Whether this firſt leaſe for three lives, ren- 
dering the antient rent, was good by the ſtatute of 1. &/;z, 
c. 19. 1. 5.? p i 

 YerverTON, Williams, and TANTIELD, after argument 
at the bar, held, that this leaſe was void againft the ſucceſſor: 
for being for lives, rendering rent, there being nothing let but the 
tithes, which lie in prender, nor any place wherein a diſtreſz 
might be taken, nor any remedy for the rent if it ſhould he denied: 
for he cannot have debt, becauſe it is a freehold; nor can he have 
an aſſiſe, becauſe there is not any ſeiſin; and if there were ſeciſin 
vet the aſſiſe would fail, becauſe there is not any land to be put 
in view; and therefore by conſequence the leaſe is void. Butifit 
had been a leaſe for years, for which he might have had his re- 
medy by action of debt, it had becn otherwiſe. 


WiLLIAMS, Juflice, faid, he had known it ta be ſo adjudged 
upon this difference; fo it is of all other things which lie i pren- 
der or render, where no diſtreſs can be taken. 


Departure in NorTE. The defendant pleaded this leaſe for life by way of bar, 

— without mentioning any confirmation or rent; or averring that 

_oy the antient rent was reſerved, or that the land Was antiently uſed 
to be let. The plaintiff intitled himſelf by a leafe for years. The 
defendant, by way of rejoinder, ſhewed that the tithes were uſually 
let, and for that rent which was the antient rent. And it waz 
thereupon moved, admitting it to be a good leaſe, yet the plea was 
ill, becauſe it is a departure, and that there is not any confirma- 
tion. But becauſe they reſolved for the plaintiff upon the principal 
matter, they ſpake not to thoſe exceptions, but gave rule, that if 
other cauſe was not ſhewn, judgment thould be entered for the 
plaintiff. ' . 

PorHAM, Chief Juſtice, who was now abſent, upon a former 
motion in this cauſe, ſaid, he much doubted of the cafe; and that 
it was a common caſe for all tenants in tail, biſhops, deans and 
chapters, to make ſuch leaſes; and they had been accounted 
good, and they all were in one degree ; wherefore, he faid, he 
would well adviſe thereof: and it was afterwards adjudged for tlie 
plaintiff, | | 

The ftatuter, A WxrIToOF ERROR wasafterwards brought of this judgment, and 
El. c. 10. is a the error aſſigned in the matter in law. And becauſe the ſtatute of 
8 1. Eliz. c. 19. 1. 5. was not ſpecially pleaded, it was reſolved that the 

Court ſhould not take notice thereof, becauſe it is but a private 


ally pleaded. 
4- Co. 76. A. ſtatute. 7 


Hob. 227. 8- Co. 2. a. Moor, 253- 2. Roll. Ab. 456. 1, Leon. 306. Yelv. 106. 1. Mod, 205. 
2. Med 56. Bull. N. P. 222. | 
A leaſe for hen the ſole queſtion was, Whether it were a good leaſe by 
lives, made by the ſtatute of 32. Hen. 8. c. 28.? For if it were good within the ſta- 
a biſhop, of tute, it ſhould bind the ſucceſſor without confirmation ; otherwiſe, 
— tithes of at the common law, it ſhould not bind the ſucceſſor.— And it ws 
rick, reſolved, that it was not good, becauſe there is not any remedy for 
not bind his the rent by diſtreſs or aſſiſe; wherefore it is out of the intent of 
ſocceffor by the ſtatute : and the judgment was affirmed. 


Cro. Eliz. 8:5. Dovgl. 573. 
| | DG Agnes 


force of 32 Hen 8. c. 28. f. 1,-Poſt. 173. 1. Lev. 112, 8. Co, 34. Co. Lit. 44- Hod. 2 


* 
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Agnes Adams againſt Cheverel. Cat it, 


TRESPASS by the plaintiff, as executrix of John Adams, againſt An 3 F 
the defendant ; for that he took, chaſed, and eloigned to 2a * e, Pale 
aces unknown, two oxen which were the teſtator's tempore mos tis the goods of vis 
ſue, to the damage of the plaintiff thirty pounds, ct in retardatioue wlator tmpore 


vflamenti, and ſhews the teſtament. u nu, will- 
out all-dging 


The defendant thereupon demurred in law: and it was moved they were taken 
that this action being brought by an executor is not good, becauſe extra cafodiam 
itought to have been mentioned that the goods were taken extra cuſ- 2 | 
nam ſuam-; which is properly, where an executor brings an ac- e, * 
tion for goods of the teſtator's wh after his deceaſe; and this ation; F. N. B. 87. E. 
being brought as executor, ought to have mentioned it to be extra _— oP 
culloliam ſuam : ſo is the Reg. 49. 42. Edw. 3. pl. 26. 48. Edw. 3. Ccwp. 292. 
pl.20. 11. Hen. 4 pl. 12. in action brought by a churchwarden of ,;Tcr.Rep.q90. 
goods of the church, &c. But an executor may have an action in 
ſuch cafe of his own poſſeſſion, and as his own proper goods, 
without naming himſelf executor, and without ſhewing the teſta- 
ment; but then the declaration ought to be, that the defendant 
took ſuch goods 1p/tus * Sc.; lo the property ought to ap- 
pear to be in him. Wherefore it is not good as It is. 


WilLIAus, Juſtice, was of that opinion. But FENNER and 
TANFIELD # contra ; becauſe he hath election to bring it either of 
his own poſſeſhon, or as executor : and although in the original 
writs they uſe this courſe to ſpeak de cuſtodid ſud, that is by reaſon 
of the form in ſuch caſes uſed, and the clerks in chancery will not 
alter their courſe ; but it is not of neceſſity: and in deelarations 
here it is not neceſſary to be ſo ſtrictly purſued. Wherefore, inaſ- 
much as by the teſtator's death the poſſeſſion is caſt upon the exe- 
cutrix, it is to be intended that the goods were in cu/todia ſud ; and 
for that cauſe the declaration is good. And it was adjudged for 
tie plaintiff}, againſt the opinion of WILLIAMS, cæteris ab/entibus, 


See 4. Edw. 3. c. 7. and 25. Edw. 3. c. 5. 


Woolmer againſt Caſton. Cazx 124 


FJECTMENT of a leaſe made hy Fulmerſton of meſſuages, In ejecment, if 
three thouſand acres of land, three thouſand acres of paſture, tbe ver*i@ find 
in Darkins, by the name of the manor of Monkhall, and five cloſes fund 38 
per n:mina, | 10 ſpeclaly⸗ as 


The defendant pleaded not guilty, and the jury gave a ſpe- — — 
cial verdict, viz. as to four cloſes of paſture, containing, by aan cr. 
ellimation, two thouſand acres of paſture, that the detendant was was, it is bad. 


not guilty: as to the re/idxe, they find the matter in law. Ante, 31. 


YEeLverTox now moved, that this verdi& was imperfect in 55 mY 55 
all; for when the jury find that the deſendant was not guilty of Gro. — ny. 
our cloſes of paſture, containing by eſtimation two ould — — 
2 of paſture, it is uncertain, and doth not appear of how much Stra. 682. 10%g- 
ras) acquit him; and then when they find as to the reſidue for Doug. 183. 

e ſpecial matter, it is uncertain what that refidue is; ſo there *T=-Rev-t4r, 
cannot be any judgment given, . 


: ALL THE CourT was of that opinion, Wherefore they awarded 
venire facias de not to try that iſſue. 
CRO. JAC, I Minors 
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Car 13. Minors againſt Leeford. 


An a8on lies A TION FOR THESE WORDS : „ Thou art a thief, a 
toy Sings haſt ſtolen Mr. Si. George's tree.“ 


Thou art 2 

« thi i 3 WIS 

OS After verdict for the plaintiff, it was moved in arreſt of judg- 
tor the two ment, that the words are not actionable: for to ſay, Thou haſt 
members ſhall 4 ſtolen a tree,” an action lies not; for it is not any felony, for it 
—— as diſ- js aber dum creſcit (a). — Tx COURT was of that opinion. And 
Ante, 39. 66. then when he aith, Thou art a thief, and thou haſt ſtolen a tree,” 
Poſt. 1 54. 231. that ſhews the reaſon of his ſpeech, which is not any ſlander ; ſo 
1. Roll. Abr. 1 action lies, &c. 


5 331 TAxrIEID. In Stanley's Caſe, in the common pleas, this difs 

Car. 572. ference was agreed: Thou art a thief, for thou haſt ſtolen ſuch a 
_ Yelv.154 thing,“ the ſtealing whereof appears to be no felony, an action 
2 lies not; for tlie ſubſequent words ſhew the reaſon of his calling 
777 rig. 5 him thief: but when he ſaith, © Thou art a thief, and thou haſt 
Onſlow'sN.P.s. ** ſtolen ſuch a thing,” which in itſelf is tiot felony ; yet the action 
8. Bac. Abr. lies for calling him thief generally: and the addition, ** and Iban 
ans. 511. * haſt Holen, is another diſtinct ſentete by itſelf, and is not the 
d. Ray. 959. Teafon of the former ſpeech, nor any diminution thereof, but an 
Term Rep. in addition thereto (5) ; and ſo he conceived here. 


C. B. 248. 
FExxER and WILLIAus were of that opinion. 


But YELVERTON douhted thereof ; and (ab/ente Porn am) it ws 


adjudged for the plaintiff. 1 | 
(a) Poſt. 166. Noy, — "os (6) Poſt; 184+ 231. 4%» 


* 
* 
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Eaſter Term, 116 
4. Jac. 1. In the King's Bench, 
$7- John Popham, Kut. Chief Juſtice: 
Sir Edward Fenner, ut. * 


Sir Chriſtopher Velverton, Kut. * 
Sir David Williams, Kut. Faflicer, 


Sir Lawrence Tanfield, Kut. 


Sir Edward Coke, Knt. Attorney General. 
Sir John Doderidge, Xn. Solicitor General. 


Staynroyde againſt Locock. C t. 


SSUMP SIT; for that the defendant, in conſideration of Where ſeveral | 
A ſuch a ſum paid to him, aſſumed to aſſure ſuch copyhold cauſes of action 


land to the plaintiff in ſuch manner as one Drables ſhould 1 
adviſez and alledges in fact that Drables adviſed, that he ſhould 2d given, ifone 
make a ſurrender of that land at the next court of the manor, to of the cavfes be 
the uſe of the plaintiff and his heirs, and ſhould enter into an oblis not maintain- 
pation of forty pounds for the enjoying of that lau _ all * the Jodgs 
perſons ; and alledgeth the breach for not makin = urrender, — 3 1 
and for not becoming obliged according to the ſaid order. The 351. ** * 


defendant pleaded nen aſſumpfit, and found againſt him. 1. Roll. Ab. 424» 


It was now moved in arreſt of judgment that this brech, in not Pyer, 370- 


entering into the obligation, was ill; and then damages being . 799 


given as well for that as for the other, no judgment may be entered. Co. liz. 360. 


was given for the defendant. a 


Symſon againſt Kirton. Casn 2. 


'] RESPASS. Upon evidence, where one had made his will in The revocation 
writing, and deviſed his land to Anne Hide and her hcirs ; and of a will muſt 
afterward, being fick and lyin n his death-bed (becauſe Anne de bn ., 


* * . nd b el 
Hide did not come to viſit him). affirmed that Anne ſhould not have * => 


any part of his lands or goods; it was held by ALL THE Cour, ante, 49- 
that it was not anymevocation of the will, being but by way of diſ- Poſt. 497+ 
courſe, and not mentioning his will. But the revocation ought to Cre. EI. $1» 
be by expreſs words, that he did revoke his will, and that ſhe ſhould DPobgl. 34- 


not have his lands given to her by his will, or ſuch like words ; Ac 


which might ſhew his intent to e an expreſs revocation thereof. 4 49 · 


By 29. Car. 2, c, 3, f. 6. go devif* in or obliterating the ame, by theteſtator him. Doug. 3. 35. 
wnting of lands, tenements, or heredita - ſelf, or in his preſence, and by his direc- 
ments, nor any clauſe thereof, ſhall be re» tions and conſent, but ſhall continue in 
2 otherwiſe than by ſame will or co- force, &. Shower, 89. 3. Mod. 259, 
icil in writing, or other writing-declaring 1. Com, Dig. 13. 
the lame, or by burning, cancelling, tearing, 


I's | Gregory 
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CASE 3» | Gregory againſt Wikes. 
penis A SSUMPSIT. - Whereas the defendant was indebted to tlie 
33 ee plaintiff in liſteen pounds, that the defendant promi ſed to pay 
the payment of it by twenty-five ſhillings the quarter, and to enter into bond 
money by in- upon requeſt for the payment of thoſe ſums ; andalledgeth requeſt 
| Rtalment, a re. to enter into bond of thirty pounds for the payment of tnoſe ſums; 


queſt and refuſal ; RE £ - g b 
Ge Ss wich requeſt was made after the end of the quarter after the promiſe. 


in double the Afker verdict for the plaintiff, it was moved in arreſt of jud ment. 
m will ſup- that this requeſt to enter into bond of thirty pounds, and refuial 
portana/«mp/*. thereof, was not any breach; for there is not any promiſe to enter 


Fort. 6 . FY 1 | 
t. Roll 2 I into bond in any ſum certain. 
3 6 9+ * 5 ; 4 4 # - . 

Yelv. 44. 42 Sed nom allecatur for the aſſumpſit being to enter into bond, no 


Winch. 26. ſum being mentioned, it is ittended a bond of the double fun, 
. 3 which is the uſual courſe betwixt parties, and after the common 
wp 120-42 intendment : wheretgre it is good enough. 


On a promifeto SECONDLY, Becauſe the requeſt is after a quarter paſt, which i, 
enter into a bond hot ſufficient, being after the day of payment; for if there thou 
on. — > be a hond for the payment at a day paſt, it ſhould be a forfeiture pre- 
Fallen the Tently.— V herefore for this cauſe it was adjudged for tue deten cant, 
requeſt muſt be made before the firlt inſtatmenc, 
Care 4. | Green again] Auſten. 

Theafter-m:055 PROHIBITION, to ſtay a ſuit for tithes, It was ſurmiſed to 
— = — I bea cuſtom within the pariſh, that the pariſhioner ſhould cus 
making te lis graſs and make it into cocks, and ſet out the tenth cock for the 
©: the-hay of the parſon, which was a diſcharge of the firſt and ſecond veſture : and 
„i ve"ure. the ſuit being for tithes of the after-mowth by the vicar, this pre- 
Ante, R. ſcription being alledged againſt him, he demurred thereupon.— 


rg * And it was adjudged a good preſcription and bar againſt him. 
Moor, 530. _ Cro. Car. 340. Cio, Elz. 660. Heb. 250, 12. Mod. 498. Buad. 10. 31 


La. Ray. 242. 2. Pere Wins, 522, 523. 2+ Eq, Cal, abr. 735, 


Cars 5. | | Blunt and Farly againſt Snedſton. 
| Michaelmas Term, 2 Jac. 1. Rell 353. 


If a juror be re- ERROR of a judgment in the common pleas, in ejetment : 
I 15 where one of the defendants pleaded not guilty ; and verdict 
tringas of the for thie 2 againſt both, and judgment according. | he 
chan name erfor aſhgned was, Becauſe in the venire facias CONSTANTINUS 
of ConsTan- CALLARD was feturned, and fo named in the di/tringes; but in 
- = ++ wording the panel annexed thereto by the ſheriff CoxnsranTiys Cal» 
pand, Con. LARD was returned and ſworn, and ſo was returned by that name 
aN vs, the upon the Corſe of the poffea, This Error being aſſigned ore tons, 
{ judgment is er--the record of the venire fucias and diſtringas being removed belote. 
Foneous. it was held to be manifeſt error; for they are diſtinct names of 
Pol. 398. 457. baptiſm, and there carinot*be any amendment as this caſe is. 
Fe rt. Wherefote they were of opinion to reverſe it; but gave day to 
3 5 adviſe from Hilary Term until this Ferm. 

Ez. Cro. El z. 37. 2:2. Hcb.64. 5. Com. Dig. 301. 3+ Bac. Abr. 276. Cowp. 425» 


194. 665. 


Douzl. 


The 


1 — __ Kh— 


+ wad Ao .D. . u — n SG _____—« a— am a « 
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TH DIFENDANT in the writ of error, in the mean time, obtained 1fjudgment he 
a releaſe of all errors from one of the plaintiffs in the writ of error; en n 47. 

* - 3 "wits" p ment againſt ſee 
and the firſt day of this Term pleaded it in bar, as a plea puis dar- ,...\\croneams, 
fuigne COM13,UAMCC. hereupon a demurrer Was entered in the name and one of thera 
of both the plaintiffs in the writ of error; for, in uulls ft erratum obtain a releaſe 
being plcaie4 before, there could not now be any ſummons and ſe- Pending a wr 
veruncc. And it was now argued, Whether this releaſe of one of 3 
the plaintiſis in the writ of cr rot ſhail bar both, or none of them ? — he 
for it was moved, that in regard the action was in the ꝓerſonalty, A 


the relcaſe of the one ſhould bar the other. 0 © puis darrein 


. * 
** continuance,” 


But ALL THE Cour, after argument at the bar, reſolved, that To. 43. e016. 
it ſhould bar but him only who releaſed it; for the plea being by 6. Co. 25. 
way of action, to diſcharge themſelves of damages which were re- Hob. 304. 
covered againſt them, and to be reſtored to the poſſeſſion which 3 


. 4 * . „ 3. Mod. 109 136. 
was loft by the firſt judgment; and they being joined in the firſt 3. Bac. Ab. 41. 


action by the act of the plaintiff, and not by their own voluntary Dovgl. 709. 
act; it is not realon that the act of one ſhould charge or preju- 3. Ter. Rep. 553. 
dice the other; for then by ſuch practice any one might be 

charged, and ſhould not have any remedy to diſcharge himſelf: 

but if they had been plaintiſts in the record by their own act, as in 

debt upon an obligation, und had been barred in judgment, in 

error upon that judgment, the releale of one ſhould bar the 

other; for as the one might have releaſed the obligation, or dil- 

charged the principal action which 1:92uid bar his companion, 

wherein they are joint plaintiffs by their voluntary act, fo the re- 

leaſe of the writ of error by the one ſhall bar the other; but it 

tall not do fo in the principal caſe, for the reaſon before alledged. 
Wherefore it was adjudged, that the judgment ſhould be re— 

verſed as to him who did notrelealc, and that be thould be reſtored 

to all what he loſt; and as to the other who releaſed, / that he 

Ihould be barred in his writ of error. 


Nork. This manner of judgment was entered by ſpecial di- dee che entry.in 
reftion of the Court. Vide 2. Hen. 4. pl. 16. 11. Edw, 4. pl. 8. horn Ker 
een ak” g 3 divivus, p. 134. 

11. Rich. 2. * Condemnation,” 16. and a judgment in Eaſter Term, | © B. Pest 


39- Elix. Ro. 359. in the cafe of Razin v. Ruddoch, MS. 


Ofley again/! Paradine. Car 6, 
Trinity Term, 3. Jac. 1. Roll 481, 


EBT, upon a leafe for twenty-one years by John Paradine, A declaration ia 
31. January, 20. Elia. from the Chriſtmas before, rendering debt tor rent on 
byenty pounds a year at the four uſual Feaſts. of the Aunuuciation, eee 
Maſummer, Michaelmas, and Chriſimas, or at the end of one gf is -_ ſeiſed 
month 2iter every cf the ſaid Feaſts; who conveyed the reverſion of the reverſion, 
common recovery to Hugh Ofley; who died ſciſed, and this re- when it appears 
verſton deicended to the plaintiff, who is yet ſeiſed of the reverſion tan at the time 
et the day of the bill purchaſed, which was 1. February, 2. Jac. 1.; mo pr as 
SIE g » , -+ + leaſe was deter- 
and the deſchdant being - poſſeſſed of the term by virtue of n.ined, is not 
erroneous, if he 
was ſeiſed when the cauſe of aQion accrued. Poſt. 377. 550, 


13 the 
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orte the ſaid demiſe, there was ninety pounds due for four years and an 
n half ending at Michae/mas, 2. Fac. and for a month after the Feaſt, 
M— yet is behind; unde attio accrevit, &c. 35 
Yelv. 24. The defendant pleads to ifſue ; and it was found againſt him, 
— 2. and judgment given for the plaintiff; whereupon he brought a 
Cre. Füs. 262, writ of error. | | 5 
169. Tux Fiss T ERROR was, For that he declares on a leaſe for 
5. 2 bis. twenty- one years made 31. January, 26. Eliz. beginning at the 
— 62.668, Chriſtmas before: and ſuppoſeth, that he is ſeiſed of the reverſion 


the day of the bill, viz. 1. February, 2. Tac. 1. which is falſe and 
repugnant in itſelf ; for the term — his own ſhewing the 
el 


Chriſtmas before: then he cannot be of the reverſion, nor 
the other poſſeſſed of the term, the day of the bill; ſo it is falſe 
and ill in itſelf. 5 DRE . 

Sed non allocatur: for although he cannot be ſeiſed of the rever- 
fion at the day of the bill, yet he is ſeiſed at the time when the 
rent was incurred, which is the cauſe of the action; and the other 
is but ſurpluſage: wherefore it is well enough. | IE 


Tn debt for rent, SECONDLY, For that he pleads a recovery (which is his title) 
if the plaintiff inſufficiently, not ſhewing in what action.— Sed non allocatur : for 
encitles himſcif aghough the recovery be imperfeR, yet the defendant, being a 
4s 44 pug ſtranger, cannot take advantage of any inſufficiency therein, 
. Whercfare the judgment was affirmed. . 2 | 


in what afic; it was {uffered, Dougl. 666. 


Cans, Y Crane and Hill againſt Hummerſtone. 


O1 an, action for ERROR of @ judgment in the common pleas, The error aſ- 
a joint treſpaſs ſigned was, For that in treſpaſs of battery and wounding 
the jury cannot againſt two, the one pleads to all, except the wounding, that it was 
; "Ev" RHY in his own defence ; and to the wounding, not guilty : the other 
though the de- Juſtifies all in his own defence: and in iſſue upon thoſe pleas, the 
ſendants plead jury found the firſt guilty of the wounding, and the other iſſue 
feveral pleas, againſt him alſo, and aſſeſs damages twenty pounds; and found 
ch way 352+ 345 the iſſue alſo againſt the other defendant, and damages one hundred 
had pounds ; and gave entire coſts againſt both: and judgment given 
21. Co. 7. accordingly of the ſeveral damages againſt them, and entire coſts 


1 againſt both. A writ of error was thereupon brought. 


Co. Car, 55 The error aſſigned was, Becauſe there ought to have been but 


—4 Eliz __ one judgment for the damages ; and he ought to have made his 
* election againſt whom he would have taken his judgment. 


3. Mod. 12. Tux whoLE Couxr was of that opinion, that this action is 
* 35", for one joint treſpaſs; therefore one joint damage ought to have 
See 3 been given by the jury againſt both: and although the defendants 
Goodchils, had ſevered themſelves in plea, yet when they are found both guilty 
5- Burr. 2792- of one and the ſame battery, one judgment only ought to have 


7771. been, given, Wherefore for this cauſe, it was reverſcd. 


Scarro 


* 4 — 
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Scarro againſt Saprany, Eaze 3, 
In the Exchequer Chamber, 


FARO, in the exchequer chamber, of a judgment given in In entering the 
the king's bench, where in COVENANT the parties were at *pp=arance of 
iſſue ; and found for the plaintiff, and judgment accordingly. COM IDES 
The error was aſſigned ore tenus (for it was not aſſigned of record), words 4 ad ve- 
That the jurors appeared, ** qu electi, triati, et jurati, diem ſuper 5 2 
6 wt ſuum quid, c.“ and found the iſſue for the plaintiff; —— * 
whereas the entry ought to have been, qui ad veritatem de infra judgment ſhall 
« contentis dicend. electi, trial, et jurati, dicunt, &c,” and the words be reverſed,” ' 
« ad veritatem de infra contentis dicend. are omitted; and it doth Peſt. 207. 
not appear that they were ſworn ad inguirendum of the point in ver. 19. 
the iſſue; and therefore it is bad, as in 2. Rich. 3. where ** elecli, — 


6 triati, were omitted, and held to be ill. "> 


But it was moved, that jt was but matter of form; for when Ses. Cem Dig. 
the jury find the point in iſſue, it appears that they were ſworn 221. | 
ad inquirendum of the point in iſſue; and if it were material, yet 
it is amendable by the ſtatute of 8. Hen. 6. c. 12. becauſe it is but 
the default of the clerk in not entering thereof. 


FLEMING, Chief Baron, was of that opinion; but all the other 
Jusrieks AND BARONS againſt it, that it was material, and not 
amendable : wherefore for this cauſe jt was reverſed, 


{ * WY Trinity 


Trinity Term, 
4. Jac. 1. In the King's Bench, 
S. John Popham, Kut. Chief Juſtice. 
S:r Fdward Fenner, Kut. 
S:r Chriſtopher Yelverton, Kut. 
Sir David Williams, Kut. 
Sir Lawrence Tanfield, Kut. 


Sir Edward Coke, Kt. Attorney General. 

Sin John Doderidge, Knt. $ol.c:tor General. 
Style againſt Heath. | 
1 . CTION FOR THESE WORDS: „ You did moſt per- 


Juſtices. 


Caig . 
9 « ” 


tz 

— e jurcdly preſent me at ſuch a viſitation before ſuch an 

Foſt. 158. ordinary.“ After verdict, upon not guilty pleated, n 

WC on. was moved in arrcit of judgment, that an action lay not for theſe 

1. Se. 2259 Words.—And THE WHOLE Cogr was of that opinion: becauſe 

1. Con. Eig. xp. it doth not appear that he was ſworn, nor what he ſwore, fo as ſie 
miglit commit perjury; nor that it was in any judicial procceding. 
W hęrefore it was adjudged for the deſendant. 


Catz 2. Price's Caſe. 
An irdictmeat PRICE was indicted upon the ſtatute of 5. Elz. c. 9. of per- 
ds not hong. jurv. becauſe he was produced as a witneſs for the king, upon 


Eire c. o. aganit trial in an information, and ſworn, &c.; ſhewing the oath, and 


„ne the falſity therein. 
the crown, for 


pri- en an Exception was taken, That a witneſs who, being produced, de- 
ex Hie 1nfor- poſed for the King, cannot bg puniſhed by way of indicment, 
eee BY which is the {uit of the king merely; for he cannot punith his 


exchequer, : a . > > 4 #2 
1 own witneis who ſwears for him: and it was ſaid to be fo retolved 


4 Ind. 264. in tlie ſtar- chamber, that a bill there lies not againſt him up 
5. Co. o. that ſtatute. | 
Noy, 128. And THE wnoLF Cour were of opinion, that ſuch a wit- 


Cro, Elz. 148. . a 1 Wt 
1 neſs is not punithable by way of indictment: whereupon lie was 


2. Burr, 1189. diſcharged. 
__ Ab. 297. 3+ Dc. ACT. 317. See 1. H. Wk. P. C. 319. 329. obſervations on this c.fc. 


| Stork againſt Fox. 
| | Mic acluas Term, 2 Jac. 1. Roll 431. 
A fre of _— FO CTMEN Upon a ſycclal ve dict it appeared, That there 
na ferye paves * being two vills, vis. Walon and Street, in the pariſh of Strat, 
1an4- meli h2 . us *. j * 1 - ' 
its in the pa. © ſine wes levied of ſuch lands 14 Cette and, Whether the lands 
nh, but not in FF altin paſſed by that fine? was ele queſtion, the action being 
2 ronverſo, tor them only. Aud adjudged that they ſhould not pals; for 
Post. 263. Strec: being a diſtinct vill by itſelf, and Tan being a diſtinc 
Ul — pot 2 " . 5 . 
Roll. Abr. c4. vill by iticlf, and ſo found by verdict, although Street the parifi 
10. C2r, ! . 1 - K % 4 © . = * 5 
an 2%. comprehends both, yet, in the ſine, the lands in ///a/ton ſhail not 
J. Sid. 10. 1. bicd. 25. 2. Mo 4% 1. Vent. 176, 4. Com, Dig. 322, Cruif; on Fincs, 125. 


Cas 3. 


* 


ee 


— 


34. Heu. g. c. 8. is repealed by the ſtatute of 1. Mary, c. . quaad the 
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be faid to be comprized, unleſs Halton had been an hamlet of Srozx 
gert; and that the fine had been levicd of lands in the pariſh of againſt 
Street ; then all had well paſſed. Wherefore it was adjudged ac- _ 


cordingly. 
Dr. Laughton againſt Gardener, Cat 4. 


EBT upon the ſtatute 14. Hey. 8. c. 5. by the plaintiff, as In debt on 14. 
preſident of the college of phyſicians in In, and of the fla. 8. c. 5. for 
corporation of l there; for that the detcudant uſed the — phy 
art of phyſic in London, without licence from the college there, — EE 
ꝛgainſt the ſtatute, and their charter: for which he demanded five tary to charter, 


pounds for every month, being the penalty given by the ſtatute. if the defendant 
The defendant pleaded the ſtatute of 34. Hen. 8. c. 8. which e N 3 


enables every one to practiſe phyſic or ſurgery, being ſkilful enables every 


therein, notwithſtanding any act to the contrary. kkiiſul perſon to 
1 1 1 2 ctiſ , - 
The plaintiff replies, and ſhews the ſtatute 1. Mary, c. . which 7— 3 


confirms their charter, and“ every article thereof to ſtand in any act to the 


force, any act, ſtatute, law, or cuſtom to the contrary notwith- contrary, it is 
« ſtanding.” © no d*parture to 
c ' 0 reply that the 
The defendant hereupon demurred: Fist, Becauſe this gene- 1. Mary, c. 9. 
ral clauſe in this law doth not reſtrain the ſtatute of 34: Hen. 8. contirms the 
c. 8. SECONDLY, That this pleading is a departure; for it ought 2 and the 


Yo i c 4+ en. 8. c. 5, 
to have been ſhewn before. notwithſtand- 


ST+PHENS argued for the plaintiff: FRS, That the act of ing any act to 
the contrary.— 


college of phyſicians in London (a), as fully as if it had been by 8 


expreſs words recited and repealed : for when it confirms the char- peated by x. 
ter of 14. Hen. 8. and appoints that it and every part thereof ſhall May, c. g. 
band and be available, the ſtatute of 34. Hen. 8. c. 8. cannot co. Lit. 404. 
ſtand with it, quia leges poſteriores leges priores contrarias abrogant, Plowd. 105. 
4. Ediv. 4. Porter's Caſe, 1. Co. 25. b.—SECONDLY, That it is Yelv. 13. 
not any departure; becauſe there is not any new matter, but mat- . Her. 81. 

a BY 1 . . . 5. Com. Dig. 
ter pfezded in reviving of the former, or fortification thereof: . 
and a record was ſhewn, in Michael/mas Term, 10. and 11. Eliz. Ld.Raym. 3 53+ 
Bomelin's Caſe, where the record was in the ſame manner as this Cro. Car. 257, 
record is; and there the plaintiff had judgment. And there being 


none on the detendant's part to argue, 
Tux CourT, upon hearing of the record, gave rule, that 


judgment ſhould be entered for the plaintiff, unleſs, &c. (6) (5) And judg- 


ment was entered accordingly, Vide Poſt. 159. 
(a) See Joncs, 261, Lit. Rep. 169. 212. 351. and Cro. Car. 257. contra. 


Reignold Nicholas agaiaſ Sir John Chamberlain. hs 


PRESPAES. It was held by ALL THe Cour upon demurrer, 1g 4 mg ere 
That if one erect a houſe, and build a conduit thereto in , houſe. ana 
another part of his land, and conyey water by pipes to the houſe, build a conduit 
and afterward ſell the houſe with the appurtenances, excepting thereto in ano- 
the land, or ſell the land to another, reſerving to himſelf the tber part of the 
houſe, the conduit and pipes paſs with the houſe; becauſe it is nt gen begbe 
a front of the houſe . P 2 a ' : . 
"Lad. cum pertiventiis, Moor, 644, 632. 1. Sid. 190,211. 1. Lev. 131. Cro, Car. 57. 
J. vaund, 322, 3. Com, Dig. 442. 2. Term Rep. 5co. 
neceſſary, 
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Nic vot as 8 et quaſi appendant thereto ; and he ſhall have liberty hy 
* | a law to dig in the land for amending the pipes, or making them 
nagar, new, as the caſe may require. So it is, if a leſſee for years of a houſe 
> and land erect a conduit upon the land, and, after the term de. 
termines, the leſſor occupies them together for a time, and after- 
wards ſells the houſe with the appurtenances to one, and the land 
to another, the vendee ſhall have the conduit and the pipes, and 

liberty to amend them. 


But by Porn am, Chief Faflice, if the leſſee erect ſuch a con. 
duit, and afterward the leflor, during the leaſe, fell the houſe to 
one, and the land wherein the conduit is to another, and after ths 
leaſe determines ; he who hath the land wherein the conduit is, 
may diſturb the other in the uſing thereof, and may break it; be- 
cauſe it was not erected by one who had a permanent eſtate or in- 
heritance, nor made one 1 the occupation and uſage of them to- 
gether by him who had the inheritance. So it is, if a diſſeiſor of 
an houſe and land ere& ſuch a conduit, and the diſſeſee re-enter, 
not taking conuſance of any ſuch erection, nor uſing it, but pre- 
ſently after his re-entry ſells the houſe to one, and the land to 
another ; he who hath the land, is not compellable to ſuffer the 


other to enjoy the conduit.—But in the principal caſe, by reaſon 


of the miſpleading therein, there waz not any judgment given. 


ca 6. Radford againſt Harbyn. 
an, in FE RESPASS, for taking and carrying away a hundred load of 


law. The defendant juſtifies, for that J. S. was poſſeſſed of them ut 
Poſt. 229. -die bonis propriis; and the plaintiff, claiming — by colour of 2 
deed of gift of them afterward made, took them, and the defendant 

retook them. 3 TY 
It was thereupon demurred: Becauſe the colour given to the 
plaintiff is a good title for the plaintiff, and confeſſeth the intereſt 
. | in him ; for colour ought to be ſuch a thing which is good colour 
Poſt 310. of title, and yet is not any title; as a deed of a leaſe for life, be- 


00. Co. 91. b. cauſe it hath not the ceremony, viz. livery. So grant of a te. 


verſion without attornment is not good; but a deed of goods and 

4-Bac. Abr. 104. Chatte!s without other act or ceremony is good. So of colour by 

5-Bac.Abr.208. a leaſe for years or by letters patents, it is not good; becauſe they 

; make a good title in the plaintiff.—And of that opinion was ALL 
THE Cour. | 


. Dent again/? Oliver. | 
Ante, Michaelmas Term, 2. Jac. 1. 


e v7..0f TRESPASS, Quare vi et armis apud manerium ſuum de HALLING- 


arms lies tor 0 : | e by 9 
e TON erexit quoddam vclabrum, Anglice A TOLL-BOOTH, ; 


the profits of a inis cepit tolnetum, et adtunc et ibidem inſultum fecit ſuper J. ©. ſerdi⸗ 


fair by erecting enter ſuum, and diſturbed him in gathering toll ad feriam ipfius THE 
a toll-bootl, ÞLAINTIFF /pe/tan;,—T he defendant pleaded not Norte and found 


without ſaying . Why Fae wr 3 
clauſum fregit. againſt him. After ve: dict it was moved in arreſt of judgment, 


. 9. Co. 50. h. Hob. 180. Cro. Car. 325. 2. Roll. Rep. I 39» 1. Com. Dig. 131. . Will. qt. 


2. Bl. Rep. $94, Cowp. 476. Dougl. 40. 747- | | FigsT; 


. 
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Fiks r, For that it is, vi et armis erexit velabrum, Sc. Dex r 
whereas it cannot be vi et armis.—Sed nan allocatur ; for thereby _— 
the land is broken by pitching therein : and although 1t 18 net 
faid clauſum 2. yet it is good enough, and puniſhable, as a treſ- 5 8 Dig. 
pals for ere ting a booth, although it be not any breach of the ſoil. wy 


SEconDLY, For that he makes not any title in his declaration, Intreſpaſs, poſ- 
viz, by ſhewing that he had a fair by . nor that he had . — ſuf- 
joll by reſcription belonging to his fair.— d non allocatur ; for it int a wrong 
is a poſſeſſory action, and 1s a ſufficient poſſeſſion againſt a ftranger, doer. 
without making any ſpecial title. Ante, 43.86.73. 
| | | ; Cro, Car. 138. 1. Term Rep. 450. 428. 

THIRDLY, For that it is quod vi et armis he took toll, which Caſe or treſpaſs 
cannot be; but it ought to be an action upon the caſe.—Sed nen lies — 
alkcatur ; for as well the one as the other action well lies, as p 7 


11. Hen. 4. and 11. Edw. 3. tit. * Treſpaſs,” are. r. N. B. 91. O. 


FourTHLY, For that this action is brought for the aſſaulting Treſpaſs for aſ- 
of his ſervant, which lies not without battery, per quod ſervitium faulting his ſer- 
amifit,—Sed non allocatur ; for it is not brought for the aſſault, but 77 Fe rode 
becauſe by that means he was diſturbed in the collecting the profits need not alledge 


of his fair. Wherefore it was adjudged for the plaintiff, — or loſs of 
| | | ere. 
The King againſt Champion. Cais 3. 
RROR of a judgment given in the common pleas in a quare im- The king can- 
- pedit for the church of Moreton Valence. _ bes = — 


The ſole queſtion was, Whether a double uſurpation ſhall put - an —— 
the king out of poſſeſſion, and put him to a writ of right of ad- nations. 
vowſon? | W pong. x 

And againſt the opinion of Axprxsox it was there adjudged, Ve. 385. 
that the king was put to his writ of right, and could not maintain 5. C. Yelv. go. 


a } 1 1 : 8. Go 1», Brown, 
qua = 


But now the error being aſſigned in matter of law, after divers 2-Rell. Ab. 371. 
motions, THE COURT eladra „that the king may well maintain zit, g. 
2 * 21 » 33 
| quare _— for the king hath ſuch privilege, that he cannot Hob. 242. 
by any act be put out of his inheritance, — his own patent; Co. Lit. 344. 
and as he cannot be ouſted of his inheritance concerning land, ſo 1. Mod. 27. 
e cannot be ouſted of an advowſon. But uſurpation upon 
him, and plenarty, ſhall bind him gucad the poſſeſſion, until he re- 
move the incumbent by quare impedit : for reaſon requireth that the 
church ſhould be ſerved ; and one being in by preſentment, and ac- 
cording to the ceremonies of the church, cannot be put out without 
action: and as it is agreed that a ſtranger cannot put the king out 
of poſſeſſion of an adyowſon, but that it is in him to grant or diſ- 
poſe thereof; by the ſame reaſon a ſecond preſentation ſhall not 
= ny nor twenty preſentations, but that he _ 
1 and in poſſeſſion of the advowſon : for there ought 
ue me when one may ſay, that a party hath gained poſſeſſion 
wo Ws king (a); and if he cannot gain it by the firſt, then the 
9. Geo, 3. e. 16. a time of limi- the ſpace of /ixty years, to be reckoned 
8 * to the caſe of the backward — the time of commencing 
txcept to liberty y diſabled to make title, any ſuit or proceeding to recover the thing 
ts | 5 and tranchiſcs, beyond in quettion, 


king 


ſpecial damage, 
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Tut Kin king remaining in poſſoſſion after the firſt preſentment, and ple. 
again narty thereby, there is no more ouſted from him by the ſecond 
Ex4#?1%. than by the firſt, and by conſequence he is not ouſtedl by twenry 
others. — And Popu asi faid, it was fo reſolved in Hufiy's Caſe (a 
that two or three utfurpations upon the king do not gat ſuch : 
Mitethon againſt him, but that the advowfon remains always in 
— vrhich he may grant, and upon avoidance may preſent 
thereto, and maintain a qrare in ęcdit upon diſturbance: and al. 
though it hath been ſaid that in 1 eardley's Caſe (b) (which was ad- 
judged 25. Elig.) the queen was not put ont of poſſeſſion by a 
double uſurpation, but maintained a guare imprdit, and wis tot 
put to her writ of right of advowſon) the record doth not mention 
any induction upon the ſecond pieſentment, ſo as there was not 
any plenarty againſt the king. Yet Pornan and "LaxFiey (aid, 
they well remembered the caſe was then argued, as if there had 
been induction ; and then the Court did not conceive but that in- 
duction was fully pleaded ; and yet reſolved, that it ſhould not 
bind the qucen (c), and gave judgment accordingly ; andſo Lor 
ANDERSON hath reported it. — W herefore they all here reſolved 
eccordingly ; and judgment was reveried, FEXNER confertients {ef 
Gbit n,, . 

( Cro. Eliz. 519. W. fones, 6. « ad vo ſon or patronage thereof, or turn 
(5) 6. Co. 30. a. 2. Roll. Rep. 372. © it to a right, but he or ſte chat would 
(c) And row by the 7. Ann, c. 2%, *© have had a right if no uſurpation had 
© no uſurpation upin ary avoidance in “ been, may preſent or maintain liis or her 
any church, vigarage, or other ecclefiaſ= © guars impedit upon the next or any other 
& tical promotion, all d. ſplace rhe eſtate © avoidance if diſturbed, netwickitancirg 

or intereſt of any perſon entitled io the © any ſuch uſurpation, &c. 


cg. Mathewſon again Nicholas Rowe. 
Michaclmas Term, 3. Fac. 1. Rell 343. 
agg p RROR of a judgment in the common pleas in debt upon a leaſe 
years, it is ff. for years; and declares of a leaſe of a meſſuage and fa m called 
Fcient if the Afrifwel Farm in Cure eell, in the county of MtDDLESEX, a: 
lend: demiſe cmd demos, galiſicja, Sc. er hereditamenta cid. meſſuag. pertinent, 
are alt24ecd as jacent, et exiſt. in NIUSWELL, HOkNSEY, FINCHLEY, ct CLERK- 


pericral and as ">" Ag ob g MIS 2 r 74 6 . , 
exrtain as they EN w EI. I, vel ch. usm aliuib. in dis camitat Midd. ac amm 


are in the Ic aſe fe paral:a clauſ. ct parcei/as terre in MUuSWELL, HoRrNSEY, 


Ante, 122. FINCHLEY, et CLE&KENWELL, vel cerum, aliquib. in dite © 
P. G. 171. 621. Mitt. Add. dis mclſnario ſpeftant. wel cum. cod dineiſſ. vin. 
21. Co. 88. a. fotnmilii,ł, lanſum ruti d paſture v Ar. Hillyfieid, &c. HABEN> 
Oro. Car. 18. DUM for twenty-one years, rendering eighty pounds fer an. 
1 and for rent aricar ior a year he rings his action. The detencant 
Cowp. 125-347. pleads vn de het and it was found againſt him, and judgment given 
£72. C65 accordingly. The error aſſigned was, Eccauſe the declaration 
Pougl. 667.625. is uncertain, for that it appears not in which of the vills the 
1 Rep. land lay; for the declaration is of a leafe of the lands in thoſe 
25 vills, del carum altqua : alfo, he declares of the demiſe of a civic 
of meadow ' vel paſture, which is uncertain. —Sed non allocatur ; 

for in a declaration wherein no Jand is demanded, nor to be 

recovered, it is ſufficient if the declaration be as general as the 

words of the demiſe ; for it is grounded upon the contract, 

| wherefore the declaration may be accordingly: but in an ejet- 

ment, lere pofſeſſon is recoverable, there the certainty of 


the land ought to be ſhewn, and in what place it lies; for 
an 


this count it was demurred, Becauſe the allignee not being named, 
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an cjectment de uns meſſuagio /ive tenemento hath been ruled to Marra vs, 
ke ill (a): amd it was (aid, that for the point in queſtion in Sir . 
Willem Read's Caſe (“) ſuch a declaration was adjudged good. * 8 
Wherefore the judgment was affirmed. And the fame Ferm in Cre. Ca 193. 
the exchequer chamber before the Juſtices and Barons fuch a writ z. Leon. 228. 
of error was depending upon a judgment given in the king's 3. Mod. 238. 
bench upon ſuch a declaration, which was verbatim as this record . 8 

is; and there the judgment was alſo aftirmed. And it was there ,., * + 
held, that if one let all his lands in the county of Miclleſeæ and Stra- 84. 834. 


Eher, a declaration in debt upon this leafe, viz. that he de- 3. Wa. 23.— 


miſed to him all his lands in the counties of Meddleſex and Efſex S, vide Stewe 


; 5 5 ; . a . . art v. D ntony 
without mentioning any vill wherein any of them hes, is good 1. Tem Reps 


enough. 11. contra. 


Av they faid, that if the declaration had not been good, yet Ia debt for rene 
when he deClares of a leaſe made at the ward and pariſh of Bow, on 3 lea h it 
in Landon, of land in Middleſex, and the detendant pleads thereto NOS T 
nan debet, this makes the declaration to be good: for the trial ſhall Lake, the place 
be now at Lender, and the place where the land lies is not mate- where the land 
rial;. as in the caſe of 18. Edit. 4. a man declares of a leaſe for lies is mmate- 
Fears, and doth not ſhew the place where it was made, it is ill; wan oft. 139» 
vt if the defendant admit it, and plead a ſurrender, the declara- 468. "1 "_ 
tion is mace good. Wherefore here, c. | Hob. 82. 

Cro. Eliz. 906. 2. Rell. Rep. 66. 5. Com. Dig. 59. 246. 
(4) Cro. Eliz. 186. 


Memorandum. ct 10. 
LYS Eduard Coke 


Hs Term Six EDWARD COKE, the King's Attorney, of the Lu- K * / 
| 27 WT y zppointed Chief 
ner Temple, was made Chief Fuftice of the common pleas. He Juſtice of the 
was ſworn in chancery as ſerjeant, and afterwards went preſently common pleas. 
into tue treaſury of the common pleas, and there by Porn an, 
Chief Juftice, his party robes were put on; and he forthwith the 
ſure day was brought to the bar as ſerjeant; and preſently, after 
lis writ read and count made, he was created Chief Fuftzce, and 
ſat the fame day, and afterwards roſe and put off his party robes, 
and put an his robes of a Judge ; and the ſecond day after went 
to Ii eier, with all the lociety of the liner Temple attending 
upon him, 
Cockſon againſt Cock. | Cary 17. 
Eaſter Term, 4. Jac. 1. Roll 607, 
OVENANT againſt the defendant as the aſſignee of Dalton; Covenant les 
for that upon an indenture of demiſe Dalton covenanted for 4g-ivit an af- 
himſelf, his executors, and adminiſtrators, to leave fifteen acres _ — 8 
every year for paſture ab/que culturd; and that he granted iis eſtate ονεαν though 
to the defendant, and that the defendant n reliquit quindecin acras affigns are nut 


ed paſturam, but ſuch a day and ycar ploughed up all. And upon 5 


"Mg ; l a "XX, 50 with the land; 
it not any covenant which ſhall bind the aſſignee, for it is col- nt not on 


lateral - But ALL Tux CounT held, that this covenant is to be collateral act, 
perlormed by the aſſignee, although he be not named ; becauſe it as to build de 
is for the benefit of the eſtate, accordiug to the nature of the ſoil ; *πν He. 
5. Co. 16, 24. 552, Cro. Eliz. 188. 457. Dyer, 13. in Nr. . Roll. Abr. 5:1. 1. Falk. 196. 
309. 3. WAY, 25. 30. 1. Black. Rep. 351. 3+ Guir, 1271. Doug 174. 341 635. 764. Cop. 123. 
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has Trinity Term, 4. Jac. 1. In B. R. 


Coecrson but to perform a collateral covenant, as to build de novo, or 1 
Fin like, ſhall not bind him, unleſs named. Wherefore it was ad- 
cor. judged for the plaintiff. f 


Carz 12. Johnſon againſt Sir John Aylmer. 
Michaelmas Term, 3. Fac. 1. Roll 1943, 


In ſlander, an CTION ; for that the defendant hc falſa et feardalsſaverba 


ande in the ſequentia dixit et publicavit, viz. Mx. Price, you do my 


. recital of the 
words, that a LORD BURLEIGH wrong, that you do not e IrRkut 
E 


particular name JoHNsoON,” innuendo the plaintiff, © for a felon, and ſeize hi: 
meas the plain- goods; for he,” innuendo the plaintiff, * hath ſtolen a ſheep from 
— , — = « WRIGHT, of Rir/by,”” innuendo John Wright. 

tain; abe ec. The defendant pleaded not guilty ; and found againſt him; 
ration muſt ex- and damages aſſeſſed to fifty pounds. 9 

prefely alledee After verdict it was moved in arreſt of judgment, that the wordi 
ſpoken of hang are too generally laid to maintain the action; for they are not al- 
Ante, 39, ledged to be ſpoken of the plaintiff in the writ or count; but only 
nn reciting the words he ſaith, innuendo THE PLAINTIFF; and the 
. Roll. Abr. 5 g. innendo, without expreſsly alledging the words to be ſpoken of 
Cowp.276, the plaintiff, will not maintain the action. 


And THE Cour was of that opinion: whetefofe it was ad- 
judged for the defendant. | 


Harrold againſ? Clotworthy. 
Eaſter Term, 4. Fac. 1. Rell 1356. | 


1 a plainion JYEBT upon an obligation; conditioned for the payment of 
tale as D leſs — The defendant pleaded, tender al * et touts 
paid into court, zemps priſt. The plaintiff received the principal ſum in court; 
Be cannot ko- and judgment was given to acquit the &hendant of the ſum re- 
ceived. The plaintiff, in order to have damages, alledged a de- 
N mand of the money from the defendant; and it was thereupon 
—— 3 demurred, and adjudged for the defendant. For if the plaintiff 
+. Ld. Ray. 630. Would have damages, he ought not to have received the money, 
but to ſuffer it to remain in court: for after judgment quid eat 


Cat 13. 


643 
2. Ld. Ray. 774. inde fine die, no iſſue ſhall be taken. 


1. Term Rep. 
464. 710. 2. Term Rep. 388. 

c By 4. and 5. Ann, c. 16. in an action on the coſts in law and equity which have been 
a penal bond, if the defendant, at any time incurred, the Court may diſcharge the da- 
pending th action, bring into court the fendant from the bond,—But ſee the caſc 
principal and intereſt due upon it, and alt Lonidale v. Church, 2. Term Rep. 388. 


Cat 14+ | Laſhmer againſt Avery. 
| Hilary Term, 3. Jac. 1. Roll 451. 
A gant of a UroN a ſpecial verdict, the caſe was, A cuſtom of a man®t 
copyhole to rhe was found to be, that if a copyholder in fee died ſeiſed, his 
De wife ſhould hold it during her life, as free-bench : the lord in- 
38 fe, feofts the copyholder, who died ſeiſed: and, Whether ſhe ſhall 
bench. hold it, &c.? was the queſtion.—1t was adjudged, that ſhe ſhould 
Ante, 849 not. But if the lord had infeoffed a ſtranger of that land, yet the 
Poſt. 253. 574+ land remained copyhold, and the cuſtom is not taken away. 


2. Co. 17, 1. Roll. Abr. 510. Hob. 181. 3. Lev. 38 . Cro. Car. 569. 4, Mod. 251. Salk, 185. 
Cuch. 275. Skin. 406. 12. Mod. 49. Gilb, Ten. 321. Cowp. 481. 2. Term Rep. NorE 
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OTE, it was held by ALL THE Cour, that eradicating of 3 a 
white-thorns is waſte ; but ſuccidendo et vendendo is no waſte, hedges or fo 
unleſs it be laid, that they grew in paſture for defence of cattle, jay timber, or 


and were of the greatneſs of timber. any kind of trees 
fanding for the ſafeguard of the houſe or cattle, is deſtruction. Co. Lit. 53. Dyer, 65. 
Moor, $12. 2+ Roll. Abr. 817. 819. Cro, Car. 531. Hob. 219: 4. Co. 63, 5. Com. Dig. 680. 


„ Ack. 216; 1. Term Rep. 56. 65. 


Paramor againſi Chapman. Cave 16. 
Eaſter Term, 3. Jac. 1. Roll 1036. 


EPLEVIN. The defendant avows upon the ſtatute 21. Hen. 8. To an avowry 
c. 19. infra feodum et dominium upon a ſtranger. The plaintiff 2 = 
faith, © non tennit' generally, without alledging tenure de aliquo, dir — 
and traverſeth the tenure alledged; and it was ruled to be ill, and nn tenure” 


for that cauſe a REPLEADER awarded. generally. 


And it was held, that the plaintiff might have all pleas which 3 
0 


he might have at the common law, except diſclaimer; for he might 12. Aff. 38. 
traverſe the tenute, or plead “ hors de ſon — but he cannot 5 Edw. 3. pb 


40 ” 1 * 
plead © ron tenure”? generally at the common law. 28. Ax 47. 


0. Co. 20. 34. 2. Inſt. 296. Moor, 870. Hob. 108. Co. Lit. 1. 368. Clift, 638, contra. 


Raym, 254» LY Com. Dig. 334 4+ Bac. Abr. 393. Dougl. 396. 747. : 


Oſborn and Bradſhaw againſt Churchman. Cars Bhs 


(BORN and Brad/haw were ſureties for one Churchman for the Zureties who 
payment of money, and had counterbonds to fave them harm- — _ — 
leſs. The money was not paid at the day, and the ſureties paid — oe 
it. Afterwards Churchman became a bankrupt:* and, Whether principal. 
they were creditors within the ſtatute 13. Elz. c. 7.? was the 1, Com. Dig. 
queſtion: and it was reſolved that they were. 510. 
1. Atk, 106. 123. 2+ Stra. 1160, 3. Will. 13. 262. Cowp. 525, Doug). 166. 1. Term Rep. 599. 
2. Term Rep. ico, 640. See Cooke's Bankrupt Laws, 2d edit. 191. 198. 245. 315. 523+ = 

Ix This CASE, in an aſſiſe betwixt the creditors and the ſon of 27 
Churchman, it was found, that the father by indenture, in conſi- fufeient conũ- 
deration of love which he bare to his ſon, and for natural affection deration for a 
to him, bargained and ſold, gave, granted and confirmed that land —_— and ſol, 
fo him and his heirs. This deed was inrolled ; and the queſtion Tots =p ei 
was, Whether the land ſhould paſs ?—It was held, it ſhould not, Dal. rs. M4 
unleſs — had been paid, or ſtate were executed; for the uſe 1. Leon. 270. 


ſhall not paſs: but becauſe the ſon was then in poſſeſſion, it was Cro- Eliz. 394- 
held to enure by way of confirmation. * * 
Nowel againſt Dier. | Cann ol 


Hilary Term, 3. Jac. 1. Roll $40. 


Where of _. 
ACTION FOR WORDS. The defendant pleads as to part of . mi. 


he words, not guilty ; and as to the other part juſtifies, by reaſon t a 
of a telouy — in the county of . The Maintif — 
aich, de inurl ſud proprid : one venire facias was awarded in the judgment for 
county of Berks, where the action was brought to try theſe iſſues, * ma _ 
and found for the plaintiff, and damages ſeverally given; and for Ds 43- 95 

iſſue miſ-tried, the plaintiff releaſed his damages and action, 115. 18 


and had judgment for the other. Poſt. 146. 264. 
| 15, Co. 131, a. Stra. $07. 3. Com, Pig. 625. 2. Term Rep. 758. 
_ Criſp 
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ca 19. Criſp again Gamcl. 
Hilary Term, 3. Fac. 1. Roll 609, 


i it IT WAS RESOLVED, That where, in an aſJump/7t, tw 
In l , , / 7 „two con- 
— derations be alledged, the one good and ſufficient, and the 
exe of t con- Other idle and vain, if that which is good be proved, it ſufficeth; 
fiderations be and although he fails in the proof of the other, it is not material ; 


4 mood : . : G g Ae gs 
9 . 3 becauſe it was in vain to alledge it; and it is as if it had not been 


tion need not be alledged. 
'oved, Ante, 103. 110. Poſt, 504. Cro. Eliz. 149. 759. 848. Ray. 32. 1. Sid, 38. 1. Com. 
8. 143. | 
Starling againſt Long. 
Michaelmas Term, 3. Jac. 1. Roll 1315. 


3 "P RESPASS UPON THE CASE. The writ was ad damnm 
— 8 forty pounds: the count was ad damnum ſixty pounds. After 
tween the writ verdict, this variance was ſhewn in arreſt of judgment. — Sed non al- 
and the decla= /ocatur. But it was held, that he ſhould not have more damages 
ratien is not ma- than in the writ ; wherefore it was adjudged for the plaintiff. 
_ 5 Vide Trinity Term, 3. Fac. 1. Rell 1812. Church v. Finch, the like 
630. 94 4 exception taken, and adjudged as here. 

Yelv. 45. 5. Com. Dig. 59. Cowp. 178. 229. Term Rep. C. B. 251. Dovugl. 666. 1. Term 
Rep. 238. 240. 


CASE 20. 


- Michaelmas 


a” w * „* LY 


Michaelmas Term, 
4. Jac. 1. In the King's Bench. 


Sir John Popham, Knt. Chief Faftice. 

Sir Edward Fenner, Kr. t 
$;r Chriſtopher Yelverton, Kut. 1 
Sir Lawrence Tanfield, Kut. Juſlicet. 
Sir David Williams, Xun. | 


Sir Henry Hobart, Kut. Attorney General. 
Sir John Doderidge, Knt. Solicitor General, 


Fa — 


\ 
Memorandum. Cart to 


HE firſt part of this Term was adjourned, viz. from O#abis 8 
Michaelis unto Menſe Michaelis propter peſlilentiam ; and at ought to fit the 


Menſe Michaelis none of the Court fat until quarts die poſt; guarte dis peſt 
& of an adjournment. Danv. Ab. 244. Cro. Car, 14. 


Wood againſt Smith, Carr 2. 


ACT ION OF TROVER of divers goods (naming them parti- In trover by ah 

cularly), and converting of them. The defendant pleaded 29miniftrator, 

wt guilty ; and it was found againſt him, and aſſeſſed to {fe Paine 

forty pounds. And it was now moved in arreſt of judgment, bi propriis, it 
FixsT, The action is brought ofdivefs things by an adminiſtrator, is ſufficient, 

of goods of the inteſtate's found and converted; and it appears that bout — be 

parcel of thoſe goods are things fixed to the freehold, and as parcel — 

thereof, for which this action lies not: alſo divers parcels of them annexed to the 

are infenſibly alledged, and there are not any ſuch words in Latin freehold. — 

or otherwiſe for them; and the damages heitig entire, there ought Poſt. 339. 

not to be any judgment; for the declaration is, that he was poſ- Moe" 691. 

ſeſſed de duobus articulis vecat. PORTAL, cum Juſpenſs vocat. HINGES, ** . 

et de nno molendino vocat. AN HAND-y MILL, et de uno plumbo vocat. A 1. Vent. 1144 

LEAD, et de und alveold vecat. A WASHING-FAT, and loft them, &c. Noy, 125. 

which things appear to be fixed to the houſe, and are as parcel thereof, . Ie 245- 

and are not accounted as goods; fo the action lies not for them; for Dougl. wy 

the PORTAL is a door of the houſe, and the HAND-MILL and the. — wy , 

LEAD (which is a brewing lead), and the wAsHiNG-FAT (which is 783. 

— of the brewing veſſels), are always fixed things, and go to the 

heir and not to the executor, as 20. Hen. 7. is.— Sed non allocatur; for 

tis alledged in the declaration, that he was poſſeſſed of them ut dr 

bons propriis ; and it may be that thoſe things were ſevered from 

the freehold, and things lying by; and it ſhall be fo intended, 

when the plaintiff ſo declares ; and the _—_ appears not to 

the Court by any matters ſhewn to them by the defendant's plea, 


SECONDLY, He declares de quatuor ollis æris vocat. BRASS POTS, Certalnty of de- 
where it ought to be o/ls abeneus, for there is not ſuch a word as 2 — 
83 non allocatur; for when it is added vocat. BRASS POTS, ww yg 
— is as much 2s to ſay, Anglict, BRASS POTS, Which the Court . r 
2 was intended; and although it be not in congruous Latin, . 80. * 
mag words for it, yet it is good enough; and of ſuch nature 1. Vent. 514. 

end. Jae, 5+ Ray, a. 3 watts Stra. $37. 738. $394 * — Ld, Ray. 4 goy- 
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Wooy were divers other things in the declaration, but they had all one 
_—_ anſwer.- | 

In wover the THIRDLY, Becauſe he declares that he was poſſeſſed de ny 
value of each ſpadone, una equa pretii fifty-three ſhillings and four pence, ſo there 
article muit be is not any price at all for the gelding. 

1 ſpe- PoPHAn and YELVERTON for that cauſe held the declaration 
Poſt. 143. 654. to be ill; for to every thing there ought to be added the value if 
F.N.B. 238, it be a dead thing, and the price if it be alive; and foraſmuch as 
2. Vent. 153. this wanted thereof, they held it to be vicious. 


2. 3 Rep. But WILLI AMs, TANFIELD, and FENNER, 2 contra; for they 
4 as ſaid, it was not of neceſlity, eſpecially where the thing is not de- 


Cath. 131. manded, but damages for it; and therefore W1LL1aMs cited te 
7. Com. Dig. Regi/ter, fol. $7. that ſuch exception at the common law was not 
223. material: but they held, that at the most it was but default of 
2. Hawk, F. O. form, which is aided by the ſtatute of 18. EV. c. 14. 


_ But the other Juſtices denied it, and faid, it was ſubſtance and 
not form only. Afterwards upon viewing the roll in Court, al- 
though the record of 1% privs was fo, yet the roll is, de uno ſpadin- 
et una equa pretii fifty- three ſhillings and four pence, ſo the price 
extends to both; wherefore they all, held it to be good enough. 
M herefore they awarded that the record of n/i privs ſhould be 
amended according to the roll; and it was adjudged for the plaintiff, 


The viet armis NoTE, There was a precedent cited, Trinity Term, 23. Elz. Rs! 
in treipaſs is 723. that for wanting viert arms in treſpals, it was reſolved to be 
form caly. — form and not ſubſtance, and aided by 18. Liz. c. 14 (a). 

| () Sc 1. Sid. 39. 150. 


Casrx 3. Marham againſt Peſcod. 
| Trinity Term, 1. Jac. 1. Roll 838. in C. B. 


Ih a writ of er- ÞRROR of 2 judgment in the king's bench, in an action upon 
ror, if a different the caſe, where the plaintiff declared, Whereas he was bonus et 
original be re- honeſtus, Sc. that the 9 falls et malitioſe procured him at 
. * 5 ſuch a ſeſſions of the peace before juch juſtices of the peace to be 
* er indicted of felony, for the ſtealing a piece of timber from the 
and return the plaintiff, et ed occafrone capi et apud NOR WICH to be impriſoned until 
true original. corum F. B. et A. S. 92 acis et ad audiendum, c. legitime 
Cro. Car- 91. acquietatus fruit, ad damnum, &c. 
— " The defendant pleads, that he was poſſeſſed of a , wang of timber, 
2 ua which was feloniouſly ſtolen from him by perſons unknown, 
: . which was found in the plaintiff's poſſeſñion: whereof he com- 
plaining to SER PANT HAauGHToN, being a juſtice of peace, 
who examining the plaintiff, and finding cauſe of ſuſpicion in 
him that he had ſtolen it, committed, the plaintiff to priſon, and 
bound the defendant in a recognizance to proſecute againſt the 
plaintiff ; for which cauſes he exhibited a bill of indictment there- 
of, and the plaintiff was indicted ; which is the fame conſpiracy. 


The plaintiff replies, de injurid ſud proprid ab/qne tali cauſa; and 


a? iſſue joined thereupon, and found for the plaintiff, and judgment 
wo accordingly ; and now error brought thereot. 
ww THE rinsr Exnon affigned was, For that the original Wt 


and declaration varies; and in truth, there was one orign 
writ which was certiſied upon this writ of error, which vari 


from the declaration certiſicd; but the plaintiff had brag 
ano 


— — — 2 


— 


S — = Q e $© 
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another writ, and did not declare upon the firſt, but declared upon Mane 
the ſecond writ, which agreed with the declaration; which writ 4 
was not certified : wherefore the defendant in the writ of error al- . 
ledged diminution, and had a certiorari, whereby it was certiſied; 

which was held good enough by ALL THE COURT. 


A SEconD ERRoR aſſigned was, Becauſe the plea in bar is ill, Peſſion of 
and no bar to the action, and ſo the iſſue joined is not material, 8 
and then the judgment thereupon is erroncous.— Sd non allocatur ; ment by a ma- 
for the plea in bar is good, for it is a good juſtification of his giſtrare, is ſuch 
dealing, if it were true, as 8. Hen. 4. pl.6. And in Knight p. Fer - Probable cauſe 
mjn, in the king's bench (a), it was held that ſuch a juſtification Þ* mw — 
was good. for — 
Poſt. 191. 277. 57. 2. Term Rep. 225. 1. Roll. Abr. 763. Moor, 6. 600. Cro. Eliz. 134. Cro. 
Car. 91. 1. Term Rep. 520. 

A Tulip ERROR, which was not aſſigned upon record, but in confpiracy, 
ere tenus, that the declaration was not good, was, Becauſe it is, the crime of 
that he was /egitim? acquietatus, and doth not ſay, inde nec de feloniq cb the 

. . i plaintiff was 
prædici; fo as it doth not appear whereof he was acquitted: and yours "dear 
conſpiracy lies not, unleſs he ſhews that he was lawfully acquitted ,,y — * * K 
of the felony aforeſaid : and therefore Fitz. N. B. 114, and the ledged ; but 
precedents in the Book of Entries are, quid legitimo modo inde ac- this is not ne- 
quietatus exiſtit.— Sed non allocatur; for true it is, ſo it ought to be in _— _ ob 
conſpiracy, as ALL THE CovRT agreed: but this action being but gt. I 
an action on the caſe, and for that he Fai/o et malitioſt procured Poſt, 230. 
him to be indicted, and cauſed his name to be called in queſtion, .. Rol. Ab. 114. 
and procured him to be impriſoned, and for that he had done it Cro. Car. 419. 
falſo et malitioſe, for this cauſe the action was brought. LAN- 286. 315. 
FIELD ſaid, he well knew this difference to be ſo agreed in Knight 1 205. 56. 
v. Jermin, in this court, after long debate and adviſement. Whcre- — * 
fore the judgment was affirmed. Rieu AM DSsOx was of counſel 1. Com. Dig. 
with the plaintiff in the writ of error, and I of counſel with the 167. 
defendant ; and he ſeveral days earneſtly urged to have the judg- * Hawk. P. C. 
ment reverſed for this laſt error; but it was adjudged wt ſupra. 4 — 168. 

; Burr. 1320. Dougl. 215. 1. Term Rep. 492. 2+ Term. Rep. 230, 225+ 


(a) Cro. Eliz. 70. 134. 


Chriſtopher Gewen againſt Samuel Roll, and Anne his 


Wife, Executrix of Wilham Noble. 
Hilary Term, 3. Jac. 1. Roll 897. 


D=BT upon an obligation of a thouſand marks made to the In debt againft 


lai : 2. an executor on 
plaintiff and one Thomas Gewen, 20. Elia 2 


The defendant pleads, That the ſaid William the teſtator was mentof money; 
bound to the ſaid Thomas Gewen, 22. Elix. in a ſtatute ſtaple of the defendants 
two thouſand . and ſhews, that the defeaſance thereof was, 2 um 68s 
Rr WHEREAs he had covenanted to aſſure the Barony of Broddrige bound in a fla 
r to the uſe of himſelf for his life, and aſter to the aſe of the plain- iute conditioned 
F uſt and his wife in tail, remainder to the right heirs of Millium not to convey 

Noble; and that he would not charge the ſaid barony with ef- certain lands 


* . a 27 | than f 
tates that ſhould endure longer than his own life; that if he — 1. 


2 2 breach by a conveyance in tail z to which the plaintiff replies the 27. E/iz. c. 4. of fraodulcnt 
ſang) e Abu pg EY on demurrer, that although the ſraudulent conveyance be vad. yet, notwith. 
— — Ye a breach of the condition of the ſtatute, and the conuſee Niall be fatizacd betore the cre. 
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Gt,¹ν . performed the ſaid covenant, the ſtatute to be void, &c. and ſhews 
—_— the breach of the covenant, by an aſſurance of the ſaid land to 
On George Noble his ſon in tail; ſo the ſtatute being broken, the con- 
2. Co. 54 dition is in force; and avers, quad non habent, nec die impetrationis 
3 pl 6% bille prædictæ habuerunt bonn quee fuere teflatoris tempore mortis ſug 
es 10 f. 460. in manibus furs adminiſtraud. præterquam ad ſatisfactendum the ſaid 

Sav. 74. ſtatute. ä 6 
. eum. yy. The plaintiff replies, and ſnews the ſtatute of 27. Eliz. c. 4. of 
fraudulent conveyances, and that the firſt indenture and defeaſance 
2. Bac. Abr.606. Was in conſideration of money; and that after the eonveyance to 
George Noble he made an affurance to the uſe of himſelf for life, 
and after to the uſe of the plaintiff and his wife, according to the 
frſt indenture; and that the conveyance to George Noble was to 
defraud him, and fo void, and had not any continuance after the 

death of Milliam Noble againſt him. . 


The defendant there demurred and being argued at the 
bar upon the matter of the replication, ALL THE Cour reſolved, 
that the matter ſhewn therein doth not avoid the breach of the 
ſtatute; for although that eſtate is vendible by the ſtatute of 27. 

z. c. 4 yet it is charged to continve longer than his life in 
the limitation, and therefore is a breach of the covenant; ſo the 
ſtatute is forfeited. | 


* Nulla babe THEN it was moved, That. the bar is ill, Fixsr, Becauſe he 
bona gue fa pleads that he had not goods the day of the bill which were the 
. teſtator's tempore mor tis fue which is not good, becauſe he may 
foe,” is a Have goods liable to debts, although they were not the teſtator's 
good plea. oods tempore mortis fue : as, if he had lands deviſed to be fold 
Plow. 279. or the payment of his debts, which are ſold, the money received 
Show, 184. is aſſets, yet — were not bona teftatoris. So it is where good: 
Cowp. 292 · are taken from the teſtator by treſpaſs, and damages are recovered, 
Dovgl. 452. they are aſſets in their hands. And ſo is the Year-dook, 7. Hen. 4 
3 — ini W But ALL Tur 
436. pl. 39.—And of that opinion was WILIITAMs. Bu 
Cob befides held the contrary in this point; for the bar 1s 
good to a common intent, and it ſhall not conceived that they 
ad ſuch aſſets, being ſpecial aſſets, unleſs it were ſpecially ſhewn ; 
and denied the Year-book to be law in that point: and they faid 
that all the precedents are in this manner, as it is here qui, that 
point; and Key and all the clerks affirmed as much. 7. Her. 7. 

pl. 7. 3. Hen. 7. pl. 8. 6. Hen. 7. pl. 7. 5. Hen. 7. pl. 14- 
A lea, % ae A SECOND EXCEPTION to the bar was, Becauſe he pretends 
habe! bene, that he had not, nec die impetrationis bille habuit bona teftatoris, &c. 
Pr dee and doth not ſay nec unguam poflea, which ought to be alledged 
* with. by the rule of all the books; for it may be that he had after the 
out ſaying © =ee bill which might charge him.—And it was held by ALL THE 
unguam poſtea,” Cour r to be an incurable fault: for all books and recedents 
* direct that the pleading ought to be ſo, and it is not aided, unleſs 
3- Lev. 28. it be found by verdi& that he had affets the day of the pes 
Lot. 1637- pleaded; then that aids the fault in the bar, and makes it not ma 

terial; but it is not ſo upon demurrer. 


On » bad pla Ax D ALTHOUGH the demurrer be upon a replication which is 
mY ame vicious, yet, foraſmuch as the bar is ill, the declaration being 
ara U 54 j 
ifue be joined on a deſective replication which goes only to avoid the bar, and not to entitle the _ 
nit to the actior, the plaintiff ſhall have judgment —4. Co. 84. Cro. Eliz, 815. Cro. Car. 25. 3 
244+ . Sid. 336. 3. Co. 1335+ Lut, 60g, Hob. 14. 1. Lev, 195, Stra. 30% 317. 394+ ; 
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good, and the replication is only to avoid the bar, which (as this Orwr 
caſe is) needs not be avoided, becauſe it is no bar, and the re- g 
plication is not to entitle him to the action, THEY HELD, although, Com. Dig. 
the replication was ill therein, yet judgment ſhould be given 12% 125. 


againſt the defendant. Dougl. 396.747. 


gur where the replication is to entitle himſelf to the action, In debt on 
and by the plaintiff's own ſhewing in the replication he hath not bond, if the d 
any cauſe of action, there judgment ſhall be againſt the plaintiff, Ee 
although the bar be ill. As in debt upon an obligation, where — plaintig 
the condition is to perform covenants, and the defendant pleads afrign an infut- 

rformance, but pleads ill, and the plaintiff replies, and ſhews a ficient breach, 

reach which appears to be no breach, the defendant demurs, _ ſhall be 
judgment ſhall be againſt the plaintiff; for the Court ſhall not — 
intend any other breach or cauſe of action than he himſelf hath plaintitr, though 
ſhewn, which is not any; wherefore judgment ſhall be againſt the plea was 
him.— And in this caſe, after divers motions, 1T was ADJUDGED efetive. 
for the plaintiff. Poſt. 221. 31% 
3. Co. 52. 8. Co. 120, 133. Hob, 14. 128, Cro, Car. 3. Lut. 60g, Peph, 42. 7. Lev. 195+ 
Barnes, 457- | 


Parker's Caſe. Cat 5. 


PARKER and his 1 W a writ of error to reverſe an in- Outlawry on an 
ditment upon the 5. Eliz. c. 9. of perjury, and outlawry indiftment re- 
bereupon i r 
The error aſſigned was, Becauſe the indictment recites the ſta- ſtatute, the 


tute, and miſrecites it in hoc. The ſtatute is, quod guilibet attinc- word © adi 


inn de tali offenſ, ſhall loſe and forfeit twenty pounds. The f uſed 
recital is, quod quilibet attinfius, &c. admitteret et foris faceret « gningy yu, 
twenty pounds. So it 1s *admitteret”” inſtead of “ amitteret ;"" Poſt. 362. 
which is not ſenſible, nor agreeable with the ſtatute. Cro. Car. 243. 


But it was ſaid, that theſe words are - ſmnonyma et de eadem *+ Salk. 660. 
ſenſu, and the one being well recited is 10 cient, g 


fore, for this cauſe, without hearing any of the other exceptions 2855 


was diſcharged, and the outlawry reverſed. FidBeach'sCaſe, 
; Cowper, 229. Dougl. 194. 


Lady Waterhouſe againſt Bawde. Cas 6, 
Hilary Term, 3. Fac. 1. Roll 663. 


ACTION ON THE CASE; and declares, Whereas by the An aQion will 

45. Edw. 3. c. 4. tithes ought not to be paid for groſs trees; not lie for ſuing 
and by the 32. Hen d. c. 7. none ought to be ſued for tithes of I denen 
grols trees; that ſhe had cut down ſuch timber-trees being above there is — 
the growth of twenty years, and that the defendant as parſon ſued of aQion. 


her for tithes of them againſt the ſaid ſtatute, Poſt. 356. 432. 


Upon this declaration it was demurred : for it was moved, 1-Roll. Abr. 34. 


When a ſtatute prohibits ſuing, and gives no ſpecial penalty,-there = arms = 
88 14. Hard, 196, Lut. 1570, Show, 254 &4- Mod. 13. 1. Com. Dig. 326. 
N., 10. 
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War anov ss action on the caſe lies not for doing a thing againſt the prohibition 
2 of a ſtatute; as where a man diſtrains extra feadum, or in the high- 
* 2. Way, Ce. 


Fed 8 p. C. And ALL THE Cover held, that the action lies not; for none 


80. ſhall be punithed for ſuing in the ſpiritual court for any matter 

. Term. Rep. which is properly demandable there, although peradventure he 

493" hath not any cauſe of action. But if he ſue in the ſpiritual court 
for matter which appears by his lihel is not ſuable there, nor the 
ſaid court hath any juriſdiction thereof, but the common law hath 
juriſdiction, there action on the caſe lieth ; for it is a ſuit for vex. 
ation, and ſeeks to take away the juriſdiction of the courts of the 
common law: but it the ſuit be there for a thing demandable and 
recoverable there, by any thing which appears by the libel, and by 
the defendant's plea, or by any collateral matter, he is barrable 
there, no action on the caſe lieth. And here, although the ſtatute 
be, that none ſhall be compellable to pay tithes of groſs trees, yet 
it is lawful for the parſon to draw it in queſtion in the ſpiritual 
court, whether they were groſs trees or not. 


An aon on a And they held, that where a ſtatute prohibits a thing and adds 
protibirary na- no penalty, true it is, that an action lies for doing againſt the pro- 
een = hibition of that ſtatute ; but that ought to be by an action brouglit 
. * 8 tom fro rege quam pro ſcipſo ; becauſe in ſuch gaſe the king is to 
fed, muſt be by have a fine. And for that this action is brought only by the 
gai tam. party, and not tam ro rege quam fro ſeiple, therefore they all held, 
Pot. 350. 361. although otherwiſe an action might lie, yet for this cauſe it was 


not well brought. Wherefore it was adjudged for the defendant. 


2. inſt. 5c. | 
1.Rol! Abr. 78. 4. Co. 13. Dyer, 159. Moor, 64. Sed vide 2, Hawk. P. C. 377, 1. Peere Wms. 61, 
| « 
C J. Marler againſt Ayliffe and Eyletr. 


In fas JRESPASS, for taking a gun and dagger from him. One of 
ap _ the defendants juſtihes, Becauſe the plaintiff aſſaulted J. &. 
thi os plead With them ; and in preſervation of the peace, and for ſafeguard of 
nt p4ilty, and the life of J. S. he took them from the plaintiff ; and fo juſtifies: 


the = _ The other pleads not guilty. 
Lid the 1 1 . . 
—— kar The plaintiff replies againſt him who juſtified, de ſon tort di- 


againſt the ge- meſne. I is iſſue was found for the defendant ; and the fame jury 
neral iſſue, the found againſt him who plcaded “ not guilty,” that he was guilty, 
1 N and aſſeſſed damages and coſts. | | 

It was now moved in arreſt of judgment, That in regard the ac- 
ex-ept the juſ- tion was brought againſt both defendants jointly, and the juſtik- 
tificarion be cation is found for the one, the other cannot be guilty; and ſo no 


— judgment ought to be againſt him, notwithſtanding t is verdict. 


8 | But notwithſtanding this exception the plaintiff had judgment: 
; cola for in that he 15 found guilty, and cannot take advantage © 
; the juſtification, the action well lies ; for it ſhall he intended, that 
Hoh. 54- he to k it at another time without cauſe. But if the one de- 


Co. Lit: 125. fendant juſtifies by the gift of the goods, ſo as he deſtroys the 


ped — plaintiff's title, aud ſhews that he could not have cauſe of action, 


4. Mod. 3795 Sali, 23. 5. Com. Dig. 176. 5. Bac, Abr. 306. Stra. 266. 


which 


* 
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which is found accordingly for that defendant, although the other Manon 
defendant be found guilty, yet no judgment ſhall be againſt him ; , 9 
becauſe it appears to the Court he had not any cauſe of action. Screen 


Wherefore it was adjudged for the plaintiff, 


Boſtock againſt Snell. 


FAROE was brought in the exchequer-chamber of a judgment The z. Fac r. 
in this court in debt for rent; which (and all other w . c. 8. dees not 


A8 . 


+ . . . extend to a writ 
error depending there) were diſcontinued by the not coming ot the e hd 


Juſtices, the Term being adjourned propter peſlilentiam in Ls on ; after the act, or 


and the adjournment did not extend to them. / toajudgmenton 
4 a 1 which error was 
Now a new writ of error, quod coram wobis reſidet was brought: braught before 


and foraſmuch as this writ was brought after the ſtatute of 3. Zac. 1. the act, but dif. 
c. 8. (a) to ſtay execution in debt, it was prayed, that according to continued. 

the ſaid ſtatute he might have execution, or that the party ſhould Poſt. 334- 620. 
put in ſureties to pay the condemnation. | Cro. Car. 59. 


But upon conſideration of the ſtatute, ALL TIIE Jus ricEs held, ? Bun. 1 


that it was out of the ſtatute, becauſe it is not an original writ of 3. Bum. 154 5. 
error, but it is in lieu of a former writ, upon which the record Dougl. 6. 
was removed before the ſtatute; and it any, diſcontinued, not 

through default of the party, it is not reaſon he ſhould be preju- 

diced thereby. Wherefore it was Teſolved, that this caſe was out 


of the ſtatute. * | 
(a) See 13. Car. 2. c. 2. and 16. and 17. Car. 2. c. 


Sir Chriſtopher Hilliard again Redner. Casx 9, 


SR CarrsToPnN ER HILLIARD, 'executar of Sir Chr:/topher Hil- The omiſſion of 


lard, brought debt againſt Redner, as ſon and heir of Redner, namirg the 
plaintiff as exe» 


and recovered by default in the common pleas. 3 


Exkox being brought was aſſigned, Becauſe there wanted a warrant of at- 
warrant of attorney for the plaintiff; and the warrant of attorney r be 
was certified in this manner, CuRIsToPH, HILLIARD miles po. 4 
10 : 537 0 . Hen. 6. C. 12s 

lo. ſuo J. S. atternatum ſuum verſus Jon. REDNER,” And it —poſt. 454. 
was moved, that this was not any ſuthcient warrant of attorney, Roll, Ab. 

Ts 


becauſe he is not named executor, &c. 2 


, x 7 $9. 
But it was held, that it was well amendable, and it ſhould be Strange, 136. 
intended to be in this action, becauſe there is not any other action 1214. 


cepending. * Wherefore it was awarded to be amended, and the Po 


Judgment was affirmed, p Nougl. 5. 1. Term Rep. 783. 0 


Fide $. Hen. 6. c. 12. 18, Eliz, e. 14. '2t Jac. 1. c. 13. | 4+ and 5. Anne, c. 16, | 
and 5. Geo. 1. c. 13. 


Oſbourn again/? Rider, 
Hilary Term, 3. Jac. 1. Roll . 


JECTMENT was brought upon a leaſe made the firſt day of Fi*tmene al- 


January, 3. Jac. 1. HABENDUM d dale indenture preditte ; and 3 * 
- * 
the ejectment was the fame day. laid on the ſamg 


After verdict for the plaintiff, it was moved in arreſt of judg- Wich the de- 
ment, that this leaſe being made H ABENDUM à dato indenturæ præ- r en 
— - A 268. Hargrave's Co. Lit. 46. b. 47. 2. in. 1. Bulſt. 177. Moor, 40. 3. Roll, Ab. 
N * 307. Cro. Car. 78. 1. Sund. 203. 1.d, Ray. $4, Salk. 43. Cowp. 741. 719. 
| + 3413 342. Dougl, 446, Powel cn Powers, 499» 2+ Term Rep, 622, 
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— die, is as much as to ſay, from the day of the date, as it is 
A2. held in Clepten's caſe (a); and then the ejectment being the ſame 
day, it is ill alledged. 


But ALL THE CovrT reſolved, That the date is the time of the 
delivery, and it differs from the time or day of the date: where. 
fore the cjectment being _ oſtea the ſame day, is good 
enough. And it was adjudged far the plaintiff, | 

5 (a) 5. Co. 1. 


Carr 11. 55 Williams againſt Cutteris. 
| Eafter Term, 43. Eliz. Roll 88. 


If a deſendant QCIRE FACIAS againſt an executor, guare executionem habere 
1 non debet, upon a judgment in debt againſt the teſtator. The 
{a. and die in defendant pleaded, that the plaintiff ſued execution againſt the 
priſon, the teſtator by capias ad ſatisfaciendum, and had his body in execution, 
plaintiff cannot who died in priſon ; and demands judgment A a#io, &c. And it 
afterwards have was thereupon demurred, becauſe this execution is not any ſatis- 
9 faction: and ir was prayed, inaſmuch as he did not plead that ſa- 
tisfaction was given, therefore execution might be awarded. 


993 But TANFIELD and YELVERTON, ceteris r ab ſentibus, 
= "rg 550. held, that the bar was good; for when the body of the party is 
Co. 17 taken in execution, although it be not in itſelf any ſatisfaction, 
5 et as to him there cannot be any other execution. But if two 
had been condemned, although the one of them die in execution, 
that is not any diſcharge for the other, becauſe the execution is 
againſt both; and it is not ſatisfaQion until the condemnation be 
ſatisfied. Yet when execution is againft one only, the judgment 
being againſt one only, when he dies, no other execution can be 
againſt his goods or lands than was in his life-time : wherefore 
they held the bar to be good. But becauſe it was a new caſe, and 
had not formerly been adjudged, they would be adviſed. Et ad- 
Journatur (a). 
fa) It was moved again in Hilary Term, and adminiſtrators, may ſue out new exe · 
and adjudged for the defendant. But by cution againſt his lands and tenements, 
2 1. Jac. 1. c. 24. if a defendant ſhall die goods and eharttels. 
in execution, the plaintiff, his executors 


Lady Lane againft Pledall. 


EBT upon an obligation, which was ſet forth to be made 15. 
November, 25. Elix. The defendant pleaded non eft factum. 


Carr rz. 


On * non of 


ona * — The jury found a ſpecial verdict, viz, That it was =P 15. Nov 


ed 15. Novew- vember, 23. Fliz. but was not ſealed or delivered until the 18. Ne. 
ber, a verdit vember, 20. Eliz. Et fi ſuper totam materiam the Court ſhall ad- 
anding that the judge it for the plaintiff, they find for the plaintiff. Es. /i, Ce. 

bond was not . 2 9 f. 
executed till 18g. T HE COURT, on its being hereupon moved, without any dif- 
November, is ficulty refolved, that this verdict is found for the laintiff , for the 
good ; for it in- iſſue being generally non eſt factum, it appears to be his decd : but 
cludes the ſub- pe radventure by ſpecial pleading he might have helped himſelf, 


 Rantial part Wherefore it was adjudged for the plaintiff (a). 


Poſt. 264, 498, g- Co. 119. Hob. 73. 249. 2. Roll. Ab. 702. 2. Co. 4. Dyer 115. 3. B 
E the caſe of Cromwell v. Grundeo, Salk, 463. 


Hawkes 
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Hawkes againſt Brayfield. | Car 13, 


PRONIBITION to ſtay a ſuit for tithes; and ſurmiſeth, Tan 
Lord Chandos was ſeiſed in fee of a capital meſſuage and de- ** — 2 
meſne lands thereto appertaining in the pariſh of D. and that he during the joint 
with the defendant, being parſon of D. in conſideration of lives of the par- 
ten pounds, to be annually paid by Lord Chandos to the defendant fon and the lay- 
during their joint lives and his continuing parſon, in ſatisfaction Mt l 79% 
of all tithes growing upon the ſaid lands, that he, his farmers and made by deed ; 
tenants of the ſaid lands, ſhould be diſcharged from the payment but ſuch acom- 
of tithes of thoſe lands, and ſhould retain the lands without = polition by p- 
ment of any ether tithes : and ſhews, that Lord Chandos paid the " for a year 
ten pounds annually according to that agreement ; and that he is Fel. Gay. 669. 
farmor of that land to Lord Chandos; and that the defendant, 15 
notwithſtanding this agreement, ſued him for tithes. Hob. 1706. 
2. Roll. Ab. 
Tux Covxr, upon this declaration made, and a motion there- 1. Lev. 8 * 
upon, without any argument held, that it is not a ſufficient ſur- 2. Lev. 73. 
miſe to maintain a prohibition : for an agreement to be diſcharged C. EU. 188, 
from tithes may be far a year by pare/, and ſhall be good; but to ;, Bur hw 
have ſuch an agreement during the parſon's life, or for years, can- 3-Bac. Abr. 338. 
not be without deed. 5. Bac, Abr. 93. 


AND although it was objected, that this agreement, being in 4 pare! agree- 
way of contract by retainer, is not any leaſe of them, but only a ment that a te- 
contract (which may be for many years by way of diſcharge to — 1 
the party himſelf who ought to pay them, by retaining them with - gc, during 
out payment, as well many years as one year), yet THE COURT the life or incum- 
held, that it could not be, becauſe the law will permit it fot ag of the 
year, it being quaſi by way of ſale; but for many years (which g is vide 
found in nature of a caſe) it cannot be,—T ANFIELD faid, that 663 * 
ſuch a ſurmiſe was made in a caſe Nelſon v. Pretiman, to be diſ- * 
charged for years, and ruled to be void; d multo fortiori to be diſ- 8 
charged during the parſon's life; and ſuch a caſe was ruled be- . Lev. 3 
twixt Rolls and Rolli. — Wherefore, without further argument, it T. Raym, 14. 


was adjudged for the defendant, and conſultation was awarded. Sin. 113. 


By 5, Geo, 3. c. 17, all leaſes for one, make leaſes, are declared to be good againſt 
two, or three life or lives, or any term not the perſons granting them, and their ſue- 
exceeding twenty-one years, of any tithes, Ccefſors, Ge- 

&c, by any eccleſiaſtical perſon enabled to 


Normanvile againſt Pope. Car 14, 


Hilary Term, 3. Jace 1. Nell. 


DEBT upon a bill obligatory of forty pounds, to be paid within In debt on a 
ten days after John Lepton went by five days undivided bond payable 
from London to York and returned from York to London; and al- ww as at 
ledges in fact, that on the 18th of May, 3. Jac. 1. he went from gu —_ * 
London to York and by five days undivi went from Tork to performance 
London and from London to York ; and that the defendant, /icet need not be ſpe. 


Jepils requifitus, Wc. had not paid the forty pounds.  _ N 


The defendant pleaded, That Lepton did not go by five oy im- 1. Roll. Ab. 463. 
mediately from London to J ort and return from Tork to London, 2. Roll. Ab. sz. 
| prout, 
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Noνν⁰νανEẽ0 prout, Se.; and iſſue being thereupon, and a venire facias awarded 
agornſt from the pariſh of Bow, in the ward of Cheap, in London, where 
POP: the bill was alledged to be made, and found for the plaintiff, 


It was now moved in arreſt of judgment, FIRST, That this 
bill is not payable but at ten days after notice of his going and 
returning, Sc.; and here there is not any notice alledged to be 
. of his going and returning; and /icet ſæpiùs requijitus will not 
erve. 

n SECONDLY, Becauſe the wenire facias ought to have been of 
bond condition. London and 15+, and not of the one only; and for that both 
ed to tzo from could not join, it ought at leaſtwiſe to have been of London gene- 
Terk to Lordon, rally; fo de cor pere comitat. and not of the pariſh only where the 


the venire Mmuil 
os ah bond was made. 


by ef the county where the bond was made,—Poſt. r50. 1. Roll. Abr. 463. 2. Roll. Abr. 60 3. Hard, 15 

1. Com. Dig. 323. 

leading. PorHAm ſaid, the bar was not good, nor the iſſue well joined; 
for he * to have taken iſſue upon one of the days only at his 
peril, and not to have ſhewn the journey by wy day in the iſ- 

(a) It was af. ſue. Wherefore for theſe cauſes they would adviſe (a]. 

ter war moved again, and adjudged for the defendant, — / ide polt. 150, 


Car 15. Vaughan againſt Loriman and Others. 


af there be five ERROR brought of a judgment in the common pleas in falſe 
8 judgment given in Hibton upon Hye, where an aſſiſe was 
be acquittes, a brought againſt five, of one hundred acres of land; and three of 
writ of error the defendants were ſound ** non-tenants,” and acquitted of the 
muſt be by the di a giſin, and two were found diſſeiſors as to three acres ; and for 
ether two only. the reſidue, the verdict was found for the two defendants : and 
5- Mod. 306. yet the verdict entered for one hundred acres, and judgment 
Cop. . givenaccordingly. And for this cauſe falſe judgment was brought, 
and averred by the ſtatute of 1. Edw. 3. c. 4. that the verdict in 
a baſe court was entered in another manner than it was given by 
the jurors: and thereupon the defendant in the writ of falſe judg- 
ment demurred, and it was adjudged againſt him. 


And of this judgment writ of error was brought; and the error 
aſſigned was, Becauſe the five defendants ſued the writ of falſe 
Judgment, where three of them were acquitted and had not any 

"Joſs; wherefore they ought not to have joined in that writ, but 
it ought to have been brought by the two only: ſo the judgment, 
being given for them all, was erroneous. 


And IT was HELD to be a manifeſt error; and judgment was 
therefore reverſed, and reſtitution awarded to him of the hundred 
acres. 


Cat 16, Read againſt Potter, &c. 
Trinity Term, 3, Jac. 1. Rell . 


If a ſtature, as ERROR of a judgment in the common pleas by Sir HVilan 


to Its . Read againſt Thomas Potter and his wife, executrix of Sir Job 
menec ment. EE 3 Ne 
mifecited in £19015 ; for that they brought debt upon an obligation of five 
the declaration, but admitted by the plea, the-defendant cannot afterwards affign the miſrecital fcr error. 
Ante, 111. 125. eſt. 663. Cro, Car. 136. 232. 560. 1, Lev. 296. 2. Keb. 686. 3. Keb. 368. 
Cro. Eliz. 245. 353, Hob, 310, Ld, Raym, 210. Dougl. 93. 2. Hawk. P. C. 350. 352. 


hundred 
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Michaelmas Term, 4. Jac. 1. In B. R. 
hundred pounds againſt the defendant as adminiſtrator of Dame 


Greſham, executrix of Sir Thomas Greſham ; and declared upon an por 


obligation made hy Sir Thomas Gre/ham. to the ſaid Sir Jobn Rivers, 
the 1ſt of February, 29. Eliz. and that Sir Thomas Greſham died 
21. Eliz. and ſhewed that by an act of parliament, the 16th of Ja- 
mary, 23. Eliz. it was enacted, inter alia, for the payment of his 
debts, that Dame Gre/ham ſhould have all his lands, except certain 
lands in the county of Suſſex, which ſhould be to Sir Henry Nevil, 
his heir; and that Sir Henry Neuil ſhould be diſcharged of all his 
debts; and that the ſaid AN NE GRESHAM oneretur cum toto pandere et 
enere ſalutionis debitorum difti THQMAM prout per atium prædictum 
plmis apparet. Unde attio, &c, | | 


The defendant pleaded, That in the ſaid ſtatute it is provided, 
if ſhe did not pay the debts of Sir Thomas Gre/ham before Eaſter 
1583, that ſuch commiſſioners named in the ſtatute might ſell the 
lands of Sir Thomas Gre/ham, and pay his debts; and that all ſums 
of money which ſhould be raiſed b the ſale of his lands and 
woods, and all the goods and chattels of the ſaid Sir Thomas Gre- 
ſham, and all his debts which ſhould. be received or might be re- 
ceived, ſhould be aſſets in their hands, &c. : and pleads, that he 
had not any thing in his hands of any ſum levied of the lands, 
Ec to ſatisfy that debt. 


The plaintiff replies, That the defendant, the day of the writ, 
lad in his hands divers ſums of money, coming of the ſale of his 
lands and woods, and divers goods, and chattels, and debts, quorum 
#liqua fucrint prædicti Thom. GRESHAM at the time of his death, et 
alia que fuerint recepta vel recipi petuerunt by the ſaid Anne, ſuffi - 
cient to ſatisfy that five hundred pounds. 


And thereupon they were at iſſue; and the verdict found for the 
plaintiff, that the defendant had, at the day of the writ, purchaſed 
diverſa bona, et catalla, et debita, quorum aligua fuerunt prædicti 
Tuou. GRESHAM tempore mertis ſue, et alia que tempore attus 
prædicli fuer. recepta aut recipi potuerunt, ſufficient to ſatisfy that 
debt: and it was thereupon adjudged for the plaintiff. 


139 


Read 


againſt 
Tir, Fe, 


Tur rixsr ErRoR aſſigned was, For that this action is brought See Dyer 94. 
and grounded upon a ſtatute made at the parliament 23. Ez. and 34 293- and 


there was not any ſuch parliament, but a ſeſſions of parliament 
begun 24. Eliz. And the detendant in the writ of error thereto 
pleaded, That the plaintiiF ought not to be received to aſſign it 
for error; becauſe he himſelf in his bar faith, that“ by the {me 
*act it is further provided, &c.” ſo by this plea he hath confeſſed 
that there is ſuch an act. And it was thereupon demurred.—And 
ALL THE Cour held, that it was admitted by the plea, and there- 
fore {hall not be aſſigned for error; otherwiſe it had been a plain 
miſpleading of the act. 


A Sxcoxp Exxon aſſigned waz, Becauſe the plaintiff founded 
his action upon the ſtatute, and recites only ſuch part thereof 


Partridge's C aſe, 


Plowden, 79. 


A party need 
not recite more 
of a ſtatute than 


—.— io ſupport bis own c. Poſt. 506, Plowd. 65. 105. 410. 2. Jones, 30. Ld. Raym, 120, 
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Rae whereby he would charge the defendant generally, whether he hath 
8 aſſets or not; and it appears by the other part of the act pleaded 
rk ** by the defendant, that he is not chargeable, unleſs he hath aſſet; 

of the money received upon the ſale of the land or woods, or 
debts of Sir Thomas Greſham ; ſo the ſtatute is not fully recited by 
the plaintiff. —S:zd non allocatur ; for the plaintiff reciting what 
_ for his advantage, the defendant may plead the reſidue if he 
will, | 
In debt againit THIRDLY, For that the plaintiff, by his declaration and recital 
an adminittrator of the ſtatute, chargeth the defendant as adminiſtrator of Siy Tho- 
—— 3 = mas Gre/ham generally, whether he hath aſſets or not; and by his 
= 0 x by ſat replication chargeth the defendant, for that he hath aſſets of the 
of lands, a re» goods and debts left to Dame Gre/ham : ſo he chargeth in ſpecial 
plication that manner, which is a departure from the declaration.—Sed ua ally. 
he has aſſets is catur ; becauſe he is charged as adminiſtrator in the detinet in the 
no departure. ꝗeclaration; and that part of the ſtatute which is recited in the de- 
N claration, and that part which is recited in the bar, are to charge 
— Ur. —4 him only as adminiſtrator; ſo it is all one in ſubſtance: wherefore 
Lw. 1435. It is well enough purſuant. 
5. Com. Dig.99. 1 3 
If the plaintitr. FOURTHLY, That the replication doth not charge him accord- 
by his replica. ing to the ſtatute; for the ſtatute is. quad bona ct catalla vel de- 


von plead af- ** bita que fuer. Tou. GRESHAM tempore mortis ſuæ, aut ſibi fal- 


ſows in @ ni 66. nend, et que recepta fuerunt, aut recipi potuerunt, reputabuntur 
oy ag * pro ASSETS in manibus ANNX GRESHAM ef executorum vel admini- 
aft generally, * fratorum ſuorum; and the replication is, that the defendant ha- 
ic will be good. but die brevis, &c. diverſa bona, et catalla, et debita (not naming 
Hob. 54, what), quorum aliqua fuer. predift. THOM. GRESHAM tempore mart!s 
ſue (ſo thews but ſome of them to be Sir Thomas Gre/ham's), 
ct alia que tempore actus fuerunt eid. THOMAM ſolvend. et alia que 
tempore adtus preditt. fuer. recepta, aut recipi potuerunt; whereby 
the debts which were /o/vend. only, without alledging that they 
were received or could be received (for that comes in another 
diſtin clauſe afterwards), ſhould he aſſets ; which is againſt the 
letter of the ſtatute, which is, that debts which were cid. I HoMAN 
* ſolvend. et que recept. fuer.” or “ recipi potuerunt,” ſhould be al- 
ſets; and according to this replication is the verdict; ſo none 
of them is purſuant to the ſtatute, And then this verdict being 
ill for part of the aſſets found, is void for all: for it doth not ap- 
pear what they found to be aſſets in certain; ſo the judgment 
thereupon er roneous. But this exception was not well approved 
by THE CovkrT, but upon the firſt motion and reading of the 
record over- ruled: for the verdi& finding that he had aſſets, that 
ſuſficeth, whatſoever way he had them; and it ſhall be intended 
they found aſſets generally, which is aſſets according to law. 


FrrTHLY, It was moved, That this obligation being only 
A counter bond O 

xiven to fers à counterbond to fave harmleſs from another bond (as ap- 
barmlef. from pcars by the condition which is entered), and not for à mere 
another bond debt, is not ſuch a bond as is within the intent of the ſtatute. 
creates a debt, e non allocatur : for the ſtatute extends to all debts, al- 


6 = though it be not a bond with a condition certain for the pay- 


We Rep. . 
Dougl. 49. 2. Term Rep. icc ment 


„ eo” ”rÞnng o0)o not 8 


py a A _—_ CO —_—_ res 
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ment of money, but is ſo quodammads ; for it is to fave harmleſs Rear 
from a bond for the payment of money. Wherefore rule was „ 4 
giren that judgment thould be affirmed. OTTER, &. 


It was afterwards moved to the Court, that the wenire facias was Diminutim can» 
returned in the time of queen Elizabeth, and the habeas corpora ju- not be alledged 
ratorum was ſummoned in curid noſtrd, whereas it ought to have 323 
been in curid nuper reginæ, for there was not any ſummons in the ,4 ale 
king's court; which was a manifeſt error; as it was reſolved in a pleaded ; but 
caſe in this court betwixt Sir Francis Know!s and Becking ſhaw, the Court may 
being a caſe in the exchequer-chamber concerning the” ſchool of l crrtie 
Berry: wherefore it was prayed here that a certiorari might be — 6. 
awarded to certify it; which was granted (Po HAM abſente).—But , = 
afterwards being moved for ſtay thereof, PornAu being in court, 1. Sia. ook 
becauſe it was in the diſcretion of the Couft to award it or not, it Cro, Eliz. 84. 
being after a nu/lo eſt erratum pleaded, and in diſaffirmance of a 155. 
judgment; therefore they all m that no certiorari ſhould be nr Agr 
awarded, but that a /uper/edeas ſhould be made for the ſtay of that Sew. abs 


which iſſued befote. Whereupon the judgment was affirmed. 2 L. Ray. 398. 
Stra. 907. 


Cateſby againſt the Biſhop of Peterborough and Baker, Cant 17, 
Trinity Term, 4. Jac. 1. Roll 1828. 


UARE IMPEDIT. The biſhop ſhews that one Fer, the The fx months 
laſt incunibent of the plaintiff 's, was deprived, and 24. Te- in Preſenting as 
bruary gave notice to the plaintiff; and becauſe he did not preſet 3 | 
within the ſix months, he, after the fix months, v/z. the 11th of a- — 
Auguſt, collated the defendant, who was inſtituted and indutted : and not by the 
the other defendant, being incumbent, pleaded the ſame plea : number of day. 
whereupon it. was demurred. | = 166. 
The ſole queſtion was, Whether the ſix months ſhall be ac- a 
counted by twenty-eight days to every month, or by the half year? Co. Lit. 235. 
for the biſhop. collated after the fix months, accounting twenty- P9ugl. 4% 
eight days to a month only, but within the time of the half year. 


Ir was RESOLVED, that the time ſhall be accounted by the half 
year according to the calendar after the notice, and not after twenty- 
eight days to every month. Wherefore it was adjudgrd for the 


plaintiff, 


| Batt againſt Bradley. Casr 19. 
Trinity Term, 4. Jac. 1. Roll itt. 


TRESPASS, quare averia ſua cepit at Kymbolton, and chaſed them, To  judtivcs- 


&c. The defendant juſtifies in ſuch a cloſe for damage fe- _— — 
or a taking 


fan. The-plaintiff ſhews, that the place WER E was another 7 
cloſe: whereupon the defendant demurred, pretending that the in fsh = 


plaintiff never made any new a//ignment, but where the writ is the plaintiff 


2 clan ſum fregit —T te CourT held the contrary. Wherefore may new a 
was adjudged for the plaintiff, 2 —— 


place, Hob, 176. Skin. 281. 3. Will, 20. 1. Freem. 238. 246. 6. Mod. 120, Salk, 453- 
Id. Ray, 141. 1. Term Rep. 479. 


Brovghton 
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—_— Broughton againſt Moore. 

| Trini'y Term, 4. Jaci i. Roll 959. ä 

An information PNFOR MATION for not coming to church by ſuch a time 

— contra fermam ſtatuti, for which he demanded the third part, 

conclude contra And becauſe there are three ſtatutes in this caſe, viz. 1. Eliz. c. 2. 

formam ſtatuti. 23. Eliz. c. 1. and 29. Eliz. c. 6. and it doth not appear which, it 

Fide poſt. 187. was adjudged ill. Cox; ſaid, it was ſo adjudged upon an infor- 
Cro. Elz. 750. mation againſt Talbet and others upon this exception. 


2. Leon. 5. Allen, 4. t. Mod. 191. 3. Lev. 61. 6. Mod. 140. 2. Hale, 165. Stra. 602. 843. 
1066. Ld. Ray. 1518. Dougl. 425. 2. Hawk. P. C. 358. 5 
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Cat 20. Brediman agaiaſt Bromley, 
Trinity Term, 44. Eliz. Rell 88. 


AX ASSTZ2E A SSISE for a rent-charge deviſed to him for life, whereof he had 


cannot be main- ſeiſin by the hands of a termor for vears. 
tained of a rent - . Ts * 5 
charge whereof The queſtion was, Whether this ſeiſin were ſufficient to main- 


the grantee has tain an aſſiſe? 


. And it was held by ALL Tur Jusriexs, that it was not a ſuffi- 


mor for years. Cent ſeiſin; ſor it is a payment only, and not a ſeiſin; for a leſſee 
6. Co. 57, 38. for years cannot bind or charge the frechold. 


Lit. f. 236. Coker, Chief Fuſtice, gave five ſeveral reaſons, that it could not 


Moor, 626. be a ſeiſin to maintain an afliſe. 
1. Chan. Caſ. 120. 


3. Chan. Ca.. 92. F1RsT, In reſpect of the imbecility of the eſtate which the leſſee 
— for years hath. | 


SECONDLY, Seiſin is always in the realty. 


TH1zDLY, A lefſee for years by his poſſefiion may take ſeiſin for 
him. in reverſion, but he cannot give ſeiſin; and leſſee for years, 
baily or guardian, may take ſeiſin, but they cannot give ſeiſin. 


FovrTHLY, Becauſe it is remedileſs ; for tenant for years can- 
not make a rent- ſeck to be good which was not good, viz. to have 
remedy for it: and redditus /iccus before ſeifin is not aſſets. 


FirFTHLY, Divers inconveniencies would enſue if it ſhould be 

a ſeiſin; but he did not thew what.— Wherefore it was adjudged 
for the deſendant.— Sce THE YEAR Books of 21. Her. C. pl. 9. 
2. Hen. 6. pl. 1. 8. Hey. G. pl. 16. 8. . 16. 8. Edw. 3. pl. 53. 
N. B. 179. 4. Hen. 7. pl. 14. 2. Hen. 4. pl. 4. 39. Hen. 6. pl. 2. 
33. Edw. 3. Verditt,” 47. 49. Edw. 3. pl. 8. 27. Edi. 3. pl. 03. 
| See 4. Geo, 2. c. 28. | 
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Cast 21, Smith againſt Batten. 


In covenant for COVENANT in London, for not repairing of hedges, and for 
wre _ not plowing of the land in the county of Hertford. Upon 
— de do ne Thi dicit, a Writ was awarded to the ſheriff of London to enquite of 
place where the the damages. The damages were found, and the writ was returned, 
leaſe was made. It was moved that the writ had iſſued erroneouſly, becauſe it was 
Polt. 375- 446. not directed to the ſheriff of Hertford, where the land lay, and 
7. Co. 2. 2. where the damages were properly enquirable.— Sed non allocatur ; 
e becauſe the covenant is founded upon a writing made in Landon. 
, . Wherefore it was adjudged accordingly. 
Hob. 37. . Sid. 266. 1. Lev. 259. 1. Mod. 194. 1, Saund. 240. Show, 192+ Carth- 182, 
1. Salk, 80. 2. Term Rep. 238. | 
| Hilary | 
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Hilary Term, WES... 
4. Jac. 1. In the King's Bench. 
Sir John Popham, Knt. Chief Juſtice. 
Sir Edward Fenner, Kut. 
Sir Chriſtopher Yelverton, Kut. | Juſtices. 
Sir Lawrence Tanheld, Kut. | 
Sir David Williams, ut. 


Sir Henry Hobart, Knt. Altorney General. 
Sir John Doderidge, Kut. Solicitor General. 


Burton againſt Tokin. Cat te 
CTION FOR WORDS. Whereas he is, and fuch a day tt is aQionadle 


(which was the day of the ſpeaking), and for many years to ſay of a Juſ- 
before, was, a juſtice of peace, that the defendant ſpake of e that he has 


given ſecret 


kim theſe words: You are a ſweet Juſtice! You ſent your war- 5-7 3 
- 3 > 6 2 

« rant for J. S. to be brought before you for ſuſpicion of felony; p.rfon againſt 

« and afterwards ſent J. L. to him to give him warning thereof, whom he has if- 

that he might abſent himſelf.” After not guilty pleaded, and 4 a warrant. 

found for the plaintiff, it was moved, that theſe words were not Moor, 401. 

actionable.— But ALL THE Cour held, that the action well lay; 

for it toucheth him in his office to give ſuch ſecret warning, to 


cauſe him to abſent himſelf, Wherefore it was adjudged for the 
plaintiff. 


Williams again Cutteris. 
Vide ante, page 136. Car 2. 
HIS caſe was now moved again. 


Poryam, Chief Fuſtice, WILLiaMs and TANFIELD held, If a defendant 
that the plea is good: for when execution is awarded againſt one die in execution 
perſon only, and by a capias ad ſatisfaciendum his body is taken in 9 —_ 1 
execution, and is returned, it is an abſolute and perfect execution hu 1 
againſt him; and no other execution can be againit him, his lauds a þ. . 
or goods: and although the law ſaith, it is not any ſatis faction in Ante, 136. 
itſelf, yet it is ſo high, that there cannot be any other execution; Poſt- 320. 338. 
and when he dies, the execution is determined as to him, and there Moor, 358. 
cannot be any other execution of his goods or lands (a): and not $- Co. 87. 
like to the caſe where two are condemned, and the one is taken in bag * 54 8 
execution and dies, yet execution may be againſt the other; be- — on 
cauſe it is not any ſatisfaction, and proceſs is not determined Stra. gor. 
againſt the other, and the one is chargeable as well as the other; Salk. 349. 
but where the one only is in execution, and dies, the executor is 


diſcharged, and there cannot be any new execution. 


 YeLverTox doubted thereof; becauſe it is clear that his bod 
is but as a pledge for his debt, and is not any ſatisfaction in itſelf : 
Wherefore he ſaid, it was not reaſonable that the party plaintiff ſhould 
be deprived of all his remedy by his death.—But notwithftanding 
It was adjudged for the defendant. Vide N. B. 246. b. 41. Af. 15. 
33. Hen. 6. pl. 47. 3. Hen. 6. pl. 7. 

4) But now by 21, Jac. t. e. 24. «aj. plaintiff may have execution againſt his 
Wough a priſoner die in ex:cution, yet the lands, goods, and chattels. 


Taylor 
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c 3 Taylor againſt Perkins. 


® Thou art a tes ACT ION FOR THESE WORDS : © Thou art a leprous 

prous knave, „ knave.” It was demurred upon the declaration, Becauſe the 
; defendant conceived an action lay not for theſe Words. But upon 
+. Roll. Ab. 44. the firſt motion ALL THE Cour held, that the action well lay; 
Cro. Elz. 214. for they are as well actionable as if he had ſaid, * Thou waſt laid 
289. 643, * of the pox.” Wherefore, without argument, it was ad}udged 


Poſt. 430. inti 
_ E * for the plaintiff, 


Strange, 1189. 1. Com. Dig.185, 12. Mod. 248. See Villen v. Monſley, 24 Wilf. 403. 2. Burr, 952. 
* 


Carr 4. Molineux againſt Chriſtopher Molineux. 
Hilary Term, 2. Jac. 1. Roll 360. 


A will may be PI ECTMEN of a leaſe of Bridget Molineux at Thorp, of a houſs 
= 3 E and lands in Thorp, and alſo 4. liberd piſcarid infra rivulum di 
ference to ano- TI RENT, habendum for three years, &c. Upon not guilty pleaded, it 
ther inſtrument; was found by ſpecial verdict, that Sir Edward Molineuæ was ſeiſed 
and therefore of the ſaid tenements and apa in fee, and held them in ſoccage, 
"Ty" „and made his will in writing, whereby he deviſed in this manner! 
adn os I Edward Molineux make my will as — the diſpoſition 
« arcexpreſedin ànd order of certain annuities or rents to be iſſuing out of cer- 
* ſeveral writ- ** tain of my lands and tenements, as followeth: WHerEas | 
@ 8: ferc © have lands in Thorp, &c. in the county of Nottingham, I will 
Fe ſealed, is « that my younger children not married, viz. Edward, Thomas, 
* Chriſtopher, &c. ſhall have ſuch ſeveral annuities or annual rents 
* © as be expreſſed in ſeveral writings ſigned with my hand, and 
a-Rell.Ab. 253, © ſealed with my ſeal, according to the true meaning of my ſaid 
69 « writings. And wHEREAs my ſaid lands are of greater value than 
Cro. Elz. 525. © the ſaid annuities, I will, that if my heir after my deceaſe truly 
Owen, 188. „ pay the faid annuities, that then my ſaid heir ſhall have the 
_ Will. „ order and diſpoſition of my lands as long as he ſhall perform 
2 oats Win. my will. And if my heir do not perform my will therein, then 
56. „ will that my executors, and the ſurvivors of them, ſhall have 
1. Com. Dig. 21. * the order and diſpoſition of my ſaid lands to perform my will; 
7 — 132» and my ſon and heir to have no meddling there with, becauſe he 
Doagi. — * © hath not performed my will. And ĩf there be default in my ſaid 
2. Alk. 213. * heir that my will is not performed, and alſo in my executors, or 
Powel on Dev. the ſurvivors of them, that my will is not performed, then I will 
an. „that all my ſaid lands ſhall be to my younger children during 
Dougl 3. « their lives. And he conſtituted Fohn his eldeſt ſon, and the faid 
Edward and Thomas, and two others, his executors, and died.— The 

jury find, that he made a wtiting of the — of the rent of bl. 

138. 4d. by the year iſſuing out of all his lands to Chriſtopher Mo. 


lineuæ for his life, with clauſe of diſtreſs, which was figned and ſealed 
by him; and that afterward John the eldeſt ſon paid it during his 
life, and had iſſue Edward, and died; that Edward aſſured that 
land to Bridget the leſſor for her life; and that afterwards the rent 
of 6L 13s. 4d. mentioned to be granted to the ſaid c 


2 


r , o.. 43. £4 
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vn not paid at the Annunciation, anno 40. Elix. by Edward, nor at Mo:mevs 
ur time after by the ſaid Eduard, nor by the executors of Sr * n 
7l:vard Molineux, nor by any of them; and that Edward the ſon of ä 
en died; and Bridget entered and let to the plaintiff; that Chri- 


- entered for non-payment of the rent, &c. 


Tut Court; after divers arguments at the bar, reſolved for the 
plaintiff, | | 

FixsT, They held, that this will deviſing ſuch rents, which are 
mentioned in ſuch writings under his hand and ſeal, is a good de- 
viſe in writing of the rents themſelves : for it refers to the writing, 
whatſoever it 1s, as if it were ſpecially limited in that will; and it 
is a good deviſe to them of the ſeveral rent-charges: Tan- 

FIELD therefore reſembled it to the caſe where a man deviſes 
that his executors ſhall ſell his lands, and the executors afterwards 
ſell them, it is a good deviſe of the land itſelf by that will. And 
upon this reaſon, in Fairfax's Caſe, in the court of wards, it was re- 
ſolved by the opinion of the Chief Juſtices and the counſel of that 6: Co. 17. b. 
court, that where one makes. a deed of feoffment to divers uſes, and 
mikes no livery, atid afterby his will deviſes the land to ſuch 
perſons and in ſuch manner ds he appointed by his deed of feoff- 
ment, it was a good deviſe of the land, But they all held, that a 
will cannot refer to words only without writing, but jt ought to 
be a will in writing for all ; and therefore there cantiot be any 
averment to add any thing thereto by words dehors, nor to abridge 
it by a condition added thereto by words: 

SECONDLY; They held; that theſe being rent-charges by the A fom in groſs, 
will, and the condition being to pay them according to the intent and collateral to 
of the writings, it wants a demand; for otherwiſe the eſtate would ide tid: of the 
not be defeated (for it is payable ini nature of 4 rent, ind not as a 
coilateral ſum); and therefore it is demandable, as 14: Edw. 4. wand. 
and 22. Hen: 6. | Poſt, 424. 

. 5. Co. 95. Cro. Eliz. 688. Co. Lit. 210, Dovgl. 483; 486; 


TarzabLy, All the Juſtices, except Po pA, held, that this A conditions 
condition extended to the heir of the heir of the deviſor, and ſo * if my biz ds 
to every heir, becauſe it is nomen collectivum; and he is to be tied to „ Let Pay furt 
the pay ment of the rents during the lives of every of the ſons who ,, — 
by intendment might ſurvive the eldeſt ſon; and therefore, by con- « g6 te A ex- 
truction of the will, it ſhall be intended to extend to every heir tends to t heit 
fot the pay ment during their lives. But PoHA M doubted there- & tte heir. 
of, decauſe the words are, that his ſon and heir ſhould not have 1. Roll. Abg. 


the meddling ;” ſo it extends to him only in words; and the in- 23 25 
tent ſhall not be ſtretched in a condition. Cro. Car. OT” 


| ; Co. Lit. 153. 

Fovarntu; It was reſolved by ALL T: Count, that although where an wy 
the ſaid ſums were not rents out of the lands, nor payable by the is upon condi= 
heir without demand (becauſe he was rivy to the Condition). yet tion to be void 
oo iopher Molinezx the younger fon had not any title; becauſe ® . 
: ere 0vJht to be default in the heir, and alſo in the executors, before he. oe Noah 

de Youngeſt ſon could enter: and there cannot be any default will nor be dro - 
; 1 ken if the 
rot demanded. Polt. 476. Co. Lt. 201, 1. Roll. Ab. 458. Hod. 331. Moor, 408. 7. Co. det 
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Morrwzvs in the executors for 12828 until notice be given to them 
r of the non-payment by the heir, whereof they cannot by any in- 
Niriszux. tendment have cognizance without expreſs notice given, and 
8. Co. 93. that lies in the cognizance of him who is to receive it: wherefore 
138 no notice being found to be gen to the executor, and that there 
Cro. Eliz. B29. Was a default after, there is not any condition broken, ſo as the 
Deugl.453-436- younger brother might enter to take advantage; wherefore his 
Entry is not congeable. And it was thereupon reſembled to the 
caſes, 8. Edw. 4. pl. i. where notice ought to be given of an ar. 
bitrament, although the obligee himſelf be the arbitrator, and 
19. Edu. 3. Warranty of Charters,” that although one recover; 
in a warrantia chart pro loco et tempore, yet if he be afterwards im- 
* pleaded in an action wherein he may vouch, he ought to vouch; 
and if he doth not, he ought to give notice. Fde 5. Co. 113. b. 
allerie's Caſe ; that bargamee of a reverfion ſhall not take advan. 
tage of a condition annexed to a teaſe for the payment of rent, 
without notice given of the grant, although the reverſion bein him. 

And upon this point principally it was reſolved for the plaintiff, 
Ins ſpecial ver- Bur Ax EXCEPTION was taken, becauſe the liſe of Bridget, who 
date im. Was tenant for life, and the leflor in this action, was not found 
ftances thall and then it doth not appear that the plaintiff had title Sed unn all 
de intena:d. catur; for it ſhall not be intended that ſhe is dead, unleſs it had 
Ante, 64. 111- been found: and in a ſpecial verdict all neceffary cixcumftancs 


#7 26. .6; ſHhall be intended, unleſs it be found to the contrary. 
9. Co. 51. Cre. Car. 492. 2. Lev. $6, Lut. 1226. : 
By 21. Jac. 1. c. 13. no judgment ſhall perfons, ſo as upon examination the (aid 

be ſtayed or reverſed for lack of any aver- perſon be proved to bo in Riſe, See alb 

ment of any life or lives of any perſon or 4. & 5. Ann. c. 16. 
An <je&menct SECONDLY, It was moved, that an ejeAment lies not of a piſ- 
will not e for cary ; and it doth not appear in what vill the piſcary is, and da- 
22 | are entirely giver. —THE Count as to this point was 
— doubtful; but to avoid queſtion therein, the eue releaſed his 
2 Rel Ab. 784. damages totally, and his action guoad the piſcary, and had lis 
Velv. 143. judgment for the reſidue (a). The like judgment was given this 
Co. Lit. 3. Term in another action concerning the fame title, where the ſam: 
8. Mod. 277- ſpecial verdict was found, between Fretebvile v. Molineux ; but none 
* —4 1. of theſe exceptions were taken therein. Wherefore it was adjudg- 
Sce the paint ed for the plaintiff, | | 
adjudged on a writ of error, Cro. Car, 492. See alſo 1. Lev. 212. and Sid. 426. that it will not lie & 
Paunagio. (0) As to this point, ſee 1. Roll, Abr. 784. 2. Bulit, 28. 3. Leon. 128. Style, 3e, 


CASE 5. Parry againſt Dale. 
Michaelmas Term, 2. Jac. 1. Roll . 


It an action be DEBT upon an obligation de quingentts libris. The defendant 


drought on a ied oyer of the obligation, which was entered in hec 
bond © de quine verb: NOSERINT wuniverſs per nos WILLIAM DALE, &c. teri a 


„ pent;s libris, we — . "209" "ad. 1 
. ir firmiter obligart Thou PAL TRI in e libris ſelvend. &, 
routes av Gy The condition was, Whereas John Swinnerton had a leaſe of the 


2 2 N * had an intercſt, ke, Ft the 
> ts,” the de. piaintiff fhould have the moiety; that then, &c. The defendant 
= — pleaded an aſſignment of the teaſe in bar; but in ſuch manner 
ſubſtamiallyhad. —Poſt. 190, 203. 261. 290. 603. 657. 2. Roll, Ab, 146. le. 9g. Hob, 116. 119 
10. Co. 133+: Cro. Elia. 895, Cre. Car. 437- Salk. 652. 5. Md. 278. Id. Ram. 335. —_— 


| 
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hat the Court held it to be inſufficient ; and the plaintiff demut- Pan 
ring thereupon, he prayed his judgment. But it was moved for N 
the defendant, that the plaintiff had declared upon a bond, and the * 
bond pr"; he intended to declare being entered in hec verbe, 4. Com. Dit. 
peared to be variant; for quemguegentis is not ſenfible, nor is 172 1 666 
wngentis, as is pretended ; for it is not any word at all, and not f 
ke to 9. Hen. 6. pl. 7. where an obligation of . wigint:” for 
* vigint; libris is held to be good; for ** is but two fingle 
«ys, ſo it is good enough: and the caſe of Walter v. Pigor, 
Mer, 645. which WILLIAMS, 7uftice, enforced much to be all one 
with this caſe, was anſwered, that they are not alike ; for there it 
8 © ſeptuagenta for ** ſeptingenta, which is all one; for . /epru«”” 
6 always taken for“ Aims and “ genta” dat ſemper ** centum,”" 
ſoit is good in proper ſignification : and there the condition was 
for the payment of five hundred pounds ; whereby it appears to the 
Court that the penalty was more; but here the condition is to do 
:Collateral act; ſo it doth not ſhew the expoſition of the bond: and 
is always variant from n,“ and ſeveral letters, and cannot 
be expounded all as one; as 2. Hen. 4. pl. 8. and 14. Aſiſe, ina writ 
of affiſe, videre TENENENTUM id pro TENEMENTUM was good 
enough there ; and the reaſon was, becauſe in the writ part of the 
writ was good, and that which came after was but a miſpriſion of 
the clerk, which ſhall not make it vicious; but where the word is 
inſenſible, and hath not any other thing to expound it, it cannot 
be good. — Wherefore by ALL THE CovurT, except WILLIAMs, 
who much oppoſed it, it was reſolved, that the declaration was 
variant, and the obligation ill in ſubſtance ; and therefore adjudged 
for the defendant (a). 
(a) A writ of error was brought upon ended by the mediation of the Judges, and 
this judgment, and the queſtion, during the zool. given by ordey to Pane, and general 
tourſe of three years, was many times de · releaſes ſigned ; for myſelf,” ſays Lok> 


bated, and every precedent produced: but Hon r, and moſt of 8 of 
n Eaſter Term, tq. Jac. 1. the cauſe was, opinionthe bond was good for 5col. 19. 


Bagſhawe againſt Goward. ce 6, 
Hilary Term, 3. Jac. 1. Roll 1070. 


TRESPASS; for that on the 14th of Oeber, 2. Fac. 1. he took Treſpaſs for 
and carried away a gelding of the price of five pounds. The — vom Athy 

cclendant juſtifies as the king's bailiff of the manor of Ea/t-Longten, — is 
within the duchy of Lancaſler, for that he had waifs and eſtrays good on a ge- 
there, and took that gelding there coming in as an eſtray, and kept neral demurrer, 
and detained him as an eſtray, until afterwards the plaintiff retook Ante, 135. 
and reſeized him, que cf eadem captis et abdudtio, Cc. The plaintiff * . 
replies, that the defendant ſeized him the 14th Ofober, 2. Fac. 1. f. Roll, Abr. 
nd that the defendant py/fea, 16th Ofober, 2. Fac. I. and before his . 370. 
reſeizure, laboured the ſaid gelding, riding upon him and drawing 5; = | 
= him, whereby hc was much damnified. A hee, c. The de- , Les, 230. cen. 
autant heren n demurred, becauſe it waz a departure from the lg.Ray.76.720- 
<laration for in that he brought hivaction for the taking a 
f his gelding of the price of five pounds: that imports h never hac 
ary aged. and where he hath his geliing again, the gule in the 

exiſter, 97. is, that he ſhall not ſi jii.—Sed nen aliKdttr:; for 


Yhere he counts in treſpaſs precis, Al. it is no plea that he bad hi 
hk 2 | 
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Bacsnawe goods again; for that is only to be given in evidence in mitigation 
azainff of damages: and whether he faith prct:;, or doth not ſay it, is not 
wand matter of ſubſtance, or material. Vide 3. Hen. 4. pl. 15. 11. Hen. 4. 
pl. 2. F. Hen. G. pl. J. | 

In treſpaſs for SECONDLY, It was alledged, that th's is a departure: for now 
raking and car- it appears that the firſt ſeizure was lawful, and he brings the action 
ding, if de for the abuſe, which is matter ſubſequent at another day; ſo he 
1 juſ- ought to have brought the action for the tert, if he did any, for 
tify as ſor an the offence the laſt day, and not for the taking, &c. ; therefore the 
eſtray, a repli · replication dotir not maintain the declaration for the treſpaſs al- 
— ledged the firſt day: alſo, the uſing of the eſtray by way ot riding 
the geldingis OT drawing in a cart, being proper ſervices for him, is no cauſe of 
rot a departure; action; becauſe he who hath property may uſe it, fo as he doth 
for he is thereby not miſuſe it: and he who hath an eſtray may for that canſe uſe 
ane treſ- him; but then he muſt not demand any thing for the meat of ſuch 
Po „an eſtray. But a diſtreſs may not be uſed, becauſe he hath it by 
law only as a gage: and this caſe is not like to the abufing of : 
diſtreſs, or the exceeding of an authority in law; for there treſ- 
Felv. 96. Pals hes ab initio (a), as 21. Edce. 7. pl. 22. 33. Hen. G. pl. 26. 
7. Roll. Ab. f. 11. Hen. 4. pl. 75. F. Hen. 7. pl. 10. 10. Edu. 4. pl. 2. But he 
2. Roll. Ab. 562. who abuſeth an authority in fait is not puniſhable in treſpaſs, but 
aaa. Hy action on the caſe, for exceeding the authority given him; a 


Ld. Ray. 76. 2+ Ediu. 4. Pl. 4. 12. Edw. 4. pl. 8. 18. Edw.4. p/.27. 21. Edu. 4 


2. Will. 313. Pl. 75-: and the abuſe of the eſtray (he lav ing a property) is the 
3- Will. 20. cauſe of the action upon the caſe; fo this action 2 et armis lies not. 
eee — But ALL THE CouRT (Porn am abſcnte) held. that there is not 
Wants, L Term any difference betwixt this caſe and the cafe of a diſtreſs; for he 
Rep. 12-in bath it by authority in law, wherefore he is puniſhable for the 


point. abuſe by treſpaſs as a treſpaſſer ab iuitio. 


A firay horte ALSO THEY ALL HELD, that this ufing of the eſtray was an abuſe 
token damage thereof; for it is not lawful for any to uſe it in any manner, un- 
1 cannot jeſs in caſe of neceſſity, and for the benefit of the owner, as to milk 

n miſch-kine, becauſe otherwiſe they would be ſpoiled ; and ſo of 
IS” the like: but to ule a ſtray. horſe by riding or drawing is tortious, 
1. Roll; Abr. although it were alledged, that the common courſe is to ule {tray 
673. 87%½/ horſes with withs about their necks. But TIE Court held it to 
—.— —— be an abuſe, M herefore they adjudged it for the plaintiff. 

115. 


8 1. Leon. 220. Owen, 46. Yelv. 96. : Salk, 243. 3 Com. Dig. 122. Is Vern, 37* 6. Mod. 2!6, 


1. BL, Com. 298. 5. Com. Dig. 663. | 
. (a) See 11, Geo. 2. c. 19. as to a df. to dilireſs for non - payment of poor 
tꝛeſs ſor rent; and 17. Geo. 2. c. 38. as rate. 


Sa 7. N Fawcet's Caſe. 
If reſtitution be FAWCET was indicted upon the ſtatute of 8. Hen. 6. e. 9. for 
une forcibly entering into the rectory of Horncaſtle, and thereof 
1 diſſciſung the b;/hop of Carlifle. The forcible entry was before tie 
nt EG > 2 . 
ard the king Ede of the laſt pardon, and he tendered a traverſe to the indift- 
pardons the ment; and after a verire facias awarded and returned, and a diftrin- 
force, d de- pas with à nit prive, the pardon came, which diſcharged the fine 
enter cant for the King. Whereupon it was moved, that the trial ought to 


altcrwards pro- S. 
. — 4 be fared ; for there ought not to be any further proceedings 


traveric to the inuicinient, to obtain reſtiturion, Yelv, 49.99. Cro, Car. 32. 47. 449. ; 
Ms — thcreupons 
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thereupon ; for it being the king's ſuit, is diſcharged by his general Fever 


ardon. But it was ſhewn to the Court, that the party indicted was CASE. 


ouſted from his poſſeſſion by colour of this indictment, it being fall2; 3 %, 68. 
the writ of reſtitution being awarded upon it: wherefore he prayed Cto, Eliz. 31. 
that he might proceed, and he would relinquiſh any benefit of the Co Lit. 257. 
parg@n ; for he had not any other means to be reſtored to his poſ- ——— 2 
ſeſſon; and it was not reaſon that the general pardon ſhould pre- 5 P. C. 
judice. 

FexxER and TANFIELD were of opinion, that it appearing 
here upon record that his poſſeſſion was taken away by a writ 
of reſtitution upon this indictment, it is reaſon he ſhould proceed 
upon the iſſue joined before the pardon to be reſtored to his poſ- 
ſkfhon ; for which otherwiſe he had not any remedy. 


But WILLIAus and YELVERTON (abſente PoPHAM) held, that 
there ought not to be any proceedings upon this indictment, the 
offence being pardoned by the general pardon, whereof they are to 
take notice, and the party cannot proceed to have reſtitution ; 
when, if it ſhould paſs againſt him, the king ſhould not have the 
benefit of any fine. 

Williams ſaid, it was ſo reſolved in this court upon con- 
ference with all the Judges of England, by expreſs command from 
the queen, in a caſe of Lord Stafford v. Sir Thomas Tm: and it 
was commanded to make ſearch for that precedent, but there could 
not any ſuch be found. —A fterwards being moved again, 


YELVERToON ſaid, they had conferred with all the Judges in 
Serjeants-T1mn, in Flect-ſirtet; who held, with the offence being 
pardoned there ought not to be any proceeding to have reſtitution. 
—Wherefore, by the rule of THE CoUuRrT, it was ordered to be ſlayed. 


Gennings againſt Markham. | cler 3. 


DEBT upon an obligation. The condition was to perform an An award that 
arditrament, The defendant pleaded, uullum fecernnt arbitrium, one party ſhould 
The plaintiff ſhews the arbitrament, viz. that they awarded the P on the 
defendant ſhould pay ſuper vice/imum primum diem Maij tune provime 22 rf 1 
ſeguentem twenty pounds to the plaintiff; and that the plaintiff — 
aber prædictum primum diem Maij ſhould releaſe tothe defendant thould release 
all his right in ſuch copyhold immediately upon the ſaid payment; upon the faid 
and alledgeth the breach, gusd licet he was ready to make the re- rſe of May, 
leaſe, that the other had not paid the twenty pounds according to js vid. 
the ſaid arbitrament. Polt. 183. 


It was thereupon demutred: for it was moved, that in regard 1 Roll. Ab. 254. 
the releaſe was to be made upon the forefaid firſt day of May, and Y% 57: 
there was not any ſach day (ſo it is inſenſible), the arbitrament — 
thereupon is void, it being the conſideration of the payment; the vaik. Mo ; 


payment need not to be made, but is void in all. 2 „ Ld. Ray. 194. 


Tag wol Count was of that opinion: for the recompence 3, 5 
vs arbitrament ought to be equal and reciprocal ; and if it be 
Fold on die one part, it is void for all.— Sed adjournatur. 
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| Car g. Comyn againſt Kynets. 
| Hilaꝶ Term, 2. Jac. 1, Roll 637. 
An ejectment ERROR of a judgment in Durham, in an ejectment of a coal. 
will tie for a mine in the pariſh of Che/tin in the Sireet. The defendant 
XD * pleaded not guilty ; and it was found againſt him, and judgment 
43:8 yi A given for the plaintiff, | | | 
Show. 364. Tur FinsT ExROx (a) aſſigned was, That an ejectment lies not 
2. Satk, 255. Of a coal-mine, becauſe it is quoddam proficuum ſubtus folum, and an 
7, Lev. 114, babere facias poſſeſſionem cannot be thergof. | 
—.— 143 Sed non allecatur ; for it is a profit well known, and whereof the 
1. Sid. 161, lay takes bon cenuſance, and therefore an ejectment well lies thereof. 
Ronaington. 35. And TANFIELD ſaid, it was adjudged in this court in the caſe of 
1. Burr. 133. MHr. NMyld, that an ejectment lies of a boyllary of falt : and it was 
Deugl. 325- cited to be likewiſe here adjudged betwixt Linda and ¶ illiam 
that this actipn well lies for a coal- mine. * 
(a) For the Second Et or affigned, vide Poſt, 165. 


Sans e. Normanvile egainfl Pope. 
Vide Ante, Page 138. | 
A faQ alleged in T Hls cafe was now moved again in arreſt of judgment; and an 
—— kX exception taken, which — not tab en . Becauſe it 
ing in what pa. is not alledged to what pariſh in London he returned, but to Londm 
r:ſh, is bad. generally; which is not good, but it ought to have been to a 
Ante, 27. parith from which a venue might have been.—And for this cauſe 


4s 526. 513. ALL THE CovakT held the declaration to be ill. 


Co. Lit. 125. 2. Cro. Car. 71. 6. Co. 14. 9. Co. 96. 11. Co. 25 · Hob. 70. 89. 1. Sid. 175. 
5. om. Dig. 30. 2+ Hawk. P. C. 266. 

On a promiſets To THE SECOND EXCEPTION, That notice ef the time of his te- 
pay on an ad turn was not alledged to be given, and therefore the monies are 
to be tote by a not Payable, TAN TIEI Dp held, as this cafe is, there needed not 
tranger, notice any notice, becauſe the act is to be done by a ſtranger, and his 


— creo time of return lies as well in the notice of the obligor as of the 
Foft. 43.  Obligee ; wherefore the obligor is at his peril to take notice thereof, 


. res: Rut the other Juſtices doubted ti:ereot. 


1.Roll. Ab. 463. 2- Bulſt. 144. f. Com. Dig. 53 Cowp. 622. 
Ane Io THE Third ExcErriox, That the venue ought to have 
only in a pariſh been from London, ſo from the body of the county, and not from 
in Landon is bad. the pariſh of Pow ; they all held the trial, for this cauſe, to be ill, 
Cro. Car. 3p. — Wherefore, Por HAM abſente, it was adjudged for the defendant. 
Car 17. Edwards againſt Ouſley. | 
Words ation- ACT ION FOR THESE WORDS ; *«: Thou art a witch, and 
able. AI will prove theca witch.“ 
2 96. 39% It was moved in arreſt of judgment, that the action lay not, be- 
_ cauſe it is a thing ſecret in the mind, and cannot be diſcoyered. 

Cro. Car. 324 But ALL THE Cova r held, that the action well lay, eſpecially 
N r. Ron. the words being ſpoken ſince zhe ſtatute . Fac. 1. c. 12. which 
66 45 makes every witchcraft felony (a). Wherefore it was adjudged for 
yy — the plaintiff EY „ ie th btn Fre 5 : 26/5 
c. Car. 284, 329. i, as bring joo general and charging no particular a of witcheraſt 

$2 #) This ſtatute is now repealed by pillory. See alſo 17. Geo. 2. c. f. bf 

9- - 2. C. f. which puniſhes pretenders which they hall by deemed regues 11d 


bo prinberoft, Hi. vun jan dle and © vagabondy, nt 
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Ford's Caſe. Cas 12. * 


N INDICTMENT was preferred againſt him up6n the ſta- An indictment 
tute of 8. Hen. 6. c. 9. — he —— with force, and diſ- 2 
ſeiſed Harla bender, and held him out with force. The hill was 3 
ſound as to the detainment with force (a), and thereupon reſtitution entry was 
was awarded. The indictment being removed, and all this matter peaceable. 
appearing, it was now moved that this indictment was ill, becauſe Ante, 19. 
it is not found that he entered peaceably, as it ought, according rags 257. 
to the words of the ſtatute.— Aud ALL THE Cour was of that, — * 
opinion. 2. BaceAbr.s 5%: 
| 1. Hawk. 25 
[t was then prayed to have re-reſtitution : but it was moved Where an in- 
that it ſhould be ſtayed, becauſe it is only matter in the diſcretion ment af | 
of the Court; and it appears that the intent of the jury was — . 
not to find a diſſeiſin; and if re- reſtitution ſhould be had, he tution has been 
Earl of Oxford, who is in ward to the king, is to have the bene - had, is quaſhed, 
fit thereof; and then Harlakender, who had been thirty years in re-reſtitutign 


- g ſhall be 
poſſeſſion, ſhould be infinitely delayed and kept out of poſſeſſion. —— 


—But yet, being but to make re- reſtitution after an ill reſtitution, g,, 68. 
PornANt, WILLI Aus, and TANFIELD, held it to be reafonable, B. R. H. 7. 
and awarded it, againſt the opinion of FENNER and Y EL- Strange, 474+ 
YERTOV. | Job. 

(«) See 2. Hawk. P. C. 3c0. and Cowp. 325. 


Lord Darcy agaia/t Page. . | Cart 13. 
Trinity Term, 4. Joc. 1. Roll 1965. R 


VALORE MARITAGII. The defendant tendered a traverſe In what 

upon the tender of marriage alledged in the count. It was n * render of 
thereupon demurred ; and after argument at the bar ADJUDGED; 74 a 
that the tender was not traverſable in this action: for maritagium ante, 66. 
de nero. jure pertinet domino; and if the tender ſhould be of neceſ- , It. 70. 3. 
ſity, the lord might be defeated of the marriage; as if one take 6. co. = 
an infant, and go with him beyond the ſeas ; or if he efſvign him- Cro. EI. 503. 
ſelf to poor unknown, Cc. and in valore maritagii upon the 5+ Co. 127. 4, 
death of the heir, the executor ſhall not be charged. But War- | 
BERTON ſaid, that for an heir female, becauſe the lord hath twa. 
years after her age of fourteen years to make tender of marriage, 
= * is traverſable.— Wherefore it was adjudged for the 
plaintiff. N 

By 12. Car. 2. c. 24. the valor maritagil is aboliſhed, 


Anonymous. | | Carr 14. 
E after Term, 4. Fac. . Rall 513. 


OWER. The tenant pleads a releaſe ofthe demandant made A releaſe in 
to ſuch a tenant in poſſe hone tenementorum prædictorum exiſtent. lower, withouy 
And becauſe he doth not fay that he was tenen liberi tenementi, it 2 wn a 
Vas held to be no plea, and adjudged for the demandant. * 3 Ss 


Co. Lit. 266. a. 2. Bac. Abr. 142. Cowp. 399. 
4 Stead 


— — — —__— i— - —_— — —— ———— 
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un 13. Stead azainft Moon. 
Michaelmas Term, 2. Jac: 1. Nell 140. 


If one obliegr DET ON A BOND, The defendant pleaded on 6 face 
ne hop x tum. The jury found a ſpecial verdict, finding the bill ;; 
93 . — hec verba; whereby it appeared, that the defendant and one Jahn 
advantage of it Smith ſealed and delivered the bond, and were jointly obliged; 
on** ges oft fac- and the ſaid Jahn Smith is yet alive, — And it was adjudged with— 


„un, but out argument for the plaintiff. 
by e. ö agu nent; g pla | | 
the matter in abatement. Co, Lir. 283. 2a. 5 Co. 119. 3. 9. Co. 110. Dyer, 59. 112. 167. 


Mob. 127. Popl. 161. Vent. 34. 76. 135. 1. Saund. 291. 3. Bac. Abr. 698. 2. II. Rep. 950. 


* 


Cain i. Smith agaiaſt Gate wood. 
Trinity Term, 3. Jac. 1. Rl 191. 


law. ditants. RESPASS in a place called Horſington Holms. The defendant 
unkſs they be. © juſtifies, for taat Srzxwold is an ancient vill adjoining to the 
incorporated, place WHERE, Sc. and that within the ſaid vill is, and time 
babe of he Whereof, &c. hath been ſuch a cuſtom; that every inliabitant 
ent in ans. within any ancient meſſuage within the ſaid vill, by reaſon of 
bg s foil, but his commorancy therein, hath had common in the place wukkr, 
pals in dia ters for all his great beaſts, at all times of the year, &c. ; and fo jui- 
a —— inhabitant. And it was thereupon domurred, W he. 
Yort. 446. 665, tiles as an inhabitar $ up red, Whe 
ther ſuch a preſcription and uſage in a vill for the inhabitant; 


6. Co. 69. 0 42 
On, Care 429. for con. mon and matter of profit be good: 


1 567. After argument at bar and bench, 1T was RESOLVED, that it 
; was not good; for inhabitants, u. leſs they be incorporated, can- 


ld 9 '\, +4 _— +, ͤ—ͤ = my — * 9 0 * * * 4 
\ 2 y . * % - Z 4 tn * 2 = | 
ro * * f a” * r 
; 2 - ———— — — Ls \ 
1 9 ws N I NA * 2 2 — 
323 2 * 
ry — 0 hs % = 
7 — Py © - - a . - my 27 # 5... a py 
* K A . — 
290 TT ” 2 9 20 # as N 44 & ef I io Chl At 2 £ 9 83 rr * 
* mr — — ** 2 bo das las. a Gs + . > —ů — * , 1 — 


IS 


ng 


= —_ : l = - 
NTT x A aw a 2 
5 F 
= —_ „„ Athe » KX 
wy wf < 
- 


C-o. El z. 180. g - by "—_- 

bi 1. Show. 55. not preſcribe to have profit in another's ſoil, but only in matters 
2 | 2. Show. 145. of caſeinent, as in a way or eauſey to church, or ſuch like: ſo in 
ny: 7- Lev. 176. matters of diſcharge, as to be diſcharged of toll, or of tythes, or 
E5 Hob. 86. 118. - : 7 8 intereſt i i be; 
1 4 Lev. 8. modo decimandi, or tlie like: but to have intereſt it cannot be; 
1 | 7, Salk, 338. for that ought to be by perſons inabled, who are always to have 
ÞH . Com. Dig. continuauce: for if there ſhould be ſuch preſcription, then, if 


222. 471. any of the inhabitants depart from their ancient houſes, and the 
22 4©5* houſe continues empty, the inheritance af the common ſhould be 
>. Ter. A. N86. ſuſpended ; which cannot be. Nor can ſuch a common be re- 
* - -  leafed; for if one inhabitant ſhould releaſe, another which ſue- 
ceeded him might claim it; which is againſt the rules of law, that 
an inheritance in a profit ſhould not be diſcharged : and by ſuch 
preſcription a maid-ſervant or child who reſides in the houſe 1; 
ſaid to be an inhabitant, and to have the beneñt of the common; 
whica would he inconvenient. Wherefore they all reſolved, that 
ſuch a cuſtom alledged by way of uſage (not otherwiſe) is not 
good; and adjudged it for the plaintiff —It was ſaid to be ſo 
reſolved in Trinity Term, 33. Eliz. Roll 422. Lawrence v. Hull; 
and Cox E cited, that in 19. Heu. 8. in Spelman's Reports, it Was 
adjudged accordingly in this court. Yide 7. Edw. 4. pl. 2b. 
15. Edw. 4. pl. 29. 18. Edu. 4. pl. 3. 20. Ed, . pl 10. 
9. Heu. 6. pl. 62. 18. Hrn. 3, fl. 11 
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Eaſter Term. 
5. Jac, 1. In the King's Bench, 


Sir John Popham, Kut. Chief Fuſtice, 

Sir Edward Fenner, Kut. 

Sir Chriſtopher Yelverton, Kut. 
Sir David Williams, Kut. Jules. 
Sir Lawrence Tanfield, Kut. 


Sir Henry Hobart, Kut. Attorney General. 
Sir John Doderidge, Kut. Solicitor General. 


— 


*. 1 * 


Hennings again Pauchard. 


Car 15 


EJECTMENT of a leaſe of Talbot of a meſluage in Saint Ce- It hvery ef à 
ment's pariſh. It was found by ſpecial verdict, That Talbot, leafe (or life 
10th June, 44. Eliz, by indenture demiſed to Pauchard the ſaid habendum A dis 
meſlurge, habendum d die indenturæ pra dictæ for his life, with letter datus, be made 


of att rney to make livery; and that the attorney made livery — 


2 3d Tu 7. er. day, it is void, 
The queſtion was, Whether this livery, made after the day of __ — 22 
the date, was good or not ? —— — — 


Porhau, FENNER, and WILL1aMs, held it to be void, be- Poſt. 458. 569. 
cauſe it was made by attorney who bad not any ſuch warrant: , Rel. Ab. 829 
and Porn aM faid, if the deed had been delivered after the day of co. Lit. 43. b. 
the date, and then livery had been made by attorney, it had been Moor, 876. 
well enough, and ſo it hath been adjudged. 8 
Cro. Car. 9457 WS. LA. Raym. 84. 3 Com. Dig. 341. 2. Wil. 167, Cowp. 777. 3 
Powers, 459. 476. 483. 

But they held, foraſmuch as the jury found that he demiſed 17 a die,, ver- 
oth June, 44. Eliz. by indenture of the ſame date, it is a demiſe did be found, 
at that time; and when they afterwards find that livery was made * ſubſequent 
23d July, that is repugnant and void. The record alſo was, that gut fes 
the livery was made 23d July ejuſdeom menſis Fulii, which is alſo qed as ſur- 
void, there being no month of Jul mentioned before. Where- pluſage. 
tore it was adjudged for the plaintiff, for the defendant claimed Arte, 149. 


under that leaſe. 5 Sos Dig. 
165, 


Dovgl. 5. 667, 1. Term Rep. 320. 


Benſon againſt Morley. | ca 2. 
Miel aelmas Term, 4. Jac 1. Roll 


CTION FOR THESE WORDS: © Thou haſt robbed the , hop - 
church,“ innuendo tie church of St. Alphage ; „ and thou « b-4tbecbureb, 
„ali ſtolen the lead off from the church,“ mnuuendo the church of © and ſtolen kad 


At. Alphage afore/aid.” The defendant pleaded not guilty ; and 3 


words. Ante, 197, 114+ Poſt, 231. Cro. Car. 418. Stra. 142+ 1. Com, Dig. 177. 
. . er 
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Dent after verdict for the plaintiff, it was moved, that the words were 
SP not actionable; for they do not import of themſelves what church 
he robbed, nor that he robbed any material church: for the rob. 
bing of the church is oftentimes ſpoken of ſuch who detain church 
duties, or the like; and it ſhall not be helped in the ſubſtance by 
the inurl. The pulling of lead alſo from a church, which is 
fixed to the freehold, is not any felony in itſelf. Wherefore 

the action lies not. 


And FEN VER and WILLIAus were of that opinion (a). But 
PorhAu, VELVER TON, and T ANFIELD, # contra; for the words 
are to be taken according to the common pariance, and to be ſpoken 
in the worſt ſenſe according to common underitanding: and there- 
fore when one faith, * Thou haſt robbed a church,” that is, in a 
felonious manner; and the innuende ſhews to the Court what 
church he intended. And the addition, AND thou haſt pulled 
off the lead,” is a further addition; and not a ſhewing — 
the felony conſiſted which he intended. And therefore TAx- 
FIELD ſaid, there was a difference where he ſaid, FOR thou haſt,” 
and © AND thou haſt, Sc. Wherefore it was adjudged for the 
plaintiff. i | 

> (a) Now, by 4. Geo. 2. c. 32. it is fe- within the meaning of the act. 1. Hawk. 
lony to ſteal lead, &e. fixed to any building; P. C. 218. 
and it has been adjudged that @ church is 


Ca 3. Showel againſt Haman. 
| Zafer Term, 4- Fac. 1 Roll .. 


Work: a- ACTION FOR THESE WORDS: „ Thou 22% cen in_the 
gaol for ſtealing of a pan.” —lt was held, that the action 
Poſt. 247- well lay, although he doth not charge him with any felony. 


Moor, 401. Cro Eliz. 234. Cro. Car. 263, Sed vide 1. Roll. Abr. 49, Palm. 61. contra. 1. Com. 
Dig. 186. 188. 2. Wii. 301. 


Carr 4. Brigate againſt Short. 


FjeAment on a JP JECT MENT of a leaſe 21. Ofober, 4. Jar. 1. et quid poſtea. 


* * ſcilicet cedem 21. die Octob. ann. 3 ſupraditto, he ejected him, 
thatafterwards, After verdict for the plaintiff, it was moved in arreſt of judg- 


| wiz. the fad ment, that this ejectment, being alledged to be a year before the 
* $1. day OF. | aie, is void and ill, and no judgment ought to be given. 


"6 297, 3- Jerra- | 

Aide, is And TANY!ELD was of that opinion: for there is not any 
Ante, 96. ſuch year mentioned of de anno 3. Jacobi; and then there 14 not 

Pot. 312. 662, any Year when the ejectment was. 


4. Bolſt. 29. But FExNER, WILLI Aus, and YELVERTON, ? contra; be- 
8 Sid. 8. cauſe the words are pgſtea, ſcilicet eodem 21. die Ofob. and therefore 
„ there needed not any year to be mentioned: and the addition of 
Lee Carib. 03A year which was not mentioned before, and which is repugnant 
8 to that day which was mentioned, is idle, and ſhall be taken for 
null; ct poſlea the ſame day ſhall be good enough, Wherefore it 


was adjudged for the plaintiſf. 


: 5 The 
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The Caſe of Leiceſter Foreſt. oe $; 


NOTE. This Term all the Juſtices and Barons met at Serjeants The :welve | 
Inn to confer of matters upon the following queſtions con- — 
terning the foreſt of Leiceſter, by the king's command ; the foreſt for matters of 
being the king's, in right of his dutchy of Lancaſter. law. | 
+> Inſt. 125. 1. Bl. Com. 229. 
FixsT, Whether the owners of woods in a foreſt or chaſe, in 
the hands of a ſubje&, may fell them at their pleaſure without li- 
cence, and keep them incoppiced as long as they pleaſe ? 


SECONDLY, Whether the owners of land within ſuch a foreſt might 
erect lodges for warrens, or make coneyburrows, or keep ſheep there? 


THriRDLY, Whether they who affirm that they have parks 
within ſuch a foreſt by charter or preſcription, which have lain 
open for forty years or more, may now incloſe them, and keep 
them incloſed as parks ? | | 

FovRaTHLY, Whether deer coming out of the foreſt into ſuch 
incloſed grounds may be killed by the owners of ſuch grounds ? 


And theſe queſtions, th ſel of both parties being there, 
nd upon queſtions, the counſel o parties being there 3 


Finsr, THEY ALL HELD, that a foreſt may well be in the hands jed to the fore 
of a ſubje&, and ſhall be uſed as a foreſt, if the king gives autho- laws, but not a 
rity by expreſs words, for the adminiſtration of juſtice there, and cs; and both 
for Aer to come there: and if ſuch grantee might have ®?7 — 
commiſhon in ſuch caſes to uſe and have officers of a foreit, then 8 3 
it ſhall continue a foreſt in the hands of a ſubject; otherwiſe, 4. laſt. _- 
without ſuch liberties, it is but a chaſe, being in the hands of a 30. 
common perſon. And Poru Au faid, that he had ſeen ſuch li- Manw. 40. 
berties of a foreſt granted in that manner. Is . 

SECONDLY, THEY ALL urn, that in ſuch foreſts or chaſes The grantees of 
(being in the hands of a common perſon), thoſe who are owners a foreſt or chaſe 
of — ma i * down 1 their pleaſure, without licence or — — 
view of the foreſters, but yet in ſuch manner as ought always n 
to leave ſufficient vert for tha deer there. —_— 8 — 72 

4. Inſt. 298. 2 Bl. Rep. 927. 

Tutxpry, THEY ALL HELD, that they may preſcribe to have warens ana 
warrens, or to keep ſheep in foreſts, although they were in the ſheep-walks in 
king's hands; but without a ſpecial preſcription it cannot be: the king's fo. 
and in ſuch caſe of preſcription for warren, although it had not ae may be 
deen uſed for divers years, if he had it by grant, or can prove it —— 

pteſcription, a non 1er is no cauſe of forfeiture thereof — But forteired by - 
Sin Epwarp Coke ſaid, it had been adjudged (a), that the non ſer; but the 
«/er of a fait or marker, or courts, or ſuch like liberties, wherein *** 7 of fairs, 
the ſubjects have intereſt for their common profit or common dne, or 
Juſtice, js cauſe of ſeizure of them: but the non »/er of parks or —_— of fects. 
Warrens, or ſuch like, which are to the profit only or pleaſure of ture, for the 
the owner, is not any cauſe of their loſs or forfeiture. And-he ſaid, ſubjefts have an 
it was adjudged about 18. Eliz. in the caſe of Lord, Hatton in the CIO 
king's bench upon demurrer, that one might well preſcribe to cur yy 454. 
down his woods in a foreſt, being in the king's hands, Which Co. Lit. 2. a. * 
4. Inſt, F. N. B. 230. 2. Roll. Abr. 27m. 2. Inſt. 19. Haw a 

(s) bar tte n (15) Co. Lit. 118, : ay A 
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Porn ar affirmed ; but ſaid, it was adjudged otherwiſe about the 
A perſon who ſame time in the exchequer,—Alſo they heid, that if one hath a 
hath free war- warren by charter in all his ma not, he may erect a lodge, or make 
— Kerr conyburrows in any place of the manor at his pleaſure; but if he 
lodge, or make claims it by preſcription, he ought to inake the conyburrows in ſuch 
durrows in Places wherein they have been uſed, and not in others. 
any part of the manor; but if by Prefer igiteny in. che _uſug} places only. 4. Inſt 298. Cro. Car. 311. 
Ps 4 oben - FOUR THLY, They held, that parks being laid open to foreſts for 
ro ſoceſis may de forty years, may yet be incloſed again, and they may kill any deer 
incloſed again. which come therein. : | 


Foreſts and FiFTHLY, That incloſures cannot be in foreſts or chaſes, unlef 
* with low hedges, which may not diſturb the game. And although 
$ee 2. Com. Dig. incloſures have been continued for forty years together, if they 


git. © Cliaſe.” were not before, that they may well be deſtroyed and laid open. 


„„ Sir Drue Drurie's Caſe. 
In the Court of Wars. 
If the king Nork, This Term, in the caſe of Sir Drue Drurie for the 
created his ward + w wardſhip of Sir Robert Drurie, it was reſolved by ru 


= kaight, it v CHIEF JUSTICES and THE CHIEF Banon, that where the king 


1 ot had a ward and granted it over, and after the king made the ward 


hot not 'of 1 knight during his nonage, it was a diſcharge ot the wardſhip; 


_ marrigge, il it but in ſuch. manner only as if he now came of full age. But it 


22 A doth not diſcharge him of the valve of his marriage, or of the for- 
— — Fiture of his marriage, if he had before given cauſe of forfeiture 
hut no eman. . thereof; for they are intereſts veſted, and as things veſted ſhall not 
cipation io. be diveſted ; and preſently by his anceſtor's death, he being within 
ed Ws being age, and in ward, the value of the marriage is thereby given to the 
rang ale oc king, and by him transferred over to the grantee. And although 
Patt. 389. the ward be made knight, that makes him i of full age as from 

that time, and to have all privileges as one of full age; where- 


S.C. 6. Co. . 
— — 7 fore, until his marriage ſatisfied, the grantce ſhall hold the land. 


Co. Lir-222. But at the common law, before the ſtatute of Arten, if the heir 


Hob. 46. in ward had been made knight, he preſently might have entered 
N upon his land; and the land could not be holden for the value of 
marriage. But now the lord at his full age ſhall hold h: land 

| until his marriage ſatis ſicd; and ſo he ſhall do alt uzh he be 

made knight... And they held, that although the heir in ward 

were created à duke or baron, yet it will not make hm t be out 

of ward; for it is but a dignity to his eſtate, but doth not enable 

his perſon to do the ſervice of knighthood. And it was alſo held 

by tliem, that if the heir within age be made knight, although 


until his full age of twenty-one years, 


By 12. Car. 2 c. 24. mong other conſe- of any tenare; zad all gifts, grants, 
quences of the fendal ten ures, all wandſhips, charges incident of arifing thereltom, ar? 
liveries, primer ſcitins, ouſter- le- mains, va- taken away, and thi urged, | 
les and forkcitures of marriages, by icalon 201 


he ſatisfy ſor the value of the marriage, yet the lord ſhall hold it 


I” 1 P A A Aww A = 


Eaſter Term, 5. Jac. 1. In C. W. and B. R. 157 


Lord Buckhurſt az2cizft Sir John Lewſon. Cas 7, 
Js the Court of Wards, 


T was reſolved by the Two Cutrr JusTICES and CHIEF BA- The king hat 
RON, Whereas dir Falter Lewſon made a lraſe for one hun- not be preju- 

dred years for the payment of his debts and performance of his cen cf the 
will, and after conveyed the inheritance to ſtrangers, and * 
his heir being within age, and the lands being holden by knight's h realen of a 
ſervice in capite (a), THAT the king ſhould have the wardſhip or conveyance 
very, as the caſe required, by reaſon of that particular eſtate ſo made by the an- 
created, it being an act executed for the payment of his debts: and . — OF” 
although the heir hath nothing in this Ky 4 yet the king ſhall not rs. 


be prejudiced of that which is due to him. 6. Co. 75. 

Co. Li-. 59. o. Co. 83. 

SECONDLY, They held, Whereas Sir Malter Lewſon conveyed A conveyance 

his land to Mary Cur/on, the wife of Mr. Edward Sackvile, being to me e colla- 
the daughter and heir apparent of his ſiſter, which ſiſter is now Je app 
heir to him, THAT this convevance is not within the {ſtatute of 3. . 3 ou 
32. Hen. 8. c. 1. or 34. Hen. 8. c. 5. to intitle the king to any part . 3. e. ;. 
of the land, becauſe it is a mere collateral line: alſo his fiſter 

, . . ! 6. Co, 75. b. 
ſurvived him, ſo the daughter of his fitter was not his heir, and 77. 4. 


ſuch conveyance is out of the ſtatute of Maribridge. 


Tump, They held, that if the grandfather infeoſſed the A conveyance 
eldeſt ſon of the father, or made a conveyance to his grandchil- made by a 
dren, the father being dead, that it is within the ſtatute clearly, be- 8 
cauſe it is in rcd lined; and the father being dead they are 7 loco — ** 
Parentis, and the ſame care and aſfection which was intended to be being dead, is 
to their father extends to his children. But peradventure if in within the ſt 
ſuch caſe, at the time of ſach conveyance made, the father were 2 ” wy 
alive, and aſter died in the life of the grandfather, it had been cn us 
within the equity of tue ſaid ſtatutes, becauſe they are heirs to the 6. co. 57. 
grandfather. | Dyer, 181. 252 


Bur if, after ſuch a conveyance made, the grandfather dies, and S:d gu. in ſuch 
the father ſurvive; wether this conveyance be within the ſtatute * e if, 
of 34. Heu. g. c. 5. was doubted and Draęcr's Cafe in this court 2 grand 1 
was cited, for the wardſhip of Boyer, the ſon of the daughter of time of the Fa- 
Draper, to whom Draper had conveyed his land. and died; and his wer. 
daughter and heir (the mother of Bayer ſurviving him, it was re- 
folved that he ſnould not be in ward. 


(a) See 12, Cur. 2. c. 24, Ante, 156. 


James Picrs again W. iam Gore. Cat & 


ACTIOV FOR WORDS, for calling him © Thief.“ The re- In an aQtion for 


cord of 1/7 fie Was, “ quid freditins WILLIE UM us dixit de words, ifthe de» 
« claration ſtate 


þrefdto fJacobo hee ſcandals/a vb fequentia :; He (prefatum dis We 

WyILLIELMUM inzuecndo, where it ſhould be Jaconum) is a orb 45 7. ts 

thief,” The jury found the defendant guilty de interius ſpecificatis. innuendo M. it 

This fault being now ſpied, and not betorc, it was moved in ar- afl be amend- 

reſt of judgment, that no judgment can be given upon this ver- 3 

dict. — And of that opinion was T'ANFIELD, becauſe the vetdict Is 8. wr ons 
| Cro, Car. 278, Cowp. 425. Dovgl. 116. 1. Term Rep. 782. 

given 


rr —  — — 
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Janers Prens given according to that record; and if there ſhould be any amend- 
Fe aro . ment, it — alter the verdict, which ought not to be in any 


were ſhewn to be good, it could not be now amended after 
verdict.— But Porkan, YELVERTON and WILLIAMS. {ab/ente 
FazxNER) held, that it is very well amendable : for when it is ſaid 
at the firſt, © quid dixit de cod. JacoBo hee Anglicana verba,” He 
(prefatum WiLLIELMUM innuendo), this ** innuendo WILLIET- 
MUM” is void; and it is an apparent miſpriſion, &. Wherefore 
it is well amendable.—Rule was given accordingly, and the plaintiff 


had judgment. 
ce. | Colvile againft Parker. 
— 1 JNFORMATION upon the ſtatute of 27. Eliz. c. 4. of fraudulent 


21 conveyances. Upon evidence to the jury, TANFIELD cited it 
wn 6 ky to be adjudged in one. Waedie's Cafe, where one after 8 vo⸗ 
good conſidera- Juntarily aſſigned a leaſe of years 475 in jointure for his wife, and 
tion, though it took the profits, and afterwards 
was concealed, notice of this conveyance, that it was within the ſtatute, although 
9 at firſt it was not made upon truſt to be revoked, nor any clauſe of 
Poſt. 455- revocation therein, becauſe it was a voluntary conveyance at firſt, 


1. Sid. 134. time of the marriage or afterwards, by reaſon of a portion given 
z. Com. Dig. by his wife's friends in recompence thereof, and for a proviſion 
$75 ach. 107. for the maintenance of his wife, he had made an aſſignment of 
226 "* ſuch a leaſe to his wife's friends, and had afterwards taken the 
2. Chan. Caſ. profits thereof (as in reaſon he ought during his life), and then 
- TRY ſold that term, yet it had not been within the ſtatute; 

4 %Y 


Ports, 121. 2. NM. Rep. 1021. Cowp. 434 795+ ' Doug). 716, : 


Cart 10, Harris egninfl Dixon. 
CTION FOR THESE WORDS, ** Thou haſt proeured ont 
5 A « Smith to come oy miles to commit per] before my 
Ante, 120. lord of ¶ incheſter, and ven him ten pounds "ar? th ſe,” 
4 po purpo 
Poſt. 436- After verdict, it was moved in arreſt of judgment, that an action 
Cre. Car. 337. lies not for theſe words, becauſe it is not . he committed 
1. Com. Dig. perjury, nor that the b;/hop of Winchrfter was fuch a perſon before 
ow See ſame vhom perjury might be committed; nor that it was in any court. 
one rig ed non allocatur ; for it is a great imputation, and ſhall be in- 
1. Roll. Ab. 57. tended in the worſt part. Wherefore it was adjudged for the 
See alſo Walmſ- plaintiff, | 
ley v. Rull, 6. Mud, 201. where it is cited both ways. z. Bac. Abr. $14. 4. Bac. Ab. 435. 


Caen bt. Blyth gainſt Topham. . 


An abe wilt ACTION ON THE CASE; for that he dieged a pit in ſuch a 
not be for dig common, by occafion whereof his mate, being ſtraying there, 
2 dme; by fell into the ſaid pit and periſh 
means of which The defendant pleaded not guilty ; and it was found for him. 
a ſerey mars tumbles in and periſbes. . Roll. Ab. 88, Co. Lit. 56, a. 137. 8. 197+ b. 


The 


caſe. And although the roll in court and the bil] upon the file | 


old it to one who had not any 


3. Vent. x94. and ſhall be intended fraudulent at the beginning: but if at the 
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The plaintiff, to fave coſts, now moved in arreſt of judg- BrvTx 
ment upon the verdict, that the declaration was not good; for * | 
when the mare was ſtraying, and he ſhews not any right why his : 
mare ſhould be in the ſaid common, the digging of the pit is law- Cro. Car. 545. 
ful as againſt him: and although his mare fell therein, he hath not 575: 10 
any remedy ; for it is damnum abſque injurid ; wherefore an action p- 36. 
lies not by him.—THE WHOLE . was of that opinion. It Cm. Dig 19. 
was therefore adjudged upon the declaration that the bill ſhould g. Com. Pig. 34. 
abate, and not upon the verdict (a). R. r. 


75˙ Up 
() Sed vid: Moor, 625. Hob. 229. Cro, Car. 175. Sayer's Coſts, 77» 78. 2. Ter. Rep. 667. 


Banning again Fryer. ol 12. 


A LIBEL was ſued in the ſpiritual court, for that he ſpake !fcofts areraxeg 
theſe words, vel his fimilia, &c. The defendant was there — 
condemned, and cofts taxed to 181. Upon a /ignificavit, an excom- „de GH 
municato capiends iſſued; and before it was returned, or he taken, with not dic- 

a general pardon was publiſhed. Afterwards he was taken by chargethe cott. 
virtue of an excommunicato capien do, and being thereupon brought Toll. 24a. 

to the bar by an habeas corpus, it was prayed that he might be diſ- Oro. Car. 947. 
charged ; for the pardon diſcharges the matter of contempt, and ny A * 

then the impriſonment thereupon is diſcharged. But it was re- 3. Poll. Ab. zug. 
ſolved, that this taxation of coſts, being for the plaintiff's benefit, 3. Ind. 238. 

is not diſcharged by the pardon, and by conſequence the excom- Parker, 280. 
munication thereupon is not diſcharged, for that depends upon B. 2466. 


N . Bac. Ab. 
the principal; wherefore he was remanded. — — — 


i 5 10% 2. Tem Rep. 5369. 
And in this cafe they held, although the libe! was, that he ſpake 15 the ſpirituet 
thoſe words, vel his /imilia, &&c. which is not good at the common court, libel tor 
law, yet the ſpiritual court uſing that manner, the courſe of the words, K. 


common law thall not controul it, nor ſhall ſay that it is void. , Se. 
4.Com.Lig.;ty. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


b Doctor Atkins again Gardener. Caza 34. 


upon the ſucceſſor brought a /cire facias to have execution. It e out gie 
vas thereupon demurred, becauſe the /cire facias ought to be brought fia on 


ſhall transfer that duty to the ſucceſſor of him who recovered, Co. Cas, r$6. 
and not to his executors ; the action being brought, for that he 1 153 


10. Med, 3353s 


practiſed 
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ATzIN practiſed phyſic in Londen without licence of the College of Phy- 
ficians, againſt the ſtatute of 14. Hen. 8. c. 3. — Wheretore it was 
adjudged for the plaintiff; 


GaaDKkNER. 


| Smith agtinſ Malings. 

— RETLEVIN. The defendant avows for rent of twenty pounds, 
nn reſerved upon a leaſe for years of eighty acres of land, made 
plaintitf plead by one Haſtings, and conveys the reverſion to hiniſelf. 

© per ey The plaintiff ſhews, that fixty acres of thoſe eighty were evicted 
= title, ag by elder title; and therefore demanded judgment; becauſe the de- 
mutt thew bow fendant avows for the entire reat; 

much in walue The defendant thereupon demurred, becaiiſe the plaintiff ought 
a; to have ſhewed how much of land in value was eri beg and what 
ought to be ap- part remained; for the rent is not apportionable according to the 


portioned. 2 quantity, but to the value of the land evicted. 


2 Lit. 148. © Por hau and TANFIELD were of that opinion. and that the plain- 

2. Vent. 256. tiff on his part ought to ſhew the value of the land evicted, and how 

C10. Elz. 771. the rent ought to be apportioned, and what part remained, and to 

4-Bacl Ab. 389- tender it: for what the value is, and how the apportion:nent 

= Rep. ſhould be, are both in his notice; and becauſe he hath not done 
: ſo, the plea is ill in all. ; 


PogH am faid, if the leſſor take a ſurrender of part of the land. 
there ſhall be apportionment ; and there the leſſor in his declara- 
tion in debt, or in avowry for it, ought to ſhew the apportionment, 
and demand that which is due for the remainder ; for it lies as well 
in his notice as in the leſſee s: but of an eviction peradventure he 
may not have cognizance ; wherefore he who pleads it ouglit to 
ſhew the value thereof, and the apportionment, 


But W1LLiaMs held, that the leſſor ought, in his avowry or 

declaration, to ſhew the apportionment; for he ought to take 

- knowledge of the eviction, and of his own title: and he ſaid, it was 

lately fo adjudged in the common pleas, in Aoyle v. Ewer (a). 

Wherefore the other Juſtices did not ſpeak thereto, but would ad- 
viſe. Et adjournatur. 


(a) Cro. Eliz. 771. See 11. Geo. 2. c. 19. f. 22. Ante, 44. 
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elt ns. Sir Richard Cham pernowagainſt Sir William Godolphin. 
Michaelmas Term, 4. Jac. 1. Rell 259. 


ERROR to reverſe a fine levied by Charles Earl of Devi, and 
brought the writ as couſin and heir of the Earl of Drven ; and 

ns the errors, and brings a ſcire facias ad audiendum errores, 
—— and doth not ſhew in either of the ſaid writs hot he was couſin to 
his title, except the ſaid earl. For this cauſe the defendant pleaded in abatement 


In a writ of 
error to reverſe 
a fine, it is not aff 


—— of the writ. It was thereupon demurred in law; and after ar- 
rougit by a f 5 1 

ſpecial heir in tail, or by a perſon in remainder. Ante, 86. Co. Ent. 310. 2. Bac. Abr. 187. 
Cop. 622. * | | 
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enment by DoDERIDGE for the plaintiff, and by S1R FRANCIS 1 == 
* anain 
BAcuN for the dejendant, po 


Tur Cova r reſolved that it wae good enough, without ſhewing 
kw in the writ of error, or in the „eie facias; for the one is but 
a commiſſion to hear the errors, and needs not ſuch certainty ; tle 
other is but a writ founded thereupon ; and therefore how couſin 
needs not to be ſhewed in the writ : nor is it requiſite that the title 
be ſhewed therein, unlefs it be in a ſpecial caſe, varying from the 
common courſe; as where a fpecial heir in tail brings a writ of 
error, or he in the remainder, becauſe he is to entitle himſelf, he 
ought to ſhew ſpecially :o couſin, or how he hiath the remainder; 
but otherwiſe not. And although in ſome ſuch writs it is ſhewn 
bow couſin, as in Venner's Caſe, and is good enough, yet ĩt is not of 
neceſſity ; and the omitting thereof is no cauſe of abating the writ, 
Vide 33. Hen. 6. pl. 54. 34 Hen. 6. pl. 44. 38. Hen. 6. pl. 17. and See 23. Elz. 
pl. 30. 45. Edw. 3. pl. 25. Bl. of Ent. 272. Wherefore it was © 3: 02. and 
adjudged accordingly. And afterwards the defendant anſwered to e ana 
the errors aſſigned, in nulio eff erratum, "OM 


Comyn again Kyneto, Car 16, 
| Vide Ante, Page 150. 


HIS cafe was moved again, and another error was aſſigned, Be- 1f a diftringes 
cauſe the venire facias was awarded in the time of queen de awardedin 
Elizabeth, and a diſtringas thereupon ; et pro defectu juratorum, an the time of the 
dar iflringas was awarded in the time of the king, which is, quid vat. es 
d:tringat jurat. nuper ſunimonit. in curid noſtra ; whereas it ought to gat, being 
have been, in curid nuper regin.: and by virtue of this writ a trial teſted in the 
was had by the fame jurors, with a decem tales awarded de circum: time of the ſuc. 
fantibus (which authority is given to the Juſtices by 5. Elix. c. 25.), —_— — 
And for this cauſe it was argued at tlie bar, that this trial was er- . 
roneous; for the ſheriff had not any authority by this writ to yer the error is 
diſtrain any but thoſe who were ſummoned in curi:: regis, and there am-ndable, 
are not any ſuch ; wherefore the writ is ill, and the trial. there» te, 64. 
upon erroneous. — WILLIAMS was of that opinion; who relied "=" e 
upon the caſe of Knowls v. Beckinſhaw (a), where a venire facias 3. ES. 
being awarded in the common pleas, and returned in the time of * dig. 
queen Hizabeth, and an habeas corpora, and an alias habeas corpora, 31 5- 
pro defeftu juratorum, was awarded in the time of the king who now 
1s, which was, qua hab, cor peru jurator, nuper ſummonit. in cur. n:/tr, 
et apponat eis decem tales; and trial being had in banco, and judgment 
thereupon, it was for this cauſe reverſed, Another precedent was 
cited at the bar, of a judgment given in the exchequer-chamber P 
betwixt Goodwin and Others, concerning the ſchool at Bury, where a | 
veure facias was awarded in the time of the queen, and a d//tringas 
with nf: prius in the time of the king, reciting, * quod diffringat 
Jurat. nuper ſummonit. in curid noſtrd ; whereas in truth there had 
not been any ſummons in curid of the king, but of the queen only, 
and trial thereupon, and judgment in this court; and for this cauſe 
error aſſigned and reverſed.” : | + 4 


(a) Ante, 89. 
FRO. J4A0. M WILLIAMS 
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WI1LL1iAMs held ſo here, and that there was not any difference 
betwixt the caſes. | | 


But PornaM, FENNER, YELVERTON, and TANFIELD, held, 
that this writ 1s well amendable, the trial good, and the judgment 
not erroneous : and there is great difference betwixt the aid two 
caſes which had been adjudged, and this caſe ; and that the ſaid 
caſes are good law : for in the firſt, the hab. corpora 1s of jurors 
ſummoniti in curia noftrd ; et qucd ad illos apponat decem tales ; ſo the 

ſheriff had not any authority apponere decem tales, but to the juror; 
firſt ſummoned in cur. regis, and there was not any ſuch; ſo az 
what the ſheriff did was without any warrant, and the trial there. 
upon erroneous : but it is not here commanded in the writ to 
appunere any tales to the jury firſt ſummoned, and fo a great dit. 
ference. ' he ſecond caſe is (a) of a diſtringas with a ni/i prix, 
which is a ſpecial authority to the Juſtices ; who being Juttices by 
that _ commiſſion, and not having authority to take any 
ury, 
Lo none ſuch, the trial therefore by another jury was erroneous, 
But in this caſe, the Juſtices of Durham are original judges of the 
whole rccord, and had the record before them at the time of the 
trial: and the roll being good, it is a ſufficient warrant to them 
for the trial; and the writ being variant, it might be amended 
there, and ſo may be well amended here: and although the trial is 
there by part of the tales, yet that tales was awarded and returned 
by command of that court, and view of the roll, and not upon the 
writ; wherefore it is good enough. And there have been divers 
precedents that amendment ſhall be of ſuch judicial writs after the 
trial, to make them accord with the roll, when that 13 well made, 
as in this caſe it is. | 

And therefore TANFIELD cited Short v. Kelyar (Y), where a venire 
facias bare teſte on the Sunday, and, after trial, it was amended, 
And Gonnel v. Bradiſh (e), where a venire facias bare teſte out of the 
Term, and, being aſſigned for error, was amended, and made to 
accord with the roll, and the judgment affirmed. And he cited a 
third precedent, but remembered not the names, whefe a d:/tringas 
was awarded long time after the trial; yet the roll being good, it 


was amended, —And ſo they all held here, that it was amendable, v. 


and ſo awarded ; and the judgment was affirmed. 
() ro. Car. 278. (5) Moor, 684. Cro. Ez. 183. (e) Cro. Eliz. 203. Moor, 465. 


Dame Moriſon againſt Cade. 
Hilary Term, 4. Jac. 1- Roll 1153. 


Whereas ſhe was a widow, and 

in communication with the Earl of Kent about her marriage ; 
that the defendant ſaid, © AsKoT had reported, that he had had 
the ule of her body” (innuendo, that he had carnal copulation with 


ſpoken by way her), UBI REVERA he never made 2 ſuch report: and ſhews, 


March. 8. a 


oi report; bot it that the Earl of Kent and others were ſuitors to her for marriage, 
muſt be aver - 


red that no ſuch report was made. Poſt, 407. 530. 1. Roll. Abr. 64. 3. Bulſt. 225. 1. Lev. 52. 27, 
++ Bac. Abr. 507. 510. 


and 


ut ſuch which was ſummoned before in curid regis ; thete 
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and by reaſon of that ſcandal defiſted his ſuit. The defendant Monz50n 
pleaded not guilty, and found againſt him to two hundred pounds 2 


ges. Y t. Term Rep. 
And it was moved in arreſt of judgment, that the words were 150. 

not actionable; for the firſt words way have a good intendment. 

$ a phyſician may have the uſe ot her body, &c. and the in- 

mendo cannot alter the words. 


Sed non allocatur ; for the words in themſelves cannot have any 
reaſonable conſtruction, and they ſhall be taken according to the 
uſval and common ſenſe of them, which is very flanderous to a 
lady of ſuch reputation: wherefore it was adjudged for the 
plantiff,—And this judgment was afterwards athrmed in a writ 
of error. 


The Earl of Northumberland againſt Byrt. Cunt 
Michaelmas Term, 4. Jac. 1. Roll . 


ron on the caſe for ſlandering his title, WHEREAS 17 one man, 
Henry earl of Arundel was ſeiſed of the manor of Hazelbert knowing ano- 
Brian in fee, and gave it to Henry ear! of Northumberland in tail, ther to be in 
which deſcended to the plaintiff; AND WHEREAS the defendant communication 
was a cuſtomary tenant for life of a meſſuage, and certain land, hag a 
* . 3 e, aſſert that 
parcel of the manor ; and the plaintiff was in communication , je. is ſb. 
with one Powton the 1. February, 1- Jac. 1, to make a leaſe for dog of it, 
years of that land to him, to commence after the defendant's eſtate without men- 
for life was determined; for which the ſaid Powton agreed to bar- ont his own 
. title to ſuch 
gain, and there and then offered for it five hundred pounds: that hee, an action 
the defendant knowing thereof, and intending to hinder that bar of ſlander will 
gain, and to ſlander the plaintiff's title, ſpake theſe words * = 
the firſt of March, 1. Fac. 1. The late car! of Arundel, lord of Cro, Eliz. 199, 
the manor of Haz. did make a leaſe of my tenement in Haz to 
x 2 ee 2. Leon. 112. 
* one Mr. Stoughton for ſixty years, to begin after the expiration R. 4. 
Hof my cuſtomary eſtate, &c. and the ſame is a good leaſe ;” 1. Sid. 16. 
whereas in truth and in fact, the ſaid earl of Arundel did not make Co. 177. 
any ſuch leaſe : by reaſon of which words, neither the ſaid Powton, Co. 18. 


nor any other, would give him ten pounds for the ſaid leaſe. 22 


The defendant juſtifies, for that Henry earl of Arundel, before 496. 
the gift alledged to be made to the plaintiff, made ſuch a leaſe to 
Struzhton for ſixty years, and that Stoughton conveyed that leaſe to 
him: wherefore he in maintenance of his title ſpake theſe words. 


| The plaintiff replies, De ſon tort demeſne ſans tiel cauſe; and 
iſſue joined, and found for the plaintiff to his damage of one hun- 
dred pounds. . 


It was now moved in arreſt of judgment, FixsT, That the in ſand-r of. 
plaintiff alledgeth his communication of the bargain with Powton, title, to hinder a 
to be 1. February, 1. Fac. 1, and ſhews thoſe words to be ſpoken bare for the 
I. March d d th 2 ſale of the eſtate, 

„ I. Jac. 1. and doth not ſhew the communication of see 
the bar al be . . — if it be alledized 
5 gain to be continuing x. March, 1. Fac. 1. otherwiſe there that the defen. 
> not any cauſe of aftion.—Sed non allocatur ; for it ſhall be in- dant kn-wing 


on continuing : for when it was alledged, that the defendant, 2 _ 
all be i "he p f 6: & words, it 
un reg the communication continued, Poſt. 222. 434, Cro. tliz. 197. Cro. Car. 140. 
| M 2 knowing 
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Th. Ear! of knowing it, ſpake thoſe words to the intent to hinder him of his 
* 4 wa bargain, and that by reaſon of thoſe words the ſaid Powton would 
againſs Not proceed in that bargain, that the bargain continued until the 
rar. ſpeaking. 
Irflarderofticte SECONDLY, That the words in themſelves, without an innuends, 
that **e.z+/ cf ate not certain, nor do they import any flander ; for they are, 
* Arindel” bad ++ the late car! of Arundel, ſome time lord of the manor, did make 
an - leaſe, t «© 2 leaſe of my tenement, &c.“ and he doth not ſay, that Henry 
_ rg earl of Arundel made the leaſe, nor when he made it. And it any 
an inetd, Gther car! of Arundel made the leaſe, or if he made it after the gift 
to mean the in tail, it is not material.— Sed non allocatur ; for it ſhall be intended 
%% mention'd jn the worſt part, and according to his intent, which he ſpake 


. 8 when he ſaid and affirmed it to be a good leaſe. 

Cro. El. z. 429. Jones, 194. 1. Com. Dig. 197, 198. Cro, Car. 136. 

In fland-r of THIRDLY, That he juſtifying the words by reaſon of the af. 
ri}, it the ſignnielit of the leaſe, and in maintenance of his own title, an ac. 
een kee e tion lics not.— Cd nan allbcatur; for in his words he doth not ſhew 
ay ban con. that be ſpake them for himſelf, and in maintenance of his own 
veyed to A. the title; for it is lawful for every one to ſpeak in countenance and 
det. adant can- maintenance of the title which he claims: but the words in them. 
nat jullify by ſelves import, that he ſpake them to countenance the title and in- 
pieacing that teren of a ſtianger, which is not lawful: and now, when he is 
A aſhzned to 8 . 

him, and that ſued to be punithed for them (they bein falfe as 1s pretended), 
he fpcke in he cannot excufe himſelf by intitling himſelf, when the words at 
ma nicronce of the frit did not import as much; and he now cometh too late to 


his own title. „gc 15 - 
* juſtify himſelf. 
4. Cc. 18. Cro. Elz. 199. 4. Burr 2422. 1 Salk, 14. 4. Bac. Abr. 456, 497. 
De fon tore. Se. FovurTH!Y, the iſſue. De ſon tort demeſre al ſque tall cauſa,” 
i# a god ply is not good: but he ought to traverfe the leaſe, being ſpecial mat- 
to 2 j»/tificatien ter pleaded Sid or allocatur; for the iſſue is apt enough to draw 
1 that in queſtion; Whetetore it was adjudged for the plaintiff. 

„ 245. : | 
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Trinity Term, 
5. Jac. 1. In the King's Bench. 
Sir John Popham, Kut. Chief Juice. 


Sir Edward Fenner, Kut. 

Sr Chriſtopher Yelverton, Kut. Juſlices 
Sir David Williams, Kut. | 

Sir Lawrence Tanfield, Kut. 


Sir Henry Hobart, Kut. Attorney General. 
Sir John Doderidge, Kut. Solicitor General. 


Alington againſt Yearkner. 
Eaſter Term, 4. Jac. 1. Roll 
D upon a conditional obligation. Whereas he by in- a plea to a 


CASE 1. 


denture bargained and fold ſuch an advowſon to the ccncition to in- 

plaintiff and his heirs; if he acquitted, diſcharged, and ami, _ 
ſufficiently ſaved harmleſs the plaintiff from all bargains, incum- , = 2 
brances, ſtatutes, charges, &c. that then, Sc. The defendant pon, 340. 363. 
pleads that he ſaved harmleſs the plaintiff and the advowſon from, 503. 634. 
&c. as in the condition. And it was thereupon demurred, 6 So 
cauſe he did not expreſs how he diſcharged, &c. which ought to Cro. Cur. 253. 
be particularly ſhewn.—And ALL THE COURT was of that opi- March. 200. 
nion. Wherefore, without argument, it was adjudged for the 99", 857- 


plaintiff. 22. Edw. 4. pl. 40. 18. Edw. 3. Bar.“ 237. — Eliz. 477. 


Dougl. 50. Lut. 428. 
Tymperley againſt Coleman. . 
NE FACTAS upon bail. The defendant pleads, That the Bai! may ſur- 
rincipal was dead before that * facias was brought.— _— the pos 
And upon motion THE Cova held, that THAT without more un ot the 
is not any plea; for if once upon a capias n eſt inventus be grit ſeive fariarz 
returned, the recognizance is forfeited, becauſe there was default but a ru za of 
in the party. And although it be uſual, if the principal render bis death be- 
his body upon the firſt /cire facias, to accept it, yet that is of grace, e ce 
not of neceſſity ; therefore the death at the time of the Lo facias ca. ſa. and the 
brought is not material, if he were alive at the time of the capzas ifſuing of the 


returned, Whereupon it was adjudged for the plaintiff. ſei. SHS 
| not dusha 
them. Ante, 97. 109. 1, Roll. Abr. 336. 450. Stiles, 324. Moor, 776. Hob. 210. 1. — 
2. Jones, 228. Ld, Raym. 156, 4. Burr. 2134. Stra. 511. 1. Wilf, 270. 1. Bac, Abr. 216, 


2. Will, 67. Dougl. 45. 2. Term Rep, 576, See 1. Comp. Prac. 66. Impey's laſt, Cler. 409. 
3 Burr, 1360. 5 


Johnes againſt Williams, Cain 3s 


"FROVER of goods, and converting them, The defendant The defendant 
pleads * fale in market,” whereby he juſtifies the converſion, in wover mutt 

—And it was held to be no plea, becauſe it amounts but to the ge- plead the ge- 

neral iſſue. And ruled accordingly, that, if he did not plead, a 1 


N Poſt $ 
mbil dicit ſhould be entered. Co. Lit — b. 


Cro, Eliz. 262. 485. Cro, Car. 157- Hob. 187. 127. 1. Sid. 106, 1. Keb. 305. 10. Co, 95. 


Tag. 1. Leon, 178, 2. Salk, 654+ Stra. 651, Barnes, 439. 4+ Bac. Abr. bz, 63. 2, Term 
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Memorandum. 


Th: dewh of Sir | J PON Wedneſday the tenth of June, this Term, Six Tony 
Ton Pepbam. Por HAM, Chief Fuſtice of the king's bench, departed this life, 
8. Co 75. a. being a moſt reverend Judge, and a perſon of great learning and 
integrity, | 
Cat 4. Mantle againſt Wollington. 


An ejectment EJECTMENT on a joint leaſe by two. Upon not guilty, 2 
—— *— ſpecial verdict was found, That the two leſſors were tenants 
late by tenants in common: and, Whether he might declare of a joint leaſe or 
in Common. not ? was the queſtion. : 


Ante, $3. FExNER, YELVERTON, and T ANFIELD, held, that the decla- 
LY. Ray- 404. ration was ill; for he ought to have declared upon ſeveral leafes 


Moor, 662. | : 
1.Roil. Ab. 478. of their ſeveral parts, 


Co. Lit. 45. 20. 6. Co. 14. Poph. 37. 1. Burr. 329. 1. Term Rep. 759. 1. Show. 342. 2. Wil. 
232. 2. Stta. 1181. Ld. Ray. 726. 
But WILLI Aus conceived it to be well enough. 


. If accept- "The matter in law intended to be found was, A copyholder 
— of _ commits waſte ; the lord afterwards accepts of the rent : Whether 
dare that ſhould bar him to enter for the forteiture? But no relolution 


copyhold? was given therein. 
Cowp. 243+ Dougl: 30. 


G Lo againſi Sanders. 

| Trinity Term, 4. Jac. 1. Roll 354+ 

In whit cafe CTION FOR THESE WORDS: « Thou haft ſtolen my 
_ _ "_ «© wood,” It was demurred in law, Whether the action lay? 
— yo —And adjudged (without argument) for the plaintiff; for it ſhall 
Ante, 66. 114. be taken in the worlt part; and wogd is go be intended of that 
Poſt. 674. 241. which is cut down, according to the ancient rule, Arbor dum creſcit, 
. 7 LIGNUM dum creſcere neſcit. 

Salk. 695. 1. Com. Dig. 177. 4. Bac. Abr. 506, 507. 


Casr 5. 


| Carr 6, The Biſhop of Peterborough egainft Cateſby. 


Eafter Term, 5. Fac, 1. Roll 481. B. R. and Trinity Term, 4. Jac. i. 
; Rell 1928. C. B. | 
1 | Ag of a judgment in guare impedit, for the church of 
Ger atanche hail Yheſſam. The queſtion upon demurrer was, Whether the 
b- reckoned time to collate within fix months fhall be reckoned according to 
half a year, or twenty-eight days to the month, or according to half a year, di- 


x32 Gays, and viding the entire year into days? And it was adjudged in the 
not ſx months : 


of 28 days common pleas, That he could not collate until after the half-year 


each ; for where according to the days, and not at the end of fix months, account- 
« ſtature ſpeaks ing twenty-cight days to the month: for the biſhop had collated 
of years, they after thg 7 months paſt, but within the half year, being ſixteen 
— —_ days more than the fix months; and the error was aſſigned in 
but Cherie this point of law. And after argument by Doper1DGE, the King's 
mentions Solicitar, for the biſhop, and by YELYVERToON for the defendant, 


_—_ wc It was reſolved by THe CobRr according to the firſt judg- 
— ment, That the collation ought to be after the half- year, and not 
of 28 d.ys each. before: for they held, that rempus ſemeſtre, in the ſtatute of N eſimu- 


Ante, 141, 167. ſter the ſecond, cap. 5. is intended half a year according to the days 


Co. Lit. 135. b. of the year, which contains in the whole three hundred and fxty- 
6. Co. 62, 2. Roll. Abr. 521, Telv. 100. Gre 
CY | y 
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fire days ; which being divided, the half-year is one hundred and The Biftop 
eighty· two days, and that time the patron hath to preſent, who is of Fr IA N- 
the perſon chiefly regarded in law. But they all agreed, that a month "— of 
{hall be accounted twenty-cight days to the month, in caſe of a Cartsur. 
condition for rent, 38. Hen. 6. pl. 7.; in caſe of 1nrolments, as Hobart, 179. 
| Eliz. Dy. 218.; In caſe of a leet held within a month after Lit. 14. 

Faſter and Michaelmas ; and generally in all caies where the ſtatute 2. Mod. 8. 
ſpeaks of MONTHS ;, but where the ſtatute ſpeaks of YEARS, it 4. Mod. 186.55. 
is to be conſtrued as before, viz. one hundred and eighty-two 2 A a p 
days to the half-year, as it is in 17. Elix. Dyer. Skin. 324. 45 


And YELVERTon ſaid, that he had ſeen, in * SPELMAN'S rig 446. 
7 


Reports, a caſe between Doctor White and the Biſhop of Lincoln, 3. Burr. 1463. 
where it was reſolved accordingly in a caſe of quare impedit; and 1. Com. Pig. 
that WALMSLEY, Juſtice, ſhewed to him a precedent in the time ct 357: 

Edward the Firſt (which was immediately after the ſtatute), where Dough. 463. 

it was reſolved, that © tempus ſemeſire ſhould be taken for the 

half-year, and not for fix months only.—The firſt judgment 

therefore was affirmed. * 


And it was here further ſaid to have been reſolved, that the It the biſhop 
metropolitan may not preſent after the avoidance of the cliurch, he both patrot 
until the year fully ended; and by the ſame reaſon the ordinary IR 


cannot collate until after the half-year be ended. NG 


| til the year be ended. Gib. Cod. 769. 2, Bl. Com. 277. 


Leach's Caſe. Car 7. 


ERROR brought by Leach to reverſe an outlawry upon the ſta- Naming a 
tute of 5. Eliz. c. 9. of perjury. The firſt error aſſigned deſendant of 
was, For that he was indicted by the name of Nicholas Leach, of — 


the pariſh of Aldgate, and doth not ſhew in what county Aldgate ing in what 
18. county it lies, 


And for this cauſe it was reverſed, although it was obje On 
be well enough, becauſe Middleſex was in No — 23 2. Inſt. 669. 
pariſh ſhould be intended to refer thereto. But becauſe an in- 8 
dictment ſhall not be taken by intendment, and becauſe the county 9 
in the margent ſhall be referred to the place where the offence was 374. wy 
committed, and not to the habitation of the party; and by the 3-Bac.AÞ. 620. | 
7 gh = 8. Hen. _ 6 * there ought to be the addition of the Ante, 69. 
county where the party indi B its; x 
1 $4 _ gp the indicted inhabits; therefore it 1. Hen. 5. e. 3. 


SECONDLY, For that a county court was held 23. February, In prochiming 
and the next county court was held 23. March following; ſo ag auth, ere 
there were not twenty-eight days between thoſe two county ,, * = + +1 
V _ ought to be by the law, excluſive and incluſive And ba _ 

his cauſe alſo it was held to be erroneous. —But TANFIELD, incluſive, be. 
Juſtice, ſaid, it ought: to be aſſigned as an error in fait; for it torg each 


might be leap- year; and then it is good, and that matter iſſuable. — 


Palm, 287, 2. Hale, 201, 3. Bac. Abr. 751, 


M 4 Bould 
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ca 6. Bould and Others «gain? Sir Henry Wynſton. 
Hilary Term, 4. Jac. 1. Rell 396. 
A covenant, FJECTMENT. Upon a ſpecial verdict, the caſe was, That 


tho2h ip<cia!, Sir Henry V ynſtan by indenture covenanted, in conſideration 
— 33 of natural love and aſſection to William If ynſion, his eldeſi ſon, 
fon, in cong. to ſtand ſeiſed to the uſe of Hallium Mynſton for life, and after to 
deration cf love the uſe of ſuch a feme as he aſterward ſhould marty. for lite, re- 
and afteRtion, mainder to the firſt fon of the ſaid I liam Ii yaſion in tail: after. 
extzn"s a5 well ward, the ſaid / illiam Il ynſtun being unthrittv, ard in CI 
=o > wn Hay gaol, Sir Henry Wyn/on, to difturb the riſing of the uſe to the 
the fon him. eme whom afterwards he thovid marry, let that land to his 


. ſon for a thouiand years: afterwards /f7am Mynſden 


r Ye took to wife the jailor's daughter, and died without itfue : and 
784. 793. f f ; iro 
>. Co. 40. Whether this leafe were good againſt her? was the queſtion.— 
2. Can, Dig. HUTTON, Serjeant, for the defendant, held, FirsT, I hat no ule 
572. at all did riſe to the me, although no leaſe had been made; for 


the conſideration being ſpecial, in conſideration of afteCtion to 
* his fon, to ſtand ſeiſed to the ule of, Ec.“ that being only tor 
blocd, and in that ſpecial manner, cannot extend to the ine 
whom he afterward ſhould marry ; for the is a ſtranger to that 
conſideration : but if it had becn in conſideration of ſuch a mar- 
riage, with a feme in certain, it had been good. And in proof 
hereof he relicd upon Milamay's Caje (a) and upon / ifemar': 
Cafe (0). 

But ALL THE Cour reſolved for the plaintiff, that this was 
a good uſe ; for the conſideration extends to the feme which 
ſhould be, as if it had been in conſideration of marriage: for the 
love and affection of the ſon extends as well to the eme of the 
ſon. (who is guaſi part to the ſon) as to the ſon himſelf ; for that 
by intendment is good cauſe of the ſon's advancement : which is 
the reaſon that at the common law the ſon might endow his wife 
ex aſſenſu patris, and a man may give lands in frank-marriage be- 
fore the marriage ; for his affection is the cauſe of the gift: where- 
fore the uſe here is well limited. 


If a father co. SECONDLY, Admitting the uſe would riſe, yet, it being a future 
venant to land uſe, and an eſtate in contingency, this leaſe, being made before the 


ſc5ied to the uſe y1 p v is good, and ſhall charge the future 
. aroſe and the eſtate veſted, is good, 8 


ſor lie ar dto the d 
uſe of ſuch wife Where one made a feoffment, or covenanted to ſtand ſeiſed to the 


as be ſhould uſe of himſelf for life, and after to his firſt ſon, and before the 
afterwards birth of his firſt ſon made a feoffment, THAT ſhould deftroy his 
_— eſlate. So this leaſe for years being made upon a conſideration 
ic e in tail, a before the eſtate did ariſe (being but an eſtate in poſſibility), it 
leafe mae by ſhall bar the ariſing of that eſtate ; or, at leaſt, ſhall be a good bar 


the. ſaiher pre- for that time againſt that eſtate, which was but an eſtate in poſſ- 
vious to his | 

ſon's marriage, will not deſtroy the former uſe to the wife 2. Roll. Abr. 284. 7. Co. 40. 1. Co. 120. 
Fearhe's Cont, Rem. 249. 1. Pac. Abr. 314. 5. Bac. Abr. 371. . 


(a) 1», Co. 90. Cro. Eliz 34 ( Cro. Eliz. 630, 2. Roll. Abr 794. 
(9} 2. Co. 15. | BP 
bility 


eſtate. Therefore it hath been ruled in one Belay's Caſe (c), 
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bility at the time of the leaſe made. And ſo was the opinion con- Borty 


ceived in the caſe of Jod v. Reynolds (a). Wherefore, &c 3 


Tur Counr. This leaſe ſhall not bind the eſtate of the wife, Wyxs ros 
becauſe there was a good eſtate by the firſt limitation, which, if Co. Fliz. 854. 
it be not deſtroyed, cannot be charged nor incumbered after it is 1 722 
raiſed, becauſe it hath relation to the firſt covenant, and none hath 5.5 _ — 
intereſt to charge it: and this leaſe ſhall not deſtroy it, but may 
well be conſtrued to ariſe out of the reverſion which Sir Henry 
IWyn/ton hath and may lawfully charge. Whereiore it was ad- 
judged for the plaintiff, —Note, WiLLiams cited Sir Peter Lee”s 


Caſe in the court of wards, to be reſolved in this point. 


(a) Cro. Eliz. 764. 854. 


Butler againſt Duckmanton. Cars 9. 
Trinity Term, 4. Jac. 1. Roll 237. Derby. 


JP RESPASS. The caſe upon ſpecial verdi& was, That Hum- It a reverfioner 
phrey Duckmanton deviſed that land to John Duckmanton, his marry the de- 
baſtard ſon, and to the heirs of his body; remainder to & ichard Yiſce for years, 
Duckmanton his couſin and heir, and to his heirs ; and deviſeth the ma ee 
land to Elizabeth his wife for fifteen years, if ſhe lived ſo long. jour of 2 
The ſaid Humphrey died in the fourth year of Edward the Sixth. leaſe, a «e- 
Afterward Elizabeth married with Richard the heir of the deviſor, £45: mace 
to whom the remainder is limited, and they two entcred and had m—_—_ _ 
poſſeſſion, and continued in poſſeſſion. John Duckmanton, the firſt — 
deviſee, in 15. Elix. releaſed to Richard Duckmanton all his right the tenant of 
and intereſt in the ſaid lands, and afterward, notwithſtanding this the partiew/ar 
releaſe, entered and let to the plaintiff, upon whom the defendant % hail not 


entered, vage, 
” as : : loner, 
The ſole queſtion was, Whether Richard Duckmanton be in after for he was 
this eſtate determined, as tenant by ſufferance, and what poſſeſſion IIS 
he had; and whether a releate to him, he being but tenant by ana therefore 
ſufferance, be good to veſt tlie eſtate in him: After argument at no privity be- 


the bar, it was reſolved, tween them, 


Fixsr, That he was in poſſeſſion but as tenant by ſufferance ; Co. Lit. 57, b. 
for in reſpe& of his reverſion he had no colour to enter, and he 22 d. 
came to the poſſeſſion by colour of a leaſe made to the eme, which 1 
d . , 3 x 3 Dyer, 251. 
was determined by effluxion of time before the releaſe made; {0 Cre. Bll. 25, 
as he had not any title to hold the poſſeſſion but as tenant by ſuf- 238. 


ferance, which title he had until entry was made upon him. 1 187. 
I 145. 


SECONDLY, This releaſe being made to him, he being tenant z. Com. Eig. 
ſufferance, is not good to veſt any eſtate, for want of privity 4. 630. 
tween them; and a releaſe to him, as to him who had the re- 3. Be. Abr. 457. 
verſion, is void, becauſe he had not any poſſeſſion; and an eſtate 2 12 
cannot be veſted in him in reverfion by this means; for if te- Cowp. —_ 
nant for life releaſes to him in reverſion. it is void by way of te- Doug}. 139. 
leaſe ; and 1t cannot be by way of ſurrender, for want of apt 
words : fortiori here, &c, — Wherefore, without further argu- 
ment, it was adjudged for the plaintiff, Jide Lili. 107. = 7 
W, 


velit the lands iq 
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Fide 2. Rel. Edw. 4. pl. 27. 3 Hen. 6. ** Releaſe” 8. 17. Hen. 7. pl. 42. 
Adr.793-c41r2. and Aich. 30. 31. Eliz. Allen v. Hill, upon a releaſe to a tenant 
by ſufterance. 


Sce 6. Ann, c. 18. 4. Geo. 2. c. 28. and 11, Geo. 2, c. 29. 


cast 1. Clark againſt Cogge. 
| Eafter Term, 4. Jac, 1. Rell 33 1. 
The grapt-e of TJ RESPASS. Upon demurrer the caſe was, The one ſells land, 


Lands ſhall have and afterwards the vendee, by reaſon thereof, claims a way 
@ way over the . intif's . : 0 

Lnes of the Over part of the plaintiff's land, there being no other convenient 
grantor without way adjoining: and, Whether this were a lawful claim? was the 


any expreſs queſtion. | 
ant. 1 
1 3 And ir was RESOLVED without argument, that the way re- 


. mained, and that he might well juſtify the uſing thereof, becauſe 
— it is a thing of neceſſity; for otherwiſe he could not have any 
Hob. 234. Profit of his land: et e corverſo, if a man hath four cloſes lying 
Cro. Elz 84. together, and ſells three of them, reſerving the middle cloſe, and 
2. Roll. Ab. co. hath not any way thereto but through one of thoſe which he ſold, 
— 2 1, although he reſerved not any way, yet he ſhall have it, as reſerved 
Luc. 1489. unto him by the law; and there is not any extinguiſhment of a 
1. 1erm Rep. Way by having both lands. Wherefore it was adjudged accord- 


560. ingly for the defencant. a 


Ca 11. Hancock againſt F ield and Others, Executors of Crouch. 
Hilary Term, 4. Jac. 1. Roll 577. 
A releaſe of al Er Shins zn ; 
ee —— (COVENANT ; for that the plaintiff by indenture let to the 


and demands, ale” , . . 
made by a letfor nanted to repair it well from time to time during the term, and 


to a leffee, will at the end of the term to leave the ſame well repaired to the leſſor; 
not diſcnage and aſſigns the breach, for that he did not leave it well repaired at 
: ſubſequent the end of the term. The defendant pleads, that the plaintiff, 
reach of cove= _. . . 8 
rant to kae within three days after the date of the indenture, releaſed to the 
toe premiſes in teſtator all debts, duties, and demands. The truth was, that the 
good. repair. plaintiff had recovered fix pounds damages and coſts againſt the 
Poſt. 222. 487. teſtator, and made an acquittance upon receipt thereof, with a 


os: general releaſe of all actions, duties, and demands; which was 
1 pleaded in bar, being entered in hæc verba. 

alba | Whereupon it was demurred : and, after argument at the bar, 
1. Bro. 6zz ALL THE — reſolved, that it was not any bar; for being a 


. Lev. 99- covenant future, and not in demand at the time of the releaſe 
_ Ht. 279- made, but to be performed at the end of the leaſe, this releaſe, al- 
Gro. Eliz. 268. though it be of all demands, which is the moſt general word in 
4 Bac. Ab-.237. releaſes, yet, there appcaring not any intent to releaſe it, cannot 
Ld. Raym. 65. therefore be any bar. 

513, $19- 664. ; 

Cowp. 303. Dougl. 407. 1. Term Rep. 310. 

Co. Lit. 263. But if he had releaſed all covenants in ſuch an indenture, that 
291. d. had been a bar: and although a releaſe of all demands is good to 


* 487 extinguiſh warranty, though future, and to bar demand of relief, 
Cro. Elz. 6c6. 2. Roll. Abr. 408. 1. Sid. 141. Yelv, 214. 156. 2. Mod. 281. 3. Mod. 277+ 


2. Lev. 213. Show. 155. 4. Lac. Abt. 286. i 


teſtator a houſe in Fleet-freet for years, and the leſſee cove- 


nh 00 2 =H 2 2 3ArMqAa © tKeesd 
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ws 40. Edw. 3. pl. 22. is, yet that is, becauſe in the one caſe the Hexer 
land is bound by the warranty, and the relief is qt the reaſon of _ <2=# 
the ſeigniory whereto it belongs, fo-it is a good bar; ſo it ſhall ICY 
extinguiſh a rent reſerved upon a leaſe, although it be made before 
any rent arrear, becauſe it is due by the contract, which was 
. the releaſe made. 
But the covenant here is merely future, and is not broken, nor 
to be ſued before the end of the term; and a relcaſe of actions is 
not any bar thereto, as Long Quinte 5. Edw. 4. is; and, by con- ö 
ſequence, a releaſe of demand is not any bar. —T ANFIELD cited a 
caſe of one B. in 23. Eliz. to be adjudged accordingly , and for 
that purpoſe the caſe of Hoc v. Mar/hall (a) was vouched, where 
one became bail, and before judgment the plaintiff releaſed to the 
bail all actions and demands, and afterward the principal was con- 
demned, and did not render his body: and in a ſcire facias upon 
this recognizance the releaſe was pleaded, and adjudged to be no 
bar; becauſe at the time of the releaſe there was not any recogni- 
zance in any ſum, nor was there any duty due: ſo here, &c.— AL 
ru CourT was of that opinion. 


AN EXCEPTION was taken to the declaration, Becauſe the In covenan, if 
breach was aſſigned in not delivering up the houſe well repaired at the breach be 
the end of the term ; and he doth not thew in what point it was gia 
not well repaired. —Sed non allocatur ; for the breach being ac- nt it . . 

. . . * 7 It 15 ſum̃ 
cording to the covenant, is ſufficient. But if the defendant had cient. 
pleaded that at the end of the term he delivered it up well repaired, / ., 124. 
then if the plaintiff will aſſign any breach, he ought particularly *-- 304 436. 
to ſhew in what point it was not repaired, ſo as the detendant might ” 

. . 7 . „ Cro. Car. 1-6. 
give 1 anſwer thereto.— And WILLIAMs, Juſtice, ſaid, it v. . 
was o reſolved in the caſe of Boyle v. Saxye, that in a declaration 1. Sid. — 
in an action of covenant, it ſufficeth to aſſign the breach as ge- 3. Mod. 69. 


neral as the covenant is. — Wherefore it was adjudged for the — 329+ 
OW. 252. 


plaintiff. | 
Ld. Ray. 168. 
284. 594+ 1416. Stra. 681. Cowp. 126. 665. 727. Dougl. 667. 68 5. 1. Ter. Rep. 671. 


(a) Mich. 39. & 40. EMH¹zZ. 5. Co. 70. Cro. Eliz, 580. 


Vaughan againſt Juſtice Williams. Cat 12. 


FRROR of a judgment in a ſcire facias againſt him, as bail for A writ of error 
one Powe/, was brought, returnable before the Juſtices and wii not lie in 
rons in the exchequer- chamber, upon the ſtatute of 27. Eſig. = 2 
c. 8.; and becauſe there was ſome doubt made of the allowance , 3 
thereof, it was moved in court to be allowed. — And ALL THE a ſeirs facias 
Count held, that it was not allowable; for it is not any of thoſe againſt bail, 
actions mentioned in the ſtatute, whereof a writ of error lies, nor Foſt. 136. 334. 
is he any party who may have a writ of error of the firſt judg- Yelv. r57, 
ment.— Maxx, the Secondary, ſhewed the Court a precedent, that Hob. 72. 
a writ of error was brought of a judgment in this court in a writ G 
of reſcous and although it be an action in nature of treſpaſs, yet — oy = 
uſe it was not an action named in the ſtatute, it was reſolved, 481. 464. 
that it was not allowable. —Whereupon here this writ of error was Cro. Eliz. 730, 
denied to be allowed, „ 
I. Salk. 263. 
5. Mod. 230. 1. Vent, 38. 169. Ld. Ray, 98. 32%. 2. Bac. Abr. 212. 


Evans 
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cat 13. Evans agaiaſt Thomas. 


A covenant to FPRROR of a judgment in the common pleas. Upon a ſpecial 
— N verdict the caſe was, That one George Howel, being ſeiſed of 
if . mall pay land in fee, covenanted with Morgan [Milliams to convey it by fine, 
xcol. with 13 OT Other a'turance, to Mas gan Williams and his heirs, before the 
years to B it Feaſt of Eafter next following, which ſhould be to the uſe of him 
tall be to the and his heirs; with a pROVISo, that if he paid to Morgan Williams 
vie of B. ine a hundred pounds at the end of thirteen years, that then he might 
mean time, doc- 
not amount to fre- enter, and that all aſſurances ſhould be to the conuſor; and co- 
« leaſ-if the fige venanted and granted for him and his heirs, with the ſaid Morgan 
be not pa. Miiliams and lis heirs, that he and his heirs thould enjoy the ſaid 
N uw land until the end of the ſaid thirteen years, and after for ever, if 
oſt. 660. ; . | > pgs 

the ſaid hundred pounds was unpaid , and /forgan I illiams co- 
2. Roll. abr. venanted, that he would pay annually during the thiiteen years two 
$970 457 0, Capons; and that during the thirtcen years he would not commit 
2. Mod. fo. any waſte: the aſſurance was not made. 


3-Rac. Ab. 423. 8 x 
3. Com. Dig. 23. The queſtion was, Whether this covenant amounted to a leaſe 


Dovgl. 58), for thirteen years or no? and adjudged in the common pleas that 
2. Ter. Rep. 7 39. jt was not any leaſe, but merely a covenant. And the error was 
aſſigned in this point of law only. 


YELVERTON, for the plaintiff, pleaded that it was a leaſe ; for 
ſo the intent of the parties appears, that the aſſurance, ſhould be 
in nature of a mortgage; as that if the aſſurance were not made, 
yet he ſhould have a term for thirteen years; for otherwile the 
covenant ſhould be in vain, that he thould not commit any wa.c. 


* 


But ALL THE Covkrt held, that it was not a leaſe; for the in- 
tent of the parties was to make aſſurance of the inheritance by way 


the time ot the mortgage, and not to make a /cafe; for if a fine had 
been levied, or a feoffment made, that had not been a leaſe: and 
the covenant “ that he and his heirs ſhould enjoy it until the end 
of thirtecn years, and in perpetuum if the hundred pounds were 
„not paid,” ſhews the intent that it thould not be a leaſe, but 
merely a covenant for the quiet enjoying: and the covenant that 
he ſhould not make any waſte doth not expound it otherwiſe, but 
was to the intent that he, being but a mortgagee, ſhould not com- 
mit any waſte ; for which otherwiſe there was not any remedy, 


A grant ro bave TT ANFIELD ſaid, that it had been adjudged in one Plea/ance's 
3 oo Caſe (a), if one covenants and grants with another that he ſhall 
god leaſe ; but ede and hold : is lands for ſo many years, it is a good and abſolute 
thar he hatl leaſe; but if he covenants and grants that he ſhall enjoy his lands 
enjry the lands, for ten years, it is not a leaſe, becauſe it ſounds only in covenant: 
is only @ cove- and 44. Edi. 3. Monſtrans de Fails,” 144. is, if one covenants 


ak Ab, 848. with another, that if he will marry: his daughter, he ſhall have 


Doayl. 270 766. 2. Term Rep. 739. 
| (a) 1. Roll. Abr. 848. 
fc 


of mortgage, which is but @ covenant that he ſhould enjoy Curing * 


2. Mod. $: 1. Peere Will. 16. 71. 330. 721 3. Peere Will. 9. Stra.447, Sed wide 3. Bac. Ab. 422 
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ſuch a flock of ſheep ; he marries his daughter; the property of Evans 
the ſheep was preſently in him, becauſe it was but a perſonal thing; _ 
and the covenant is a grant: ſo here this was a covenant, and no 


leaſe. —\W herefore the judgment was affirmed ide 21. Hen. 7. 


Rickman againſt Garth. ca 14. 


TRESPASS. Upon a ſpecial verdi& the caſe was, That JOHN A b'ſhop's teafe 


bi/hop of Carliſle let a portion of tithes to John Rickman, Francis for a — of 
vor three 


and Thomas his ſons, for their lives ſucreſſive, rendering the ancient hes for th 
: . + a ; lives, reſerving 
rent, and afterward died. HExe E of Carlifle, the ſucceſſor, ine ane ent rent 
accepts the rent for divers years, and afterwards makes a new leaſe in void, for the 
of thoſe tithes for twenty-one years, which leſſee took thole tithes ; ancient rent 


and the plaintiff, being the firſt leſſee, brings treſpaſs. cannot be re- 
ſerved ; and is 


THE IRST QUESTION was, Whether this was a good leaſe not made good 


within the ſtatute of 32. Her. 8. c 28. and 1. Elix. c. 19. ? againſt the ſuc- 
c ſſor by the 


SECONDLY, If it were not a good leaſe, Whether the acceptance ,cc.pance of 


of this rent by the ſucceſſor makes it good againſt him during his rent. 
time? Ante, 112. 


IT was RESOLVED as to the firſt, that it was a void leaſe ; for Moor, 778. 
no leaſe is good, unleſs the ancient rent be reſerved, and annually "Pong 
due and payable according to the reſervation : but this rent being jy ce 
relerved upon a leaſe of tithes for life, there is not any remedy for 44-45] a. dd. 
it by diſtreſs or aſſiſe, ſo the leſſee 1s not compellable to pay it; and i. 
becauſe it is not pavable as the law appoints, it is therefore void. Cre. Car. 95. 
Vide 5. Edw. 3. 30. Af. 5. rent reſerved out of a leaſe of an e 5 
hundred for life is void, for that reaſon. And TaxvTIEID faid, pig — 


that this point was firſt adjudged in 29. Eliz. in Monington v. Tric. 5. Co. 3. 


SECONDLY, It was reſolved, that the leaſe being void, the ac- 3 on 3 wide 
ceptance ſhould not make it good; for it is made abfolute void by an gy _ 
the ſtatute law againſt the ſucceſſor, but not againſt the biſhop zds. X 
himſelf: and it is not like to leaſes by the common law, made by Shih. Touc 
a biſhop or a parſon for three lives; there it 1s not void, but only r. N | 
voidable, which by acceptance may be made good: but the ſtatute © OPS 
of i. Elix. c. 19. (a) in this caſe takes away the courſe of the com- 
mon law,—W herefore it was adjudged accordingly. 


(a) See 18. Eliz. c. 6. 


Ward againſt Walthew. C 13. 
Hilary Term, 3. Jac. 1. Rell 1161, 


FIJESTMENT of a meſſuage, and fifteen acres of land, four Lands given by 
acres of meadow, and fiſty of paſture, in Sutton Coefield, of a 9 of teoff- 
demiſe of Fdward Hi/loughby for three years. Upon not guilty Yee amen 
n bound 1 11 dict 8 57 575 . fervant in cone 
Pleaded, the jury found a ſpecial verdict, that Jobn biſhop of Exeter eration of his 
waz lezfed in fee de infra ſcriptis meſſuag. et tenementis hie p2jiea men- faithſul ſervices, 
'ronat. in Sutton Colefield, in the county of [Farwick, viz. de infra and to a female 


ſcript. meſſudaę. voc AT. Marie pit- hall, ac de 3 claſes voc AT. Barbicloſe, w al the 
j 3 | 7 3 „ donor in tail 


Ge. continent, 2 ger. prati et 13 paſtur. que ſunt et tempore quo, Sc. general, a mar- 
rage deing afierwards ſolemnized between them, are not within the 11. Hen. 7. c. 20. and therefore an 
all enation of then by the wite after the death of her huſband is not a forfeiture. Poſt. 474. 624. 


fuerunt 
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Wand unt parcell. tenementi infra ſcript.; et fic ſciſitus, tam pro bene ſc vie 
2 rota 4 Nicholas anal 5p ing Lay as fr 7G 
WALTEEW. conſiderations him moving, the 3. April, 36. Hen. 8. dedit tenement, 
Moor, 633. %% to the faid Nicholas Turner, and one Syble Yardley his couſin, 
Sc. Yelv. 101. by charter of feoffment, which is found iz hc verba: ** Onmnilus, 
S. C. . Brownt. «© Ce. Sciatis me prefatum epiſcopum, tam pro bono et fideli ſervitis 
Scree. © mihi per NICHOLAUM TURNOR domeſlicum meum per plures anros 
_ 57* 6 elapfos præſtito, quam pro diverſis aliis cauſis et conſiderationibus 
Cro. Elz. ;14. ** movent. dediſſe et confirmaſſe præffato NICHOLAO ct SiByYLL* 
Dyer, 147. *© YARDLEY conſanguimes mee, unum tenement, nuper in tenurd 
| 72. „ WirLi. TAYLOR, in Pardo Sutton, infra dominium de Sutton Cole- 
Ko onRecor. 4, field, cum omnibus terr. et tenement. eidem tenement. ſpettant. uecnon 
Ca. Lit, 366. ** num cottag. nup. in tenur. JOHANNIS BURLING, cum omnibus 

6 croftis terr. et tenement. eidem pertinent. habendum ct tenendum dict. 
* tenement. et cottag. cum omnibus eorum pertinent. prefat. Nic ho. 
„et SIBYLL et heredibus de corporibus ſuis procreat. And it was 
found, that the ſaid meſſuage and cloſes were inter alia cognita b 
the name of a tenement, and occupied under the rent of fifteen 
ſhillings; and that the ſaid Nicholas Turner was then ſervant ta 
the biſhop, and the ſaid Syble was his couſin, and that a marriage 

| was then intended to be ſolemnized betwixt the ſaid Nichslas 
Turnor and Syble, which was had accordingly ; and they had iſſue 
Fohn Turnor and William Turner: but afterward Nicholas Turner 
died; Syble ſurviving took to huſband Francis Clapham ; they the 
29. Eliz. infeoffed the ſaid John Tarnor : afterwards Francis 
Clapham died; Syble re-entered ; and after John Turner levied a tine 
of thoſe tenements /ur conuſans de droit come ceo, c. to the defen- 
dant: Syble afterward, in 35. Eliz. infeoffed of thoſe tenements the 
faid II Uliam Turner her ſecond ſon; John Turner entered, and in 
JT: Eliz. infeoffed the defendant : and afterward one Richard 
mith, coufin and heir of the ſaid biſhop, entered, and in 38. Ez. 
let to the defendant for years : Milliam Turner entered upon him, 
and infeoffed Edward Millaugbhy, leſlor to the plaintiff, who en- 
tered and let to the plaintiff, upon whom the defendant 
entered. 


Turk rixsr QUESTION was, Whether this gift in this manner 
be a gift within ihe ſtatute of 11. Hen. 7. c. 20.; for if it be a 
jointure within that ſtatute, and as purchaſed by the hufband, then 
this feoffment by Syhle to her ſecond ſon is a forfeiture, whereof 
the eldeſt fon and his conufee may take advantage.—And IT was 
RESOLVED, that it was not a jointure within the ſtatute aforeſaid ; , 
for it was not a gift by the huſband, nor by the anceftor of the 
huſband : and the conſideration of the ſervice of the huſband is 
not ſaid to be ſuch a purchaſe as the law intends; for it is no 
confideration, which being recited in the king's patent, if it were 
falſe, would make it ill, as it hath been adjudged : and it is not fo 
valuable, as that the law would intend it to be the purchaſe of the 
hufband, but a voluntary gift of the biſhop: and although the 
dced be for divers other confiderations, there being no other ex- 


pre ſſed nor named therein, that general clauſe ſhall nat alter the |, 


caſe, as it is held in Mildmay's Caſe, 1. Co. 176. a, Alſo, the 
| | 1 
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naming Syble his couſin in the deed is not material, becauſe it doth War 
not appear to be any conlideration of tlie deed, but is by way of agaiaft 
addition to her nanie; yet in regard it is found in fact that the Warne 
was his couſin, and that there was a marriage intended between 

them at the time of the gift, which aſterwards took effect, it ſhall 

be intended to be as well the caule of the gift as the ſervice of the 

huſband. Alſo, if it {hould be contirued the purchaſe of the huſ- 

band, yet T ANFIELD ſaid, that that could be but for the moiety at 

moſt ; for they took by moieties, being purchaſers before the co- 

verture; ſo for the moiety, the wife cannot be a jointreſs within 

the ſtatute. And ſoit was reſolved 13. Eliz. in the court of wards, 

in one Edmunds Caſe, where the father gave lands to his ſon, and 

to a woman whom he intended to marry, in tail ; they intermarry, 

and have iſſue; the huſband dies; the wife ſurviving, aliens; that 

it was a forfeiture but for the moiety, —But WILIA Ms denied it 

to be law, and ſaid, that in ſuch caſes it was a forfeiture for the 

entire. | 


SECONDLY, It was reſolved, admitting it were a jointure within 10 a women 
the ſtatute of 11. Hen. 7. c. 20. yet, as this caſe is, neither the heir with her ſecond 
nor the conuſee thall take advantage of the forfeiture, by the aliena- huſband aliens 
tion to the younger ſon ; for when the heir is infeoffed by the ſe- 8 
cond huſband and the wife, and afterward the huſband dies, and — — 
the wife enters, ſhe defeats that eſtate: and when the heir levied a another, and 
fine to the defendant, that fine gave no intereſt, but only by cſtop- after the dearh 
. pel, becauie the heir had nothing at the time of the fine, nor the ” her huſband 
conuſee ; yet the heir hath given his right to the entail, and con- = Md og 
cluded himſelf that he cannot enter; and the conuſee cannot enter, her — 
becauſe he hath nothing but by eſtoppel, and no reverſion. And and then dif. 
therefore there is difference between this caſe and that of Sir continues, nei. 
George Brown : there the heir in tail had a reverſion in fee expec- , 2 
tant, and by his fine gave that reverſion to the conuſee, ſo he had 2 
the reverſion of the eſtate of the conuſee, and might well enter in vantage of the 


reſpect of the prejudice; but he hath not ſo in this caſe. torſeiture. 
Yelv. 101. Noy, 122. 3+ Co. 50. 2. Bac. Abr. 93. 


Fr1nDLY, It was moved, Whether by this habendum the lands Lands appur- 
appurtenant to the meſſuage paſſed, or not? — And they reſolved, '*2a"t to a 


that it did, by the name of tenementum. = — 2 
rd fene. 


men:um. 2. Term Rep. 498. 352. 


FoURTHLY, It was moved, that this verdict did not maintain A declaration in 
the declaration; for the declaration is of land in Sutton Coefield, and ment 
the verdi& finds the ſeiſin of lands in Sutton Coleficld : and the deed is ein 
of lands in PARV A SUTTON, infra dominium de SUTTON COLEFIELD ; — een 
lo neither the verdi& nor deed agree with the declaration, for the in Ln Sutton, 
Villwhere the lands lie; therefore no judgment ought to be given — within the ma- 
But all THE CovuRT reſolved, that the verdi& finding ſeiſin de infra nor of Colefield, 
45 It. meſſuag. &c. that is quaſi an expreſs averment; and finding that 3 
dutten Cieficld and SUTTON COLEFIELD et PAR vO SUTTON, inf1a a ſeifin of lands 
| therein men · 
tioned in Sutton Col:field, Cro. Car. 57. 30%. 450. Cowp. 826, Dougl. 633. 


dominium 


* 
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War dauminium de Sur rox COLEFIELD, are all one, and that they are all 
a againf * in one pariſh, and that Sutton Coleficld is an hamlet within the pariſh 
errut. of Sutton Crefield, and this being in a verdict when the jury found 
Fide Cro. Car, quod dedit tenementa infra ſcripta by name in the deed, ſhall be in- 
244. Copland tended all one; and fo it appears was the intent of the jurors, 


SS N 9 Wherefore it was adjudged for tlie plaintiff. 


eited. Et vide Plowd. in Throckmorton's Cafe, for the pleading in this point, 


Cas 16, Gybſon againſt Searl. 
If the leffre for I JECT MENT of lands in Totteridge, by the leſſee of Richard 
oy ww — Pea. oct, againſt the leſſee of Gage. | | 


— 1 Upon a ſpecial verdict the caſe was thus: The .b:/>7p of Eh, in 
riages, reliefs, 20. Hen. 8. let the manor of Totreridge, whereof the land is parcel, 
&c. afterwards to one Goodrich, with an exception of wards, marriages, relie!s, 
whe a ea ich lets, courts and advowſons, HaBExDuM for ninetv-nine years, 
of the manor, rendering twelve pounds a year. This leaſe was confirmed bv the 
this halt not dean and chapter in the firſt year of queen Elizabeth. C:xe, biſhop 
operate as afur Of Ely, reciting this leaſe and the exceptions, by indenture deuiſes 
render of the the fame things excepted to the ſame leſſee for twenty-one years, 
— rendering three ſhillings and fourpence a year; and further grants 
the exception is to him the bailiwick of the ſame manor, and conſtitutes him bailiff 
void, of the fame manor for twenty-one years, and grants to him all 
Ante, 8g. fees and profits appertaining to the faid office, which was con- 
Nl. Ab. 406. firmed 4 the dean and chapter: and after found, that this original 
Cre. Euz. 688. leaſe of the manor, by divers mean conveyances, came to the leſſor 
173. of the plaintiff; and that the inheritance of the manor came to the 
Tt 39 Cefencant's leſſor. who entered and let to the defendant ; and that 
1. Sd. 75. the plaintiff's leſſor entered, and mace a leaſe to the plaintiff, 
4. Leon. zo. upon whom the defendant entered. T he ſole queſtion upon tug 
Moor, 637. verdi&t was, Whether this grant of the bailiwick to the leſſee of 
3 RobRep. 53: the manor be a ſurrender or determination ot the firſt leaſe of the 
1 Len, , manor? And it was argued divers times at the bar, and thep at 

Leon. 303. | 3 . 
2 Cm. Dig. the bench: and ALL THE Cover refolved unanimouſly, that it 
335 was not any ſurrender ; for that ought to be the intent of the pat- 
7 Bac. Ab. 451. ties; and it appears that there was not any intent of the parties, 


. but that he ſhould have a leaſe of the things excepted. 


WHEREUPON it was doubted in law, whether ſuch an exception 
of wards, marriages, reliefs and courts, were good in the caſe of 2 
common perton, as it is in caſe of the king (a). 


But THz Covar held clearly, that it is void in caſe of a com- 
mon perſon; yet to take away that doubt, this leaſe was made with 
an intendment to his benefit, and not to his hindrance, as it ſhould 


be if it ſhould be conſtrued to be a ſurrender ; and therefore the 


(, Co. Li:, 47. Hob. 120. 4. Com. Dig. 286. 


Ses 29. Car. a C. 3. J. 3. Ante, 24. 
law 
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hu ſhall not make ſuch a conſtruction; and in this cafe this grant 
of the bailiwick is diſtinct, and of another thing than that which 
was leaſed before, and therefore cannot be any ſurrender; and for 
that cauſe may well ſtand with the other. 


TANFIELDz Juſtice, therefore ſaid, If a man hath Black Acre and 
divers other lands in D. and lets Black Acre for twenty-one years, 
and the next day lets all his lands in D. for ten years, it is not any 
ſurrender of Black Acre, but ſhall be conſtrued as a leaſe of all the 
other lands; which may well ſtand with the former leaſe: ſo if a 
leflee take 4 grant of a rent-charge out of the ſame land for life, 
or if a leſſee for life take a grant of a — for years, tliat is 
not any ſurrender, becauſe he might have the benefit of that rent 
after the eſtate in the land is determined; but if a leſſee for lite take 
a grant of a rent- charge for life out of the ſame land, that js a ſur- 
tender, according to 21. Hen. 7. pl. G.; for otherwiſe the rent- 
charge cannot take any effect. Vide 48. Edw. 3. pl. 32. accordant. 
And it hath been adjudged in the common pleas, that it a leſſor make 


a ſeoſfment, and letters of attorney to the leſſee to make livery, it is 


not any ſurrender ; fot he did it but as a ſervant: wherefore, the 
bailiwick being a collateral thing, an acceptance of the grant 
thereof is not any ſurrender, 


Witriaus, Fuftice, accorded that it cannot be a ſurrender, be- 
cauſe the bailiwick is not any intereſt in the ſame thing which was 


let before: for a bailiff hath not any intereſt at all, but is a mere ſer- 1. Lecu. 49. 
vant, and doth things for the profit of his maſter: and although he Co. Lit. 18. 


doth them voluntarily, as 2. Edi. 4. 5 4+ 1s; yet it is intended to be 
done in the name of his maſter; and in debt hereupon, the decla- 
tation ſhall be that the maſter let. And whereas the caſe in 
Dyer, 200. pl. 13. hath been objected, where the leſſee for years of 
a houſe accepts a grant of the cuſtody of the ſame houſe, that it 
- ſhould be a ſurrender ; that is true, and hath been fo adjudged ; for 
the cuſtody of the ſame thing which was let before, is another in- 
tereſt in the ſame thing leaſed, and cannot ſtand with the firſt leaſe, 
and therefore not like to this caſe. And it hath been adjudged 
in Sir John Chamberlain's Caſe, that where a leſſee for years of a park 
accepts a grant of the office of park-keeper of the ſame park for 
his life, that is not any ſurrender, becauſe it is an office collateral 
to the land ; but if a lente take a grant of common out of the 
lame land, or of the herbage of the ſame land, that is a ſurrender, 

uſe it cannot conſiſt with his leaſe : and it is a common caſe, 
that in many manors a copyholder is bailiff of the ſame manor, 
by cuſtom; and it was never taken to be any ſurrender : ſo if a leſſee 
for years of a manor be made ſurveyor or ſteward thereof for life, 


at is not any ſurrender ; as it was reſolved in the caſe of Sir Ja- 


me Brown, The bailiff of Y//tminfter, is commonly a great 
man, who hath alſo leaſes in NMeſiminſter of the demiſe of the dean 


and chapter, and yet it was never intended to be any ſurrender ; - 
therefore not here. | 6 


„ YELverTox, Juſtice. It cannot be a ſurrender for three cauſes : 


Firſt, For that the leaſe of the bailiwick is of another thing. Secondly, 
eko. JAc, N A bail 
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Grazox A bailiff hath authority to meddle with the land, but hath not any 
guet intereſt therein. Thirdly, Becauſe a bailiff hath no permanent 
SzALL» eſtate, but it is determinable at the lord's pleaſure. 


A bailiff of a NorTE. Fox the nntheriey of a bailiff, vide 21. Hen. 7. 12. Hen. ). 

manor, although f/. 14. 3. Edi. 2. title Avowry,” that a bailif may receive rents, 

. fealty, Pay quit-rents, repair houſes and fences, but in ſuch 
befo 


tereſt in the . . 
land, may e- manner as re ; for he cannot tile where it was thatched, nor 


ezive rents, take impale where it was mounded with a hedge : and he may do any 
fea'y, && thing for his maſter's benefit, but not to his prejudice, without his 
Poli. 377. aſſent ; and therefore he cannot give ſeiſin of rent, nor exchange 
EOS * the lord's land, as 41. Edw. 3. pl. 20. is; and 29. Hen. 8. in Breet, 
Plowd, 23. A bailiff may be ſteward of the ſame manor, for they may well 
Owen, 28. both ſtand together, and 20. Hen. 7. pl. 5. the bailiff of a manor, who 
Hob. i54 hath rent iſſuing out of the ſame manor, ſhall have that rent by 
12 recouper ; which proves that it is not ſuſpended, becauſe the baili- 
1. Rel. Rep. wick being a thing diſtin& from the other, the taking of a grant 
. thereof cannot be a ſurrender of the leaſe of the land. 


K FEXNER accordaut in omnibus, — W hcreupon it was adjudged for 
the plaintiff. 


Ca 17, | | Shoyle againſt Taylor. 
| Micheelmas Term, 4. Jaci 1. Roll 87. 


— NFORMATION in the 3 on the 5. Eliz. c. 4. by Sher 
ſpurrier are liable * for the king and himſelf; for that the defendant at St. Cement 'i, 
to a gui tam in- near Temple Bar, London, on the firſt of December, 3. Jac. 1. et 
ER oy continue poſtea uſque 12. November, 4. Jac. 1. (which was until the 
trades 1 day of the information) for the ſpace of eleven months and more, 
to 5. Elia. c. 4. exerciſed and occupied the art and occupation of A BREWER, being 
8. Co. 129. an occupation uſed within the realm, 12. January, 5. Elig.; ubi re- 
11. Co. 54. dd he did not exerciſe the ſaid trade the 12. January, 5. Eliz. nor 
Gro, Car. 499. was ever brought up for ſeven years as an apprentice in the ſaid 


1-Roll. Rep. . 
2. Bulſt. x rigs art, contra formam ſtatut:. 


Palm. . 1 
8. Com: Big The defendant pleaded not guilty; and it was found againſt him; 


$77- * and, after verdict, moved in arreſt of judgment, 


 FinsT, That the art of A BREWER is not ſuch a trade, the uſing 
565. whereof is prohibited by the ſtatute.— Sed non allocatur : for by 
. Burr. 1. the expreſs words of the ſtatute, it is reckoned as a trade or occu- 

tion; and the words in the ſtatute whereupon this information 
1s founded, refer to the trade aforeſaid. 


The 31. Fiis., - SECONDLY, That by the ſtatute of 31. Eliz. c. 5. it is enaQted, 
c. g. which that offences againſt the ſtatute of 5. E/:z. c. 4. ſhall be enquired o 
ents that of. only in the ſeſſions of peace, aſſizes, or leets, withinthe county where 
fences atainſt the offences are committed, et non alibi extra comitat. ſo as this 


| | reach, A information, upon this ſtatute in this court, is not maintainable. 
quired of within | 5 ; 
the county. does not exclade the juriſcic ion of the king's bench; and in all caſes gui dam, an information 
may be in the exchequer for the whole penalty, to the uſe of the king, Ante, 85. Poſt, 538. 643- 
Hob. 183. 327. Cre. ELz, 645, 1. Vent. 8, And. 227. Salk. 373, 2. Hawk. P. C. 385, 382. 


— 
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And of this point THE Barons were in doubt. But it was after- nr 

ward reſolved, upon conſideration of the ſtatute, that the infor- . 

mation well lay; for the intent of the ſtatute was, that for ſuch 

otfences men ſhould not be drawn out of the county where the 

offence was committed: and although the ſtatute mentions, that 

the ſuit ſhall be for them in ſuch courts there named, yet it is not 

in the negative, and not in any other court,” but © not in an 

« other e And this being a ſuit for the king, and in this 

court proper for him, this information is well maintainable: and 

ſo it was adjudged.—And a precedent was ſhewn, Eaſter Term, 

3. Fac. 1. Roll 150. in the king's bench, between Ken v. Drake 

(a), for uſing the art of A $PURRIER within the ſaid pariſh of St. 

Clement's, againſt the faid ſtatute; and it was adjudged that it well 

lay: but it was ſaid, that there was not any queſtion in that caſe, 

becauſe the offence being in Middleſex, and the king's bench See Farren v. 

fitting in Middleſex, they had the power of the ſeſſions intended Willams, 
4 vithin the ſtatute ;—But THe CourT held it to be all one. . 369. 
/ Wherefore it was adjudged accordingly. NorE, The principal 

caſe was afterward affirmed in a writ of error. 


This was the firſt caſe wherein Six LawRExncE TANFIELD 
(being before Juſtice of the king's bench, and the ſame day made 
Chic* Baron of the exchequer, being the laſt day of the Term) 
ſpake, and adjudged by the opinion of all the Court. 


(a) Ante, 85. 
See 21. Jac. 1. c. 4.— and 13. and 14. Car, 2+ c. 26. 


The King againſt Twine, and Others. 
Mic baelmas Term, 3. Jac. 1. Rell 150.—In the Excheguer. 


UFON demurrer, the caſe was, That one George Tork recovered The king, by 
_ againſt John Allen four thouſand pounds damages in an his prerogative, 
action on the caſe. Afterwards George 1574, being outlawed in a m aflign a 
perſonal action, died; and queen Elizabetb, in the thirty-fourth _ — — 
year of her reign (reciting that he was ontlawed and dead), granted — 3 
all his goods, chattels, and debts to Francis Anger, to the uſe of in hison name, 
Mary York. Afterwards Francis Anger, by deed, aſſigned that debt or in the king's, 
and judgment to Chriflopher Twine : and, notwithſtanding, an ex- but if he agu 
_ Iſſued in the king's name, to extend all the lands which the — 
ad John Allen had at the time of the judgment; and the lands in Dyer, 30. 
the poſſeſſion of Thomas Twine, which he purchaſed after the Ant, $2. 
Tacgment, were extended. Thereupon he, as terre-tenant, Co. Lit. 232, b. 
P — againſt this extent, to be diſcharged thereof, it being upon 8 "y 
— made 34. Eliz. by the queen; whereas by the affign- 3. Cro. 4. Ig 
. * made by Anger to Twine, he is chargeable to him only, and Cro. Elz. 325. 
-a to the king. It was thereupon demurred, and argugd Sul, 133. 
Wha in the exchequer. The principal queſtion was, oy” — * 
mer, utter the affignment of this debt by queen Elizabeth, 1. wi, 217. 


ery, = extend in his own name for the benefit of the pa- 1. Peere WN 


C451 If, 


© patentee thereby have the ſuit in the king's name ? 252. 
3. 


Peere Wms. 
2. Black, Com. c. 4 | 199 
Doug, 184, ,. 13 8 403, 404+ 4. Bac. Abr. 194. 214. Shep, Touch. 94. 


N 2 —And 


ö 


260. 786. 
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| 5 —And ALL THE BARoNs, after the argument at the bar, reſolved, 
Twins, that as the king's grant of a thing in action is good enough, ſo 
this debt, which is forfcited to the king by the outlawry of Mut, 
is well granted; and the grantee way have the benefit to levy thi; 
debt by action in his own name, or by extent in the king's name, 
aitho' he hath not any words in his grant to ſue it in the name of 
the king, as is ofual in ſuch cafes. But the aſſigument over of this 
debt by Francis Anger (the king's patentee) to Chriflepher Twine, 
is merely void; for there cannot hy law be auy aſſignment made by 
a common perſon of this debt. It was therefore adjudged, 
That the plea was ill, and no cauſe of difcharge ; and that the land 
ſnould remain in extent for the king. Vide 4. Hen. 8. Dyer fel. l. 
and . 30. Breton's CV, 39. Hen. 6. pi. 20. 


nn Crolſs aguinſt Fauſtenditch. 
Hilary Term, 2. Jac. i. Rell . 


HE; * PIECTMENT. of a leaſe from John Els. Upon not guilty 
Lada. plæaded, the jury found a ſpecial verdict, /g. That Id 
von, to convey Elms, father of the leſſor, was ſeiſed in fee, and in 35. Elz. co- 
tefore Eajrer, venanted by indenture, in contideration of love to his eldefi ſon, 
in truit tor him- and for the ſettling his lands in his name and blood, and accord- 
der Kia, ing to. the eſtates, proviſoes, and limitations therein mentioned, 
with temainders 6 . . 
over, and a 0 tat; he would er Eaſler convey his lands to Edward A ſity, 
10 fand leiſed and others, to the uſe of himſelf for lite, the remainder to his 
from and after ſaid ſon, the leſſor, in tail, with divers remainders over, the re- 
Eajter of fach mainder to his right heirs ; and that all eſtates made ſhould be to 
lands as (ould S . . . . 
not be ſuffci. the uſes; and under the proviſoes atterward mentioned, with 2 
ently conveyed PROVISO, that he might make leaſes for twenty-one years of any 
defore, tothe part thereof; and that the conveyances ſhould be to the uſe of the 
ſcveral uſes feſſee, with a PROV150 that he might revoke all the uſes and eftates 
1 by any his writing or will. He alſo covenanted that he would 
ing executed ſtand ſeiſed, from and after Eaſler, of ſo much of the ſaid lands 
before Ea ſur ), which ſhould not be ſuſficient!y conveyed to the ſaid ſeveral uſcs, 
extends to all. intents, and purpoſes. They found, that before Eafter no al- 
— furance was made according to the indenture; and that in 40. 
1 Eliz. for thirty pounds paid, he, by indenture, demiſed to the de- 
fendant for twenty-one years: and found the clauſe of the ſtatute 
7. Co. 40. of 27. Eliz. c. 4. That if one make a conveyance, with clauſe 
Plow. 307, of revocation, and afterward for conſideration of money, ot 
— for other conſiderations, bargain, ſell, demiſe or grant the 
ry "oe « ſaid land fo a ſtranger, the ſaid conveyance ſhall be void and 
Cb. Uſes, 114. ( revoked, &c. They further find, that Edward Elms died, 
3- Lev. 371. that John Elms entered, and let to the plaintiff, upon whom the 


— > defendant re-entered. Et , &c. 
486. 2. Com. Dig. 579. 3. Com. Dig. 342. 5. Bac. Abr. 364. 


Fust, It was reſolved without argument, that the uſes and 
eſtates raiſed by the covenant in this indenture being made, in con 
ſideretion of love to his ſon, and no eſtate at all being executed before 


4 


+ > 
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Eaſter, the covenant extended to all: although it was objected that Cnos5 
the words being, that of ſo much of the ſaid lands as ſhould not be agar ft 

« ſufficiently conveyed, he would ſtand, &c.“ the intent was, that he CHALETS. 
would ſtand ſeiſed when part was conveyed, and ſufficiently exe- gn Sa 
cuted ; but when no part was executed, it was not his intent that all 

{hould be raiſed by covenant. —Sed non allocutur; for the conſidera- 

tion being ſufficient, the covenant well extends to all, there being 


nothing conveyed by the eſtate executed, 


SECONDLY, It was reſolved, that the eſtate being not executed If a man cove» 
(the uſes rifing by covenant only), the proviſo to make leaſes is 8 in confi- 
void; for the ſeſſees are ſtrangers to the conſideration of blood, — hn 
and therefore cannot take beneſit of any ſach eſtate thereby; and with a pe wer to 
the father hath not any authority to make leaſes. Vide Aids 's make leates, a 
Caſe, 1. Co. 176. and Lord Paget's Caſe, ibid. 154. lcaſe to < pare 

| cr 15 void, 
1. Co, 176. 2. Roll. Ab. 260, 3. Keb. 526. 751. W. Jones, 411. Moor, Pa. Dougl. 565. 
8. Term Rep, 688. 

THIRDLY (which was the principal queſtion), When Edward A ſettlement 
Elms (who was but tenant for life by this conveyance, with power made for a god 
of revocation) made a leaſe for twenty-one years (which might {7 mann 
have had his determination during his life), it being mace in con- of p v6, "amy 
fideration of money paid, Whether that ſhould be taid to be a leaſe will, if made 
derived out of the eſtate for life only? or, Whether the leſſee ſnall with power af 
have benefit of the ſtatute of 29. EIiz. c. 4.? That this voluntary ee 
and revocable conveyance ſhould be ſaid to be void and revoked — — 

id, by the 

uoad the lefſee, was the doubt.— And it was held by ALL THE 27. Elz. c. 4. 

VSTICES, that this leaſe ſhould be good and abſolute, and not be int pur 
;mpeached by the former; but he who made it having power to % for a 

8 . g | . valuable conk. 
revoke it, the law ſhall conſtrue it as revoked, and void quead the ,,,,,;,, * 
l:fiee, and that he was as tenant in fee when he made that lea: rot. 494 
for it is expreſly within the words and intent of the ſtatute of, 516 
— c. 4 this leaſe being made in conſideration of a fine N 
paid. ; 

And it was faid at the bar, that in Hinde v, Collins (a), it was re- Alcaſeon which 
ſolved in this court, that where one had made ſuch a conveyance, bent is reſerved, 
and had made a leaſe reſerving rent, without other conſidera- . — 
tion, that it was ſufficient, and a revocation of the firſt eſtate guoad — hg 


1 leaſe. within 27. Eliz, 
nd becauſe none of the plaintiff's part had argued, they gave c. 4- 
further day, Et adjournatur. | f Moor, 618.618. 


8 Cowp. 435, 70g. Dougl. 710, 
(a) 29. Elis. . 


The City of London againſt Greyme. N 
Trinity Term, g. Jac. 1. Roll 1607. 
THE caſe was, The mavot and citizens of Lenden covenanted ms — 


to find eight men to grind every day in Bridewell mill, and men to 
which they let to the A and agreed, that if they failed work a mill, if 
therein, the defendant ſhould retain ſo much of the rent out of .es convert 
his rent. The defendant pulled down the corn-mill, and made it 3 
a horſe- mill, and would not defalk ſo much out of his rent as he 1 
bought to be allowed for the eight men.— But ALL THE COURT ed. BY 


eld, that by the alteration of that mill in this manner, the leſſors 1100, 575 
2. Roll, Ab. 814. 4. Co. 87. 1. Lev. 309. 1, Salk, 198. 5, Com, Dig. 678. Doug), 26 


N 4 are 
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The Civ of are diſcharged of their covenant; and that this converſion is waſte, 
— although it were for the leſſors' advantage: and ſo it is to convert 
rent a corn mill to a fulling- mill. 


Snkrux. % 
Carr 21. | Wodell againſt Hungate. 
If an execvtor EBT upon an obligation againſt an executor ; who pleaded, 
TO that the teſtator, tempore mortis ſue, was indebted to the king 
ve log, 


eee for the office of ſheriffſnip: and becauſe it was not averred that it 
that it was 2 Was verum et juſium debitum, et minimè ſolutum, it was demurred in 
juſt and true Jaw; and, without argument (becauſe an injunction was ſerved 


debt. out of the exchequer), adjudged for the plaintiff. 
Ante, 8. 35. 


Poſt. 626, 1. Lev. 200. 1. Sid. 333+ Lot. 662. c. Carth. 8. 1. Salk. 312. Dougl. 452. 


Cast 22. Memorandum. 


Sir T. Fleming. THE laſt day of this Term, Six TuoMAS FLEMING, Chef Baron, 
was made Chief Juſtice of the king's bench. 


Bir L. Tanfield, Immediatcly after he was ſworn, Six LAWRENCE T ANFIELD, 


one of the Judges of the king's bench, was made Chief Baron, and 
ſworn before the lord chancellor and treaſurer. 


Sir John Crcke, Afterward the ſame day, the lord chancellor came back into the 
king's bench, and Six JohN CRroks, one of the king's ſerjeants, 
was made Juſtice of the ſame bench. | 


Sir J. Dcderidge. And that day alſo DoERID OE, the Salicitor General, was made 

: the king's ſerjeant (he being ſerjcant before, having by diſpenſation 
left his habit and become Solicitor). 

Sir Fra. Bacor, And in his place S1 Fraxc's Bacon, who was of the 


king's counſel at large, without any ſpecial place, was made the 
king's Solicitor, 


7 Michaelmas 


Michaelmas Term, 


5. Jac. 1. In the King's Bench. 


Sir Thomas Fleming, Kut. Chief Juſtice. 
Sir Edward Fenner, Kut. 

Sir Chriſtopher Velverton, Kut. 
Sir David Williams, Kut. 

Sir John Croke, Kut. 

Sir Henry Hobart, Kut. Attorney General. 
Sir Francis Bacon, Kut. Solicitor General. 


Jul ices. 


Selman againſt King and Others. el. 
Ade. Whereas upon a ſuit in the ſtar- chamber be- When a deſen- 


tween the defendant and others, a commiſſion iſſued for the dent is charge - 
examination of witneſſes; that the plaintiff at the time of the — 2 
commiſſion kept an inn in Beningham ; and in conſideration that ſhe wan <a 
promiſed to find horſe-meat and man's-meat for the defendant and pal! be requeft 
his company during the time of the fitting of the eommithon, that 4 the general 
the defendant aſſumed to pay to the plaintiff all ſuch ſums as that Ilegaton of 
diet and horſe- meat amounted to, when he ſhould be thereunto ine 42g pag 
: n quifizus 1s not 
requeſted : and alledgeth in ſact, that the commiſſioners ſat there utficient ; 
three days, and that ſhe found the ſaid horſe-meat and man's-meat a reque? muſt 
during the ſaid time, which amounted to five pounds ſix ſhillings ; be preciſely al- 
and that the defendant, /icet /epiis requiſitus, hath not paid it.“ Oo 09-224: 


The defendant pleads non aſſump/it ; and it was found againſt him: Poſt. 432. 523- 
and now moved in arreſt of judgment, that the promiſe being to 640. 
pay when he ſhould be requeſted, there ought to be a preciſe requeſt Yelv, 66, 
alledged, and the year, day, and place of the requeſt expreſſed; for . 


the defendant is not otherwiſe chargeable in an afſump/it, — wy = 


Tye whoLE CouvrT was of that opinion; for when the de- — 
fendant is chargeable upon a collateral — and not for a mere , * 
debt, there ought to be a requeſt preciſely alledged ; but in an aſ- Jones, 56. $5. 
ſumpfit = —_ where a duty was due before, that being but in Svil, 22. 
nature of a debt, che general allegation, /icet ſæpiùs requifitus, is ſufe 3: Bulſt. 299. 
hcient: and for that cauſe the judgment was ſtayed (a). i 1. Will, 33. 


1. Saund. 33. 
(a) See 1. Strange, 88. where this caſe is ſaid to have been denied, 2. Lund. 32. 
Winckworth againſt Mayo. Cart z. 


Trinity Term, 5. Fac. 1. Rel | 

"TP RESPASS for breaking his cloſe. The plaintiff, in the zevel A verdi in 

aſ/ignment, expreſſed the place to be in an acre of land; and treſpaſo finding 
deen the buttals and fidings, eaſt, weſt, north, and ſouth, The 2 
de erm pleads not guilty. The jury found quoad tranſgreſſionem — — = $4 
in ; midio infra ſpecificat. unius acr. ter. that the . is guilty ; land mentioned, 
and aſſeſs damages, &c. et quoad re/iduum, that he is not guilty, pin tay - 

2 NOT GUIL= 
— Ante, 85. 113. Poſt, 442. 8. . Yelv. 114. Hob. 119. 2. Roll. Abr. 778. 3. Term 


N 4 It 


1% EE "Gilles - x RS lied rer err 
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Winerwaarn It was thereupon moved, that the plaintiff ſhould not have 
Sean judgment; for the place aſſigned being abuttaled four ways, the 
moiety thereof cannot be bounded in ſuch manner; ſo the plaintiff 

hath failed in his abuttals. | 


TRE Cour, at the firſt motion, were of that opinion. But at 
another day, being again moved, they all held it to be well enough ; 
for although the plaintiff by this verdict may be intended to have 
but a moiety, being peradventure tenant in common with a ſtran- 

| ger, yet, upon a general ifſue, the defendant ſhall not take advan- 
(a) See 2. Stra. tage thereof (a); but the action well lies for the 2 Alſo, 
— 82. 0g. although the place aſſigned is an acre of land, and the jury found 
Crimes Eva it to be an half acre, it is well enough. Alſo, although the treſ- 
234,235 aſs is made but in dimidio unius acr. yet that accords as the plaintiff 
ath counted; and although the treſpaſs was done in the moiety 
thereof, yet it may be well alledged to be done in the whole acre, 

Wherefore the plaintiff had judgment. 


cur. ä Jerrat againſt Caldewell. 
Eafter Term, 4. Jac. 1. Roll 517, 
The ſoyle of an ERROR of a judgment in Burton upon Trent. 


infericr court a ; 
muit ſhew by THe FixsT ERROR aſſigned, ore tenus, was, Becauſe it was 


whar authority, not ſnewn in the ſtyle of the court by what authority it was 


a-d os — holden, viz. by charter or preſcription . 
names ot the ; . 
Judges bafore Tux SECOND ERROR, Becauſe the ſtyle of the court is, „69 


whom, it is ram ſeneſchallo et ballivo domino PAGET ;” and he doth not ſhew 
held, their names. 


And both theſe were held to be errors incurable ; for in theſe 
inferior courts, the authority whereby they are held a), as likewiſe 
the names of the Judges betore whom, ought always to be expreſ- 

() Poſt. 433. fed (5), otherwiſe the king's courts cannot take cognizance of their 


572. authority. And for theſe cauſes it was reverſed. Vide 22. Ediw. 4. 
M-or, 422. J. 8 | 
Cro. Eliz. 489. * 


Cro. Car. 46. 8. Co. 133. Owen, 50. 1. Roll. Ab 795. Noy, 3s. 1. Sid. 311. 2. Com. Dig. 610. 
Cœwp. 20. 2. Med. 197. %) Peſt. 190. Velv. 46. 1. Term Rep. 151. 


Carr 4. Sir Thomas Holt again/t Aſtgrigg. 
A declaration AET ION UPON THE CASE FOR WORDS: * Sir Tema, 
— laying that Holt ſtruck his cook on the head with a cleaver, and cleaved 
1119 pts pil * his head; the one part lay on the one ſhoulder, and another part 
. part lay on the other.” The defendant pleaded not guilty ; and it was 


© oe ſhoulder, found againſt him. 
„ and anvher 


«& part on the It was now moved in arreſt of judgment, that theſe words were 


« aber ſtoul- not actionable; for it is not averted that the cook was killed, but 


der, moſt argumentative. | 
poſitively aver gu 


that B. was Tux Covr.T was of that opinion, FLEMING, Chief Juftice, and 
yy tiled. WiLLIams, abſentibus ; for ſtander ought to be direct, againſt 

oſt; 33. which there may not be any. intendment : but here, notwithitand- 
Cro. Eb2- 346. ing ſuch wounding, the party may yct be living; and it is then 
505. but treſpais. Wherefore it was adjudged for the defendant. 


TP William 
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William Harriſon, Executor of Thomas Harriſon, Gon 6 
againſt Fulſtowe. | | 


Eon of à judgment in the common pleas in debt upon A mifprifien ia 
two obligations; the one of ſixty pounds for the payment the entry of a 
of forty pounds 14. October, 42. Eliz.; the other of forty pounds — — 
for the payment of twenty pounds at another day. The de- after error 
fendant pleaded payment of both; and found againſt him for broughe. 
them both. But the verdi& was entered, quid non ſolvit the ſaid Poſt. 628. 
« forty ponnds ſuper quartam diem Octob. where it ought to have yelv. 108. 
been © ſupra quartam decimam.” And judgment was given upon Cro. Eliz. 12: 
this verdict, and a writ of error brought, and the record removed. * 318. 
And now this fault being ſpied, it was moved, that it might be Poph. "ow 
amended ; for by the note of the clerk of the aſſizes this verdict , Com. Dig. 
was for the plaintiff ;—and although it was after the writ of error, 333. 


; . Saund. 308. 
the record being here, it was awarded to be amended. bye" _ 


1. Ter. Rep. 783. Cowp. 407- 425. 741. Dougl. 114. 135. 


AxoTHER ERROR aſſigned was, That the original writ was An original 
againſt Thomas. Harriſon, executor of William Harriſon ; and ſo writ, although 
was the capias, the alias, and the pluries ; but the declaration, ne, 1 
verdict, and judgment, were againſt Milliam Harriſon, executor of party, ſhall be 
Thomas Harriſon ; ſo it is variant from the declaration, and doth taken as an ori- 
not warrant it. And it was moved, that this, being after ver- ginal in the 
dict, is helped by the ſtatute of 18. Eliz. c. 14. which provides ©; and the 
that after verdi& the want of an original ſhall not prejudice; and 88 
here is not any original againſt Milliam Harriſon, againſt whom 
the verdict and judgment were given, and ſo is within the pro- ine . 
viſion of the ſtatute.— Sed non allocatur; for although the ſtatute &. CA. 272. 
helps when there is not any original, yet when there is an original 282. | 
which is ill, that is not aided ; and here tlie original is againſt 1- Com. Dig. 
Thomas Harriſon, executor of the ſaid William Harriſon the teſtator ; 33% 1. * 
ſo the original writ is againſt the executor, but there is a miſtake — —— (d). 
in his chriſtian name. And the ſame record ſhews, that obtulit ſe Cow. 455- 
verſus THomanm HARRISON; and the capias is againſt Thomas 1.Ter.Rep.78z.. 
Harriſon ; ſo is the alias and the pluries; and being all upon one and 3· Ter. Rep. S. 
the ſame record, it ſhall be intended, that the declaration and pro- 
ceedings are upon that writ which is vicious, eſpecially as this caſe 
is upon a writ of diminution, this writ and no other being cer- 
ted upon that record, Wherefore, abſente FLEMING, Chief 
Juſtice, it was reverſed. 


Robertſon 
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Cann 6. Robertſon agaigſt Lady Stallage. 
ö A CASE out of the court of wards was referred, by the king's 
—— ſpecial dment, to THE Two CHIEF. JUSTICES 
1 pecial commandment, „ THE 
Ster the deah CHIEF BARON, and WILLIAus and ALTHAM, Juſlices; wherein 
of the parties. Was reſolved, f 
1. Roll. Ab. 360. FirsT, That a divorce being by ſentence in the ſpiritual court 
7. Co. 43. d. between Kenne and his wife, cauſa precontrattus, or other cauſe, the 
4 Co. 29. parties being dead between whom it was, the court of wards cau- 


1. Salk. 127. EE a . . 
Goeclph. 48g. Hot now examine it, to prove another heir againſt that ſentence. 


Carth. 271. | Comb. 200. 4. Mod, 182. ». Bl. Com. 440. 


H an inquii- SECONDLY, That one being by office found heir, another, ex- 
tion of office hibiting a bill to be admitted to traverſe that office, ſhall not be 
9 a9 admitted thereto, until he hath another office finding him to be 
another that! heir, and ſo hath a record to aid him, notwithſtanding the ſtatute 
not traverſe the of 2. Edw. 6. c. 8. which office ought (by ſpecial commiſſion 
gain without awarded) to recite the firſt office, and after, upon complaint that 
3 3 one ſuch is grieved, thereby command to enquire whether he be 

- " heir or not; and then he, being found to be heir, ſhall by the be- 


- —= i nefit of that ſtatute be admitted to a traverſe. 


A din of re- THIRDLY, It was reſolved, where a hill is to be admitted to 
_ _— traverſe which abates by the death of the defendant, and a bill of 
of reviver, TEvVIVOT is exhibited which abates by the death or marriage of the 

plaintiff, that there cannot be any other bill of revivor ; for a bill 


Co. 45. b. . : a i 
— a — 133. Of revivor cannot be after a bill of revivor, 


2. Vern. 135. 417. 441. See Mitford's Pleadings, 63. to 74+ 


c 7. Maynay againſt Collins, 


A new bill may TYEBT was brought upon ani obligation 27. Eliz. and a reco- 
—_— 64.4 D very by nihil dicit. After the deforidunt's death, a ſcire facias 
Court, when Was brought againſt the heir, and a recovery againſt him upon 
the old one may two nihils returned. The heir died. and anew writ of /cire facias was 
have been bt. * 2 againſt the heir of the heir (a), and a recovery had againſt 


1 _ him by default. 


Cro, Car. 151, And now he brings error in the exchequer chamber; and aſſigns 
232. the error, That there was not any bill upon the file; as in rei ve- 
ritate there was not any. 


But upon ſuggeſtion to the Coux r, that it being an ancient 
judgment, the bill might very well have been embezzled off the 
file, and it is mentioned in a note by the attorney's book that ſuch 
a bill was paid for to be put upon the file, it was ordered that a 
new bill ſhould be put upon the file. 


(#, Ce. Lit, 103. 290. Dyer, 81. and 3. and 4. Will, and Mary, e. 14. 


Huſcombe 
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Huſcombe againſt Standing. | Cazz . 

Trinity Term, 5. Fac. I. Roll . | 
DEBT upon an obligation of forty pounds, conditioned, That If a bond be cb- 
Ce. 


: £ ined frem A. 
Richard Street ſhould pay twenty-four pounds on ſuch a day, — * dy pr 


rſs avainſt A. 

The defendant pleads, that the ſaid Street was — x60 by — cannot 
one Eveley, ſteward of the Stannaries, and the plaintiff, of covin plead the du- 
with him, and without any reaſonable cauſe, detained the ſaid Street —_— . 
in priſon, againſt law, and to the great peril of his life, until the dhe bond. 
ſaid Street ſhould pay to the plaintiff twenty-four pounds, or be- | _ 
come bound with a ſurety for the payment thereof; whereupon, Kal Ab. E= 
to enlarge the ſaid Street, and to avoid danger of his life, he, and Cro. liz. 746. 


the defendant as his ſurety, entered into that bond. 5- Com. Vig. 


It was thereupon demurred; and without argument ADJUDGED ne 100 
for the plaintiff, that it was not any plea for the ſurety, although Shep. Touch, 
it had been a good plea for the ſaid Street; for none ſhall avoid 60 
his own bond, for the impriſonment or danger of any other than Cowp. 47- 
of himſelf only ; and although the bond be avoidable as to the 
one, yet it is good groad the other. Wherefore it was adjudged 
for the plaintiff. Vide 39. Hen. 6. pl. 51. 7. Edw. 4. pl. 12. 
21. Edu. 4. pl. 13. 


Andrews againſt The Hundred of Lewknor. Carr 9. 


ACTION upon the ſtatute of Minton, 13. Edw. 1. c. 2. of hue In a declaration 
| and cry; arid ſhews in his count the ſaid ſtatute, and that on the ſtatute 
ſuch a day he was robbed of ſo much within that hundred, and * 7 5 
that he made hue and cry; and ſhews how, according to the ſta- — — 
tute of 27. Elig. c. 18. and that within forty days before the action made accord- 
brought, he was ſworn before ſuch a juſtice of peace that he was ing to the 27. 
robbed of ſo much, that he did not know any of the felons, and that £#z. c. 13. a 
f £14 the defendants had not taken any of the felons, nor ſatis- an ene 


. 4 r r 1 tra man 
him, contra formam flatuti prædict. unde actio accrevit. 7011 —— 


After verdict for the plaintiff, it was moved, That this declara- * 
tion was not good; becauſe the action is founded upon two fta- 14“ 
tutes, and both mentioned in the declaration; yet he concludes, 5. S. Yelv.116. 


contra formam flatuti prædicti, which is not good. 4 oy = 
Tux Court thereupon doubted, and appointed precedents to Andr. 115. 


be ſearched. And after divers precedents of this court and of the 2. Hawk. P. c. 
common pleas thewn to them, wherein ſome were contra formam Do © | 
flatut. prædict. and ſome flatutorum prædictorum, THE COURT held, ORE 
that the beſt form was flatuti prædicti; for the action was 
grounded only upon the ſtatute of Minton, which gives the penalty 
and remedy, and the other ſhews only how the examination ſhall be, 
| and in what time before the action brought. (otherwiſe he ſhall 

a the action), but gives not any action; and fatuti præ- 
* refers only to the ſtatute of Minton, which gives the action; 
3 beſt form therefore is to declare contra formam ſlatuti prædiclłi. 

nd it was adjudged for the plaintiff. 


Holdeſworth _ 
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ca 10. Holdeſworth againſt Sir Stephen Proctor. 


The omiſſion of AFTER verdi& for the plaintiff, it was moved in arreſt of 
the ſheriff's judgment, That the name of the ſheriff was not indorſed to 
— = the writ of d;/iringas with ni prius, and therefore was ill; for by 
araznd:ble. the ſtatute of Tork, to every venire ſacias the name of the ſheriff 
Poſt. 443- ought to be indorſed, otherwiſe it hath been ruled to be ill; and 
vel 110. Þy the ſame reaſon the ſheriff's name ſhould be indorſed to the 
&. Co. 41. diſtringas alſo. | 

on 3 3 Hor rox, Serjcant, moved, That this being but a judicial pro- 
1. ceſs, and the venire facias well returned {which was that which 
1. Com. Dig. ſummoned the jury who were returned), the name of the ſheriff 
222. is not ſo neceſſary to this, and might be well amended ; and that 
See 1. Bac Abr. it had been ſo amended. in the caſe of a habeas corpus in the com- 


92. note (5). 
Towp. 425, mon pleas. 


Dovel. 114- But ALL THE Cour held, that it was ill, and not amendable, 
3 Rep. nor aided by the ſtatutes of 32. Hen. 8. c. 30. and 18. Eliz, 
* 0 14. (a) ; and is all one with the cafe of a wenire facias where 
the name of the ſheriff is not thereto, which hath oftentimes been 
ruled to be ill; for it is not any return, nor helped by any ſtatute, 
V'herefore it was ruled that the trial was ill; and avenire faciaz 
de novg was awarded. f 
(=) It is now aided by 21. Jac. 1. c. 13. 


32 3 o 


Cas 17. Aldred apainft Mathew. 


2 DEBT upon the ſtatute of 8. El:z. c. 2. for ſuing an action in 
vs | 20mg m—_ another's name, without his privity, being duly proved by two 
b ted Pa 4% witneſſes, that he ſhall pay treble damages to the party grieved, 


proved by tus and ten pounds to the party in whoſe name the arreſt was made. 


| _— The queſtion was, How this proof ought to be in an action 


the action for upon the ſtatute, whether by collateral proof before? 
. And ir was HELD, that the proof ſhall he in the ſame action, 
and not in any other courſe. Wherefore, this exception being 
Lut. 165. taken after verdict, it was adjudged to be well enough brought; 
5. Bac. Abr. a3. and judgment for the plaintiff. Vide 10. Edw. 4. | 
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Cart 12, Gelley agai! / Clerk. 
Eafter Term, 4. Fac. 1. Roll 234. 


11 4 gueſt leave ACT ION UPON THE CASE, upon the common cuſtom 
his goods with of the realm, againſt the defendant, being an innkeeper of 
an innk-ipzr, irbridęe, for not keeping ſafely the goods of the plaintiff being 
1 his gueſt, Upon not guilty pleaded, it was found by ſpecial 
three days, and verdict, That the plaintiff, being a gueſt in the ſaid houlc, 
before dis re- went from thence to I ondan, and left his goods with the de- 
turn his goods fendant, ſaying he would return within two or three days. He 


are ſtolen, be returned accordingly within the three days, and in the interim 
cannot Maine © 


tain an action on the cuſtom of the realm; for at the time the goods were ſtolen he was rot a g go 
theretore as the innkeeper could not gain a profit, he Nall not be Table to e [fs withous 3 ſpec 


Michaelmas Term, 5. Jac. 1. In B. R. 189 


his goods were ſtolen when he was abſent. The queſtion was, Gerrrr 
Whether the defendant, as an inn-keeper, by the common cuſtom t 
of the realm, ſhall be charged, without any ſpecial promiſe, for the l. 
ſafe keeping of them? S. C. Roll. Ab. 
Fos TER, Serjeant, for the plaintiff, moved, that he ſhould ; for — . 
when he was a gueſt, and left his goods for fo ſhort a time, and Rico, 877. 
promiſed to return ſo ſoon, and returned accordingly, he is all that Poph. 179. 
time accounted as a gueſt, and ſhall be ſaid to be a gueſt, to charge Hob. 17. 
the defendant as an inn-keeper, according to the cuſtom of the 3 * 
realm. And it was adjudged in the caſe of Sir Eduyn Sands, 5 
where he came to an inn and lodged, and went out thereof in tlie Sat. 388. 
morning, and left his eloak- bag there, intending to return at night, f. Com. Pig. 70. 
and at night returned accordingly, and in the interim his cloak- e 651. 
bag was ſtolen, that he might have his remedy by an action Burr. 1e. 
grounded upon the common cuſtom : ſo here, &c. 2300. 


W1iLLIAMS, Juftice. If one come to an inn and leave his goods po 8 
and horſes, and go into the town, and after returns, and in the interim ,,, * * 
his goods are ſtolen, no doubt but he is a gueſt, and ſhall have reme- 
dy, and ſo was Sir Eduyn Sands Caſe ; for his abſence in part of the 
day is not material, but he is always reputed 2s a gueſt. So where 
one leaves his horſe at an inn, to ſtand there by agreement at li- 
very, although neither himſelf nor any of his ſervants lodge there, 
he is reputed a gueſt for that purpoſe, and the inn-keeper hath a 
valuable conſideration ; and if that horſe be ſtolen, he is chargeable 
with an action, upon the common cuſtom of the realm. But as in 
the caſe at the bar, where he leaves goods to keep, whereof the de- 
tendant is not to have any benefit, and goes from thence for two 
or three days, although he faith he will return, yet he is at his li- 
berty, and therefore is not a gueſt during that time; nor is the 
nn-keeper chargeable as a common hoſtler for the goods ſtolen 
during that time, unleſs he make a ſpecial promiſe for the ſafe 
keeping of them; and the action ought to be grounded upon it. 

ALL THE OTHER JUSTICES were of that opinion, ab/ente FLER 
MING, Chief Juſtice. But becauſe it was a new caſe, they would 
adviſe ; et adjournatur (a). | 
(4) In the report of this caſe, Noy, 126. and the boſe had not any benefit or profit 
it is (aid, that judgment was given quzd of the goods being there. See alſo Moor, 
querens mibil capiat per bi.lam, becauſc he $977, Hargrave's Co. Lit. 89. a, 0111. 
was not @ gusſ? at the time of the ſtealing, | ; 


Beaudely againſt Brook. 


Cars 13. 


ACTION UPON THE CASE, for a diſturbance in uſing a gy bargain 4 
way: and ſhews, that the defendant was ſeiſed in fee of the fale of land with 


land over which the way is, and of other land; and by indenture 2 way to it, no 
inrolled, bargained and ſold to J. S. land in fee, with a way over 
his land; and that J. S. let to him the land for years, and the (je conveys a 
defendant diſturbs him. After verdict, it was moved in arreſt of % only; and 


Judgment; Firſt, Becauſe he doth not ſhew the deed of this leaſe ; there cannot be 


and without a deed the way paſſeth not. Secondly, Becauſe a leaſe 8 _ 


but if a way be appurtenant to land, by a leaſe of the land the way paſſes to the leſſee without anyex. 


Prefs grant. Ante, 56. 170. 6. Mod, 3. Velv. 142. 1 6 B 1 
+ Jo . 142, 159» 163. 1.Biownl.212,416. 3. Lev. 3 

a. Roll, Abr. 60. Sir W. Jones, 127, Gilb, Law Uſ:s, 281. Co. Lit. 253. , Hob. 234. N. 

| | is 


way paſſes ; for 
the bargain and 
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B avyer.y 


ayainſt 
Brook. 


Car 14. 


To ſi another 
js ferne iS 
nu act unable, 
unl.ſs it appea: 
© have been n 
court of re- 
cord. 

Ante, 187. 


Foit. 204. 436. 


H. d. 283. 


Cas 15. 
A bond for 
« ſcoagints li- 
* briz"* is not 
good for 6coel. 
Ante, 147. 
Poſt. 338. 


Flv. 105. 225 


a. Roll. Ab.147. 


Cast 16. 
The poſſeſſien 


of ſtolen goods, 


without being 
able to give a 
probable ac- 


count of coming honeſtly by them, is good cauſe of arreſt by the officer, of commitment by the magiſtrate, and 
of proſecution by the owner ; but on the replication de ſon tort, N a to an action for ſuch a proſecution, 
the jury find it was ſan: ticl cauſe, the plaintiff ſhall have judgment. Ante, 13 1. Poſt. 194. 432+ 490. 
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is pleaded of land, without expreſs words of the way and there- 
fore not good. 


YELVERTON, Juſtice, was of that opinion : ard he, upon view 
of the record, took another exception, v:z. I hat there is not any 
grant of the way in the indenture, but only a bargain and ſale of 
land, and of a way out of his other land; which cannot be good; 
for nothing but the uſe paſſed by the deed, and there cannot he 


a a uſe of a thing which is not in eſe, as a way, common, &c. which 


are newly created; and until they be created, no uſe can be raiſed 
by bargain and fale ; and by conſequence nothing paſſed by this in- 
denture.—And ALL THE CouRT were of opinion, that for this cauſe 
the plaintiff had not ſhewn a ſufhcient title. 


But for the other points, FLEMING and ALL THE OTHER Jus- 
TICES held, that the declaration was good: for when land is granted 
with a way thereto, it is u appendant to it, and a thing of ne- 
ceſſity ; wherefore by the leaſe of the land (although the way be 
not mentioned) it well paſſeth, without being expreſſed in the 
deed; and therefore the difference will be betwixt a grant of land, 
with common or eſtovers to be burnt there; if he lets the land, 
the common or eſtovers will not paſs without a deed and expreſs 
words therein, becauſe they are profits @ prendey in another's ſoil, 
and are not of neceſſity ; but the land cannot be uſed without a 
way; wherefore it ſhall enſue it, and paſs of neceſſity; and unity 
of poſſeiſion doth not extinguiſh it. 


Skinner againſt Trobe. 

ACT ON FOR THESE WORDS: Thou art forſworn in 

lt court;”” and doth not ſhew that any action was de- 
pending there, nor that it was a court of record: Hand therefore it 
was moved in arreſt of judgment, and reſolved, that it lay not; for 
this Court, without other deſcription, cannot take cognizance that 
it is a court of record. Wherefore it was adjudged for the de- 
fendant. 


Moor, 404. Cro. Car. 378. Cro. Eliz. 135. 1. Com. Dig. 178. 


Gregg againſt J. S. 
DEBT. for fix hundred pounds, upon an obligation. The de- 
fendant demanded oyer of the bond, which was ** ſexaginta 
4 [/;b1;is;”” and for this variance the defendant demurs.—And it was 
held by ALL THE CovurrT, that this obligation doth not warrant 
the declaration; for it cannot be taken for . /excenta,” but 18 
another ſum. Wherefore the bill was abated, 


Noy, 2 Hob. 19. 


Dogatte againſt Lawry. 5 


AET ION UPON THE CASE, in nature of a conſpiracy; fo 
that the defendant falſely and maliciouſly, at Meſi-Allington, 
charged him with felony, and there cauſed him to be brought 


if 


before 
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before Mr. Gilbert, a juſtice of peace, and procured him to bind Docarre 
the plaintiff for his appearance at the general gaol-delivery in the 4. 
county of Devon; that the defendant there exhibited a bill of in- * 
dictment, which was found to be minime vera, whereby he was 5. Edw. 4. pl. 


much damnified, and put to great expences. 20. 
Cro, Eliz. 901. 


The defendant pleads, That he had divers ſheep ſtolen, and miſ- — 


ſed divers others, which were found in the plaintiff's poſſeſſion, Dougl. 359. 
going with twelve ſheep which were ſtolen ; whereupon he com- . Term Rep. 
plained thereof to the ſaid Mr. Gilbert, who examined him, and 52% 
finding him variant in his examination, bound him to appear at |: be 5 
the general gaol- delivery, and the defendant to give evidence; 22 
whereupon he, at Exeter, at the gaol-delivery, exhibited his bill, 

which is the ſame conſpiracy. | 


The plaintiff ſaith, De /on tort demeſne ſans tiel cauſe ; and iſſue 
thereupon, it was found for the plaintiff. 


It was moved in arreſt of judgment, FIRST, That this is no 
conſpiracy, being but by way of complaint to a juſtice of peace. — 
Sed non allocatur; for the plaintiff having laid it to be fallely and 
maliciouſly, and the jury having found it to be ſans tiel cauſe, it all 
appears to be without any ground, and therefore he is puniſhable. 


SECONDLY, That the venire facias is awarded of JV:/t- Allington, Fenire facias 
where it ought to have been allo of Exon ; for all the cauſe is in _ A 
the ifſue.—ded non allocatur; for there only was the oftence, which 266. $13. 
is only in iffue ; wherefore the trial is good. And it was adjudged 
for the plaintiff, 


Johns againſt Adams. c 17. 7 


JFRROR of a judgment in the common pleas. The error aſ- Judgment 
ſigned was, For that in debt upon an obligation againſt Jahns, *82inft buſband 
and his wife, as adminiſtratrix, the defendant pleads payment by pon — 
the wife, after the death of the inteſtate, a cording to tlie con- ed f et f 
dition of the bond; and iſſue was joined thereupon, and found es, ee d box: 
for the plaintiff; and judgment given, quid recuperet debitum againſt ei propriis, is 
them de bonis teflatoris, et fi non, Qc. the damages de bonts ſuis oy fray 
proprits ; whereas, it being a falſe plea (which lay in their own — 3 . 
cognizance of a payment made in their own time), the judgment of her huſband. 
ought to have been for the debt de bonis propriis.Skeox Dl, That Poft. 648, 

the judgment ought to have been for T of damages de bonis proprits 1. Roll. Ab. 


of the huſband only; for a feme covert cannot have any goods. 928. 


— — 5. 
ro, . . 
But THe CovrT held the judgment to be well given: for as to 693. wy 
the firſt, although the plea be falſe, yet he is altogether a ſtranger Went. 266. 

to the teſtator; and therefore the judgment ſhall be only de bonts 3 
teſtatoris, and not as where he pleads plenement adminiſtred, which 3. 39 

is falſe in his own cognizance. SECONDLY, Although the wife Comp: 292. 
hath not any goods during the coverture, yet becauſe the huſband | 
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res is charged only in reſpect of the wife, and ſhe might have goods if 

g ſhe had ſurvived, and execution might be then taken againſt her, 

Aran. therefore the judgment is good, and fo are all the precedents, as 
ManxNe informed the — Wherefore the judgment was 
affirmed. 


Cast 18. Sir John Watts, Sir Thomas Lowe, and John Lee, 
| againſt George Ognell. 


a dcht for rent DEBT for ſeven hundred and fifty pounds, and counts, That 


by the cognizues Sir Thomas Lee was ſeiſed in fee of the manor of Ble/by, and 
xd the ſecond of Ofober 42. Elix. let it to George Ognel! for ten years, 
entry and ex- rendering two hundred and fifty pounds a-ycar at the Annunciationand 
polfion by the MHichacimas; and that George Ogneib entered, and was poſſeſſed, the 
cognizces be- reverſion over to the ſaid S/ Thomas Lee and his heirs expectant; and 
. he being ſo ſeiſed, a fine was levied in Hilary Term 44. Eliz. between 
joincd thereon Theatorclaid Jonax.WaATTSer HBV. LOWE gucrent. et THOM, LEE 
is an imuaaterial Cf NL ARIANM. Au eiu deforcientes de mancr. de BLLLESBY, ſur conuſance 
fur ; but it 15 de droit come ces, &c; which ſine was to the uſe of the ſaid Sir Jahn 
3 Ula. Hats, Sir Thomas Lowe, and the ſaid Jahn Lee, for nine years; and 
3 4 "afterward of part thereof to the uſe of Sir Themas Lee and his 
bot. 3a. wife for their lives, with divers remainders over; and for other 
Ante, 44. part thereof to the uſe of Sir Thomas Lee for life, with diveis te- 
Cro. EI z. 455. mainders over; and for three years arrear at the Aununciation laſt 


5 3 43. poaſt, the action was brought for the ſeven hundred and fifty pounds. 

elv. 54. 

B;. N. H. 243. The defendant pleads entry and expulſion by Sir Thomas Lee, 

= ow. Dis. before the tine levied. Iſſue was taken thereupon ; and found for 

Carp. 242. the plaintiff, It was now moved in arreſt of judgment, 

_ 5968. Fixsr, That the iſſue was not well joined, for it is upon an 

6 entry and expulſion, before the fine levied, which is not material: 

| for it is alledged, that the leſſee being poſſeſſed, and Sir Thomas Lee 

ſeiſed of the reverſion, a fine was levied ; ſo being poſſeſſed at the 
time of the fine, although he were expulſed before, it is not mate- 
rial.—S:d non allocutur; for being falſely alledged, and found againſt 
him, it is not to be diſputed whether he were ouſted or nat; for it 
is an iffuc joined, and ſo within the ſtatute of 32. Hen. 8. c. 30. 


The omiffon of SECONDLY, It was moved, That the declaration was il]; for the 
« aforeſaid” fine is not alledged to be levied ot the faid manor, nor by the ſaid 
fapphied by in- i Thomas Lee; for he doth not ſay prædict. mancrium, nor præ- 


* dict. Sir Thomas Lee; and it may be between a ſtranger, and of an- 


other manor.— Sed nan aliccutur; for it ſhall be intended the ſame 
leſſor, and the ſame manor, being named before in the ſame de- 
claration ; ct nonyimitur pluralitas, but being one ſame name, ſhall 


be intended one ſame perſon, as 31. Hen. 7. pl. 30. b. 


Pot. 283. 569. | 


In d-br for tent TuiR DLV, The declaration is not good, becauſe it is not 

by che aſſignees alledged, that the leſſee upon this grant by fine, attorn- 

avs mew = ed, nor that he had any notice. of the uſe limited ; for other- 
64 wife he is not chargeable for the rent, in debt brought aga! 


is nos neceſſary 


t. alle ge in the declaration that the luſſee attorned. or that he had any notice of the uſe limited ; but he 
io not bound to pay without notice, and if he lus paid to the antient kilor, he may plead it. i 
| m: 
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hun: for it was ſaid, if a fine be levied to a uſe, ce/tui que uſe ſhall Warts and 
arow without attornment (a), because he hath not any remedy to O7*"23 
compel the leſſee to attorn ; yet the yſe being limited to the conuſee O _ 
himſelf (as in this caſe it is), he hath means to have an attornment | 
before the fine ingroſſed, therefore he ſhall not avow without attorn- m_ * *. 
ment: and if it might be without attornmeiit, yet notice ought to 5, Co. 54. a. 
be given to the leſſee, for otherwiſe he ſhould be at miſchicf; tor he vougl. 282. 
ule might be limited, and he, not having cognizance thereof, mig ht 

dventure pay his rent to his ancient leſſor; and therefore it 
is not reaſon he ſhould be charged without notice given to 
him, which ought to be ſhewn in the declaration (5). And or (5) See Birch v. 
proof hereof, the opinion of Por ua, 5. Co. 113. was cited, —And Cute Ter, 
of this point THE Cour doubted: but afterward they reſolved, F. 35: 
that the action was well brought, and he needed not ſhew any 
notice in the declaration; for in no declaration in an a1 0 yry no- 
tice is ſhewn : but they agreed, that the leſſee is not bound to pay 
without notice ; and if he hath paid it to his ancient leffor, it is a 
good excuſe for him, and he may plead it: and if he hath nut paid 
it, the ation gives him notice to pay it to the grantec; and then 
he is chargeable for all which is not paid: 


It was alſo held, that the conuſors themſelves, and a ſtranger, Where ana- 
viz, John Lee, being ceſtui que uſe, they take by the limitation of g . 
the uſe, and are jointenants of that reverſion; and therefore they * 63 
all ſhould have the action without attornment. 55 

| tn 
gl. 283. 

Fouxrul x, It is alledged virtute cujus they were poſſeſſionati of in debt — 
the reverſion; and it is not ſhewn they were poſſeſſed at the time vnder a leaſe 
of the action. Sed non allocatur; for being alledged that they were * ci 
poſſeſſed, and the term being not expired by late of time, it NN * 
ſhall be intended they were yet poſſeſſed, unleſs the contrary was intended they 
ſhewn. . Wherefore it was adjudged for the plaintiff. were poſſeſf.d4 

at the time of the ation, 


(a) See 4. & 5. Ann. c. 16. and 11. Geo. 2. c. 19. by which the neceffity of attern - 
ment is taken away. 


Coxe apainſt Wirrall. Casr 19. 
Hilary Term, 4. Jac. 1. Roll 856. 


T His was an action on the caſe, in nature of a conſpiracy. An aQtion for a 

The declaration charged, that the defendant Fal/7 et malitiaſe malicious pro- 
procured the plaintiff to be indicted of the raviſhment of one Mary ©cvtion will lie 
Myrall, and to be detaincd in priſon for that cauſe until he was 222 £ 
acquitted ; to his damages, &c. ſpiracy muſt de 


againſt two at 


The defetidant pleads, that the ſaid Mary Hirrall was his daugh- leaſt. 
ter, and complained to him that ſhe was raviſhed by the plaintiff; . Roll. Ab. 113. 
whereupon he made application to Sir Thamas Tuhnm, juſtice of vel. 103. 
peace in the ſame county, who convented the plaintiff before him, F. N. B. 114. 
and examined him; and upon his examination, and the teſtimony 245. 
of others, bound the plaintiff to a pear at the next gaol - delivery; hom 
and bound the defendant to prefer his bill of indictment. Where- 1. hd og 

| | "i 3 7 ; Burr. 1071. 
1 2. Stra. 11224 1, Will, 210. 2. Hawk. 5. C. — 


en. Jag. 5 O upon 
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Coxx upon the plaintiff appearing, he preferred his bill of indigment, dec 
Tait which was found: and thereupon the plaintiff was committed, ar- ch. 
WIZATT. raigned, and acquitted ; which 1s the ſame procurement of the 11;. bo 
dictment and acquittal whereof tlie action is brought. 7 

To this plea the plaintiff demurred ; and, after judgment at the he 

bar, it was reſolved that the plea was good. ma 

-FirsT, It was agreed by TuE Cover, that the declaration to ad; 


procure one to be falſly and maliciouſly indicted is good; for as 
conſpiracy lies where two conſpire falfly to indict one, fo an ac- 
tion lies where one alone falſly and maliciouſly procures anothe- 
to be indicted. | 85 : 


Complaint fa SEcoNDLY, Although it was alledged that the plea was not 
felony, the com- good, becauſe it is not averred that felony was committed ; and 


mi t of | . A 2 . 
—— „without a fact, ſuſpicion is no cauſe of arreſt, as 8. Edw. 4. bl. 3 


ſufficient ro- 5- Hen. 7. pl. 4 7. Hen. 4. pl 35. ; a4 multo fortiori, it is no cauſe 
bable eauſe in an without an act done to indict me; for he was too credulous, to lib 
ee or co. Cauſe one to be indicted upon complaint of fo ſmall a girl. And ne 
— ene Cox, Fuftice, was of that opinion. Vet ALL THE OTHER the 
ro elony was JUSTICES held, that inaſmuch as the father did it upon his daugh- gut 
in fat commit- ter's complaint, to whom by nature he is compathonate, although tua 
ted. it had not been cauſe of arreſt for ſuſpicion of felony (no felony the 
Ante, 131-151» being committed), yet it is a good excuſe of his cauſe of com- me 
3- Bulſt. 284. plaint to the juſtice of peace, who binding over the one to appear. the 
5. Com. Dig. and the other to prefer the indictment, it is good cauſe to excute de 
3 p. C. him from the malicious procuring of the indictment, which is the — 
8805 ground of this action. And all this matter being confeſſed by de- 8 
Dougl. 366. murrer, the Court ſhall take it for a good cauſe of excuſe: but it . 
1. Tei. Rep. a0. jt had been alledged that there was not any raviſhment, and that _ 
the defendant knew ſo much, it might peradventure }:ave beet — 
otherwiſe. Wherefore it was adjudged for the defendant. — 
| dr: 
Cu 20. Staineroid againſt Locock. tha 
Hilary Term, 4. Jac. 1. Roll . _ 
A promiſe to A SSUMPSIT. | Whereas there was communication betwixt the lon 
make ſuch a plaintiff and the defendant concerning an obligation of torty 46. 
1 — 2 1, Pounds, wherein the defendant and his father were obliged to one the 
decree, in con. Netubold, in confideration that the plaintiff, at the defendant's re- oug 
| fideration that queſt, would pay to the ſaid Newbold ſixty pounds, in diſcharge ſhe 
the plain and redemption of the ſaid bond of forty pounds, before ſuch is t 

would er- a day ; that the defendant promiſed he would aſſurc to the 

che defendane Plaintiff ſuch a copyhold for twenty-one years, by ſuch aſſurance i 
had given to a £dwerd Drables ſhould deviſe; and alledged in fact, that he paid | 
chird perſon, is the ſaid fixty pounds to the ſaid Newbold before the day, in re- the 
good; and an demption of the bond of forty pounds; that Drables deviſed i fere 
— letter of attorney for the defendant to two of the tenants to ſur- vie 
bond is ſai. render for the ſaid twenty-one years, and an obligation for the 2 
cient. you enjoying ; and that he tendered the letter of attorney to * 
Ante, 315. fendant to feal, and he refuſed. The defendant pleads nn % dee 


ſump/i: ; and found againſt him: and it was now _— that 


* 
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declaration was not good, Becauſe it is not alledged that he diſ- Sram 
charged him. — Sed non allocatur : for he cannot diſcharge the = 
bond, but to pay in diſcharge; wherefore he ſhewed it ſ\rtherntly, Lucuck. 


SECONDLY, Becauſe Drables deviſed two things to be done, and On a promiſe to 
he alledges requeſt of one onlv.—Sed non allocatur : for the 2 _ loch * 
may alledge breach in the one, although the other be performed; 3 
and it is in his election which he will demand. Wherefore it was he deviſes two 
adjudged for the plaintiff. | things - bo : 

ne, t ain- 
tiff may alledge the breach of one only, Dougl. 667. 634. 689. 


Hadeſden againſt Gryſſel. Can 21. 
Falter Term, 5. Fac. 1. Roll 


TP RESPASS, wherefore he broke his cloſe called THE HEATH, at The lord of the 
1 Layton Buſſard, the 11th December, 4. Jac. I.; necnon the ſame day, foil may make 
liberam warrennam of the plaintiff's, at Layton preditt. intravit, and burrows in 2 
took, killed and carried away conies. The defendant pleads to all qc; Song 
the treſpaſs, except the entry into the cloſe called * the Heath,” not with rabbits ; 
guilty : as to that he juſtifies, for that he was ſeiſed in fee of a meſ- and therefore a 
ſuage and land, and had common by preſcription apperfaining ee can- 


. - * 
thereto, in the place WHERE, and that he was ready to uſe his com- 2 


mon; and many conies being there damage feſant, and ſpoiling — agg 
the graſs, he entered to chace them out, leſt they ſhould increaſe, /a«r; but if the 
&c.—Whereupon the plaintiff demurred.— After argument, THE lord ſurcharge 
Cour adjudged, that the plea was not good; for a commoner de come, 
bath nothing to do with the land but to put in his cattle, and may — — 0a 
not meddle with any thing of the lord's there; and as the lord may diſturbance. 
have great beaſts there, ſo he may have beaſts of warren, and the Poſt. 208. 229. 
commoner cannot deſtroy them. F. Nat. Br. 121. And if the 5 © yay. 10 
lord, by reaſon of them, ſhould furcharge the common, and de- ne * 
prive him of his common, he ought to have his remedy by affiſe, 1. Koll. Ab. gog. 
dr action upon the caſe ; but he may not kill the conies, no more E. N. B. 86. 
than he may kill any other beaſts of the lord's ; and ſo long ä — 
conies are in the lord's own land, the lord hath property in them, 1. Moe. — 
and may ſay cuniculos fuss (a); but when they go out, he hath no Cro. Eliz. 868. 
longer property in them. 22. Hen. 6. pl. 59. 10. Hen. 6. pl. 13. 1. Sid. 281. 
46. Edu. 3. pl. 2. 3. Hen. G. pl. 55. : and therefore they being in * — _ 
the lord's land, the commoner may not meddle with 7 rang nor — n 
ought he to come thete but to uſe his common: then when he (h; 3 
ſhews that his intent was to enter to chace the conies, that entry Poſt. 262. 
is tortious. Wherefore it was adjudged for the plaintiff, oy $53- 
N 1. © 0 * 
| . 7. Co. 17. Com. Rep. 24+ 1. Salk, 556, 1, Ld. Ray. 2501 4, — 
Norx, At the firſt motion THE CourT was of opinion againſt (5) Cro. Eliz. 
the plaintiff, that a commoner might deſtroy conies, for they are 376; 
fere nature. But afterward, upon better conſideration, and upon LOO 
view of a precedent between Bellew and Langdon (6) in this court, 
and for the reaſons before recited, ALL THE JosT1cEs, upon the See Cooper v. 


ſecond motion, adi intiff; 5 Marchal. I. Burr. 
— idjudged for the plaintiff; and it was refolyed x59 7 
2+ $4» 
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Car 22. The Earl of Lincoln againſt Roughton. 
Zafer Term, 4. Jac. 1. Roll 


It is ſean. mg. SCs NDALUM MAGNAT UNI; for that the defendant ſpake 
to call a noble- theſe words: ly lord {inmends the ſaid Earl of Lincoln) is a baſe 
— 5 earl, and a paltry lord, and keepeth none but rogues and rafcals 

nl like himſelf.” The defendant pleaded not guilty; and it was 


« ar." 


Ante, 58. 90. found againft him. | 
4. Co. 16. After verdict, it was moved in arreſt cf judgment (a), that theſe 


Ve t. 60. 
2. 8.d. 21. | | | 
Freem. 49. 229- YELVERTON and FLEMING ſeemed to incline to that opinion; 


2, "ng but WILLIAMS and Croke to the contrary, becauſe they touched 


173. the people, or the king's indignation againſt him: and ſuch ge- 
8 s neral words in caſe of nobility will maintain an action, although 
8 618. it will not in caſe of a common perſon. Wherefore they held, that 


() Avr. t cf error will not lie in this action to the exchequer - chamber. Dougl. 351. 


cast 23. Roſwel againſt Vaughan. 
Hilary Term, 4. Jac. 1. Rell .— In the Exchequer, 


An action ofde. AC ION ON THE CASE in the nature of deceit. Whereas 
ceit will not lie on the niath of Zune, 35. El:z. queen Elizabeth was ſeiſed in 
— fee of the advowſon of the vicarage of Southfloke, whereto the 
ing that he was titles in South/oke appertained ; to which vicarage the defendant, 
incumbent of on the ninth of June, 35: Eliz. affirmed that he was lawful in- 
fuck a vicarage, cumbent, and had right to the tithes from the death of Thomas 
r Vaughan the incumbent; whereupon the plaintiff, 16th June, 
ts Renew . 35. Eliz. having communication with the defendant about his 
Lag them, al. buying of the defendant the tithes appertaining to the ſaid vicarage, 
though the ven- after the death of the ſaid Themes Yaughan (who died 16th April. 
dee loſt the 35. Eliz.), until Michaelmas following; that the defendant, 2 
ce rows pur” lens that he had not any right or intereſt to the tithes, whereas 
being — by he never was inſtituted and inducted, but that they appertained 
che lawful in- to Evan Thomas, ſold them to the plaintiff for thirty pounds, alli 
cumdent ; tor ef deceptive ; and alledgeth in 1 that Evan Themes was preſented, 
the ſetter could admitted, inſtituted and inducted to that vicarage on the laſt da 


2 — of Auguſt, 35. Elia. and took the tithcs, and ſo che plaintiff lo 


ard the buyer is . , | | .. 
as his peril to The defendant pleads not guilty ; and found againſt him. And 


_—_ it was now moved in arreſt of judgment, that the action lay not; 


P:it. 79. <o 1 = « jr 
. er for an action in the nature of deceit lies not where one ſells a 


Roll. Ab. oc. thing which he hath not any property in: and although he took 
A upon him in diſcourſe that he was owner, and had right to ſell, 
All. n. 51. unleſs he warrants that the other ſhould enjoy it accordingly 


3 3 (which warranty ought to be at the time of the ſale), it is not 
S- k. 210. 218. 3. Mod. 261. 10. Mod. 142, 32, Mod. 235. Id. Ray. 284. 593 · 1118. 1129, 


Su. 474. 2. Butt. 1012. 3. Term Rep. 52, 
i | if | good: 


ood : but here is not any warranty nor affirmance at the time Rexwir 
of the ſale, that he had any right or title to ſell; for his affirmance „ «2*"/ 
that he was vicar, and had right to fell, was upon the ninth of e. 
rk and the fale was 16th June after; and in proof hereof he re- 

ied upon 5. Hen. 7. p1. 41. . Hen. 7. pl. 21. and Chandler v. 

Lypus, Ante, 4. | 


TANFIELD, Chief Baron, and ALTH Ant, were of that opinion. 
But if a man ſell victuals which is corrupt, without warranty, an 
action lies, becauſe it is againſt the commonwealth ;. as 9. Hen. 6. 
pl. 53. 7. Hen. 4. pl. 55 and 11. Fdw. 4. pl. G. And althongh 
the Book of Aſſiſe, 42. A. pl. 8. was objected, where one took 
goods from another and ſold them, and the owner retook them, 
that an action upon the caſe was brought in nature of deceit for 
this falfity in ſale, without any warranty; "I ANFIELD thereto an- 
ſwered, that the ſaid book is not adjudged, hut the party admits it, 
and takes iſſue ; yet if it were allowed to be law, it is becauſe he 
there had poſſeſſion by tere, and ſo had colour in ſhew to be owner; 
and he was deceived by buying of him who had only gained a ten- 
tious poſſeſſion : and although he had not any right, yet every one 
took cognizance of him as owner, and he himſelf knew that he was 
not right owner; which is the reaſon that the action was main- 
tainable : but here he had not any poſſeſſion; and it is no more 
than if one ſhould fell lands wherein another is in poſſctiion, 
or 4 horſe whereof another is poſſeſſed, without covenant or war- 
ranty for the enjoyment, it is at the peril of him who buys, and 
not reaſon he ſhould have an action by the law, where he did not 
provide for himſelf. Wherefore it was adjudged for tix defendant. 


Memorandum. | Carr 24. 
THE laſt Thur/day of this Term Si TrHom as FosTER, Serjeant, Judges take ſe. 


was made j uſtice of the common pleas; and upon the Sururduy pope the 
rime of tnewr 


following (being tie laſt day of the erm) Sir [/dwar d Heren, 


Barons of the exchequer ; and becauſe he was ſworn after the 
una loſt his antiquity of him, although they were both ſworu in 
Que v. es. a | 


+>. \ 
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4. 


a "Bt | hg worn ins © 
being an ancienter ſerjcant than Feller, was ſworn one of the o the dice, +: 


* 


Fane's Caſe. Cass 25. = 


8 IMPEDIT, for the church of Craneficld, in the county Advowſon, | 
of Bedford. It was held PER Curian upon the evidence, 

and fo delivered for law, that where a perſon made a leaſe for 
ſixty- one years, and the Lady Elizabeth (in the tune of Ducen Mary) 
being patroneſs for life, and afterwards queen, having the inhe- 
ntance of theadvowſon deſcended to her, preſented Fane ; that he, 
coming in by the patroneſs, ho confirmed, cannot after the death 
of the queen ayoid this leaſc. 


Fare afterward, on the 12th July, 1. Fac. 1. made a refigna- 1f a new pre- 

tion into th ; c i | 

nto the hands of a pubii: uocary ; the 13th Ju, 1. fas I. ratten of f 
x preſented him again; afterward, the 19th of July, the — — 4 
otary certified. this refignation to the biſhop, who the ſame — 
Fa 5 eſignation of the incumbent, the preſentation is void, 1. Bl. Com, 393. 11. Mod. 270, 

ut. 693. Sayer, 185. 
| 03 day 


4 


— — 2 2 E 2 
— —— ͤ wv— — —— — 


A. for life, with ; 1 
r: maincer over, “ my wiſe and my couſin my term for their lives, and afterward 


can take under 
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Faxz's Cars. day admitted, inſtituted, and inducted Fane again. It was held, 
Fri. That the king's preſentation (before the biſhop accepted 
the refignation) was void; for the church was full, and the ad- 
mithon and inſtitution again was void. Secondly, Whereas after- 

3-Com.Dig 207. ward the king, 19th September, 1. Tac. 1. granted the manor 
with the advowſon to Queen Anne; that the preſentation did not 
paſs, becauſe the church was void by the reſignation at the time of 
the grant. | 

Afterward, the 4th of July, 2. Fac. 1. Fane refigned again, and the 
king preſented him, who was diſturbed by the detendant, the 
queen's preſentee. Whereupon the quare impedit was brought. 


Mallet againſt Sackford. 


UFON a ſpecial verdict the caſe was, Milliam Mallet, leſſee for 
ſixty years, deviſeth it in this manner: ITEM, I give to 


Carr 36. 


The deviſe of 2 
term of years to 


3s good. ** to ſuch perſons as ſhall remain in my houſe at Normington at the 
Peſt. 467. « time of their deceaſe,”” The wife ſurvives the couſin, and aſ- 
e ſigns the term to another, under whom the defendant claims; and 
3 zo. that William Mallet, couſin and heir of the leſſor, entered, and lets 
Dyer, 74. 277. for years; the term expires ; the leſſee continues in poſſeſſion until 
328. the time of the death of the wife. | 
Plowe. 52 3. 5 39- | 

75h. THE FIRST QUESTION was, Whether this remainder of a term 
8 ,, Were good or not ? 


ch. Caf, 2. F t ; 
Palext, 37. Cox and WALMSLEY held, that it was not, becauſe it was 


1 Sid. 451. but a poſſibility ; and there cannot be any remainder thereof, and 

1. Vent. 2. nocqunſel can deviſe how ſuch a remainder by any act can be exe- 

2. Com. Dig. outed. And therefore Coxł ſaid, it cannot be good in a will; 

* for that were to make that good which by counſel could not have 
been adviſed. | 


— Chit * But WAR BER TO and DANIEL to the contrary, and relied upon 
Bailey,Poſt.452; the authorities of Mela lan's Caſe (a), Paramor's Caſe (0), and Fer- 
peint's Cafe. 

Qu. If a tenant A gECOND QUESTION was, Whether this tenant at ſufferance 
at fofferamce ſhall be ſaid to be in poſſeſſion to have benefit of this remaindez ? 
2 deviſe ** ro But little was ſpoken thereto ; et adjournatur. 

76 ſuch perſon as ſhall remain in ſuch a houſe at the time of my deceaſeꝰ 

(a) Moor, 302. 


(8) Dyer, 212, 


Gait 25. Bayly againſt Stevens, 


A cuſlomibat NV THE COURT. Where land in Berough- Engliſh deſcends to 


| pg the younger ſon, and he dies without iſſue, it ſhall not go ta 
mo ee Bay the younger brother ; for the cuſtom doth not hold place betwixt 


ſhall nor extend brothers without a particular cuſtom, but the eldeſt brother ſhall 
to the youngeſt haye it, | ta 
— 4 


Co. Lit. 110. 140. 1. Roll, Ab. 62 3. Oro. Car. 47. 1. Jones, 361. 4. Leon. 242. Godb. 166. 1. Com. 
Dis sos. 6, Mod. 120. Ld, Rm. 1024. 1928. 3. Peere Will. 63. Robinſon on Gavelkinc, 93: 


ET: Baron 


* 
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Paron Snigge againſt Shirton. Casr . 
In the Star-Chamber, 


QHIRTON being tenant for years, Baron Snigge purchaſed the The poſſeMon 
reverſion, and he paid to him rent for fifteen years. Betore the of 2 ener is 
end of the term, one Chambers came to Shirton, and perſuaded him me pre 
that Alexander Staples had title to the land, and adviſed him to take theretore, ifa 
a leaſe from him ; whereupon he took a leale of him for ten years, tenant for years, 
rendering ſeventy pounds per annum, and the land was worth one at the expira- 
hundred and forty pounds per annum; and willed him to hold the IG 
a pg . p his hovſe 
poſſeſſion againſt all perſons ; and he, at the end of his fiſt term, ich vat 
kept the poſſeſſion with drum, guns, and haibcrts, Wc. (Ihe weapons againſt 
drum was only to give notice if any came to enter, but no body a purchaſer of 
offered to enter.) Ile was cenſured for this, being a riot and ide T-verſion 10 


X whom he has 
forcible detainer, although none other offered to enter. lone paid rent, 


For ir WAS HELD, that the poſſeſſion of the termor was the under colour of 
ſſeftion of the leſſor; and when, at the end of the term, he kept ? _ from 
It againſt him to whom he had ſo long paid his rent, it was a eite d. 
forcible detainment, And whereas the ſtatute 31. E/:z. c. 11. is, :ainer, though 
that where one hath had poſſeſſion for three years quietly, he no one attempts 
might hold the poſſeſſion with force, that is to be intended where de enter. 


the eſtate is continued. F. N. B. 249. 
And for this offence Shurton was fined five hundred pounds; Bal. . 7 


and Chambers, for counſelling and ſtirring up that title, was fined 2. Bac. Ab. 559. 
three hundred pounds; and all the ſervants in the houſe, which 1, Hawk. F. C. 
kept it with weapons, were fined ten pounds a-piece. But Alex- 31. 288. 290. 
ander Staples was not cenſured ; for he made the leaſe only, but 

did not command him to keep the poſſeſhon with force. 


Anonymous. | Car 29. 


PRONIBITION. It was held by the Cour, that tithes of Birch, &c. al- 
* birch ſhall be paid, although it be of twenty years growth and tough above 
more: ſo of holly, alders, and maple. And (the principal queſ- gi, Mal 
tion being concerning birch) a conſultation, after ſome adviſe- pay tiches. 
ment, was awarded; and COKE cited one Leonard's Caſe (a) to be C. x12. 1 55 
ſo adjudged. |  1.Roll.Ab.640. 
Moor, 907. 1. Brownl. 94. Hob. 2:9. Bunb. 98. 192. 12. Mod. 524. 3. Burr, 13 1b. 3. Com. 
Dig, 95. F. Bac. Ab, 58. | | 

(a) Cro, Eliz. 1. 


Beal againſt Shepherd. 8 


REPLEVIN. The caſe was, A copyholder in fee ſurrenders A cpphe'g 
to the uſe of his will, and by his will deviſeth to his wife his curren red to 
copy hold land: ** and if ſhe hath iſſue by the deviſor, that the the vſecf awill, 


iſſue ſhall have it at his age of one and twenty years (6) ; and — 


* hath iNue, then to ſuch iſſue; but if ſhe hath nat iſſue, thin ſhe Nall chuſe an attorney and ſell 


« 


the land to her beſt advantage; conveys an eſtate to A, for life only; agd gives her, on failure of iſ- 
a bare awtherity, but not an intereff, 1, Bac. Ab. 471. Ollb. Ten, 274. 


(b) See fe. and 11. Will, 3. e. 6. which tingent remainder, although there is not 
poſthumous children to take a con · any truſt eſtate to preſerve it, 


| O 4 2 if 


\ 


200 Michaelmas Term, 5. Jac. 1. In B. R. 


Brar. * if the iſſue die before that age, or before his wife, or if the hath 1 
FA 1 ** no iſſue, that then ſhe ſhall chuſe two attornies, and ſhe to make ort 
2a a bitl of fale of my lands to her beſt advantage, Cc.“ — lt was afte 
(a) 1. Roll. Ab. eld PER Cur1am, that the hath thoſe lands for life (a); and tio: 
$25 ſhe, not having iſſue, hath not any intereſt to diſpoſe, but hath ] 
Bridg. 3. authority (%) by his will to nominate two who ſhall ſell; and they an 
.. may make ſale; and the vendee ſhall be in by the firſt will (c), aud tha 
1. Vent, 231. there needs not be any new ſurrender (4), tem 
1. Salk. 224. 226. 3. Lev. 431. Ld, Ray. 203. S. Mod, 256. 4. Mod. 318. 2. Will. 402. or | 
(5) 4. Mod. 319. (e) Co. Lit. 271, 1. Bulſt, 200. 2. Roll. Rep. 383. Cro. Eliz. 442. (d) Godb. 46. ſeo 
1. Bac. Abr. 471. : yet 
$ 
Car 31. Middleton againſt Weeks. tim 
Each TYEBT UPON AN OBLIGATION. The condition wis, t - 
x dogg ſtand to the arbitrament of J. S. and J. D. of all matters * h 
ward, TH wil 
is ſuf ci mr js and controverſies between them, fo that the ſame award be made An 
je cont-in 4 Of the premiſes before ſuch a day, &:. The defendant pleads 2 
marrers noti. nullum frecerunt arbitrium of the premiſes. The plaintiff ſhews an f 
a 8 award. The defendant faith, that ſuch other things were in con- * 
ee bo. * troverſy, whereof they had not made any award. 
tween the par- Tt was there upon demurred, becauſe it was not ſhewn that the Fo 
1 arbitrators had notice of ſuch things in controverſy ; for it ſuf- = 
. 293- ficeth, 1f the arbitrators make an award of ſuch matters whereof v | 
e 93. - they are informed. _ 
. Car. 838. Lig i ; © OR by 
2. Co. 26. hb, Coke. The ſubmiſſion being of all matters, with an ita quid by 
2. Rol. Ab.256.-3t be made of the premiſes, there it ought to be made of all things lan 
. El'7. 335 whereof they have notice or information given them, otherwiſe wa 
RY * It is not good: but if it be without ſuch a clauſe of ita quid, N. out 
>. Salk. -0, if they make an award of two matters, and do not ad. of the day 
6. Vod. 232. reſidue, although they had notice of them, it is well enough: but 
2 SAUCE, 32. if there be a ſubmiſſion of three things, or more, particularly, ( 
with a general clauſe of all other matters, there they ought to ro / 
make the arbitrament of thoſe which are particularly named, with- = 
out other notice; for of them they have notice that they are in 4 
controverſy by the ſubmiſſion; but of the other matters they ſhall deb 
not take notice, unleſs by information from the parties. And it val) 


45 like to the caſe where commiſſioners of bankrupts make ſale 
for the benefit of the creditors, it ſufficeth if it mentions thoſe 
who complained : and this difference hath been oftentimes ad- 
judged. —And to that opinion the other Juſtices inclined ; but 
they would adviſe. Frde 7. Hen. 6. pl. 40. 19. Hen. 6. bl. 0, 
39. Hen. 6. pl. 10. pl. 12. 4. Elz. Dyer 216, 


CA3* 32+ Caſtle againſt Dad, 


2 2 Urod a ſpecial verdiẽt the caſe was, That A. tenant for life, 
13 granted by fine his eſtate to B. and by indenture limited tlie 
the ute ef him. uſe to F. for the life of A. and B.; and if he died, living 4. that 
, and B. fer jt fhould remain to C. Afterward, B. died, living 4. C. en- 


= — #- tered, and let to P. for years, and died, living A. | 
te, - 2 . - - * + > * 
to the uſs ct C, The eſtste, on tha death of H. in the life-time of . ſhall go to C. as an occupant.— 


Poſt. 654. 1- Noll. Ab. $54." 2. Roll. Ab, 733. Vaugtt, 182. 


fe 
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Whether the leſſee ſhould retain this as an occupant, living 4. 
or that 4. ſhould have it again (becauſe no other uſe js limited 
after the death of C. by reaſon of his ancient uſe) ? was the queſ- 


tion. 


CarrLE 


egainſt 


Ir was ADJUDGED, after argument, That C. ſhould have it as“ Sid. 347- 


an 6ecupant, and his lefſee ſhould hold it as an occupant (a), and 


3. Leon. 36, 
Carter, 61. 


that A. had not any reſidue of the uſe in him: for although, where co. Lit. 41. 
tenant in fee makes a deed of feoffment, and limits the uſe for life 3- Peere Wau. 


or in tail, and doth not = of the reſidue, it ſhall be to the 
feoffor, or conuſor, becauſe 


time, it ſhall not return to him, but be to the conuſee, although 
the fine were without any conſideration; becauſe he who hath the 
particular eſtate by fine is ſubject to the ancient rent and forfeiture, 
which is a ſufficient confideration to convey the eſtate to him. 
And although it was objected, that at the common law there was 
not any occupant of an uſe, and this ſtatute (5) hath veſted the 
poſſeflion in ſuch manner and nature as the uſe was, ergo there 
ſhall not be an occupant of a poſſeſſion veſted to an uſe. 


Coke ſald, This ſtatute (c) is intended that the land ſhall have 
the ſame qualities as the uſe had, viz. if the uſe was a conditional 
eſtate in the land, it ſhall be conditional, but it ſhall not have the 
collateral qualities as the uſe hath ; for there ſhall be a tenancy 
by the courteſy of ſuch an eſtate veſted, and it ſhall be aſſets: and 
by the ſame reaſon there may be an occupancy ; for the uſe and 
land are now incorporated and of one nature. And therefore it 
was reſolved in Baker's Caſe, although the uſe may be waived with- 
out matter of record, yet the eſtate veſted to an uſe cannot at this 
day be waived, | 


(a) By 29, Car. 2. c. 3. where there is tenant dies inteſtate, in the adminiſtrators 
ro ſpectal occupant in whom the eſtate may alſo, and ſhall go, in a cauſe of adminiſtra- 
veſt, the tenant pur auter vie may deviſe it tion, like a chattel intereſt. 2 Bl, Com. 
by will. or it ſhall go to the executors, and 259, 260. . 
be aſſets in their hands for payment of 
debts ; and by 14. Geo. 2, c. 20. ſhall not (6) The ſtatute of uſes, 27. Hen. 3. c. 10. 
on veſt in the executors, but, in caſe the (c) See Hargrave's Co. Lit. 29. 4. 


% 
»s 


he had the ancient uſe in him in fee: 2 Bac. Abr. 


0 when tenant for life, or he who hath a particular eſtate, grants Cruiſe on Fines, 
is eſtate by fine, and limits the uſe for years, or for a particular 283. 


© Hilary Term. 

5: Jac. x. In the King's Bench. 
Sir Thomas Fleming, Kut. Chief Fuftice. 
Sir Edward Fenner, Kut. } 

Sir Chriſtopher Yelverton, Kut. 1 
Sir David Williams, Knt. Juſticu. 
Sir John Croke, Kut. J 


Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Kut. Solicitor General. 


ce 1. | Smith againſt Turnor. 


\ CTION UPON THE CASE FOR THESE WORDs: 


fay tha : 
OY Wat 2 «© Thou art no true ſubject to the king, and that 1 will 


man is not a 
troe ſobic, „prove.“ 


core not fen The defendant pleaded not guilty; and found againſt him: and 
cienily ccran it was moved in arreſt of judgment, that theſe words were not 
10 ſupport an aCtionable, becauſe they are too general. 
__ After divers motions, it was reſolved by THE Cour, That the 
ee +. action hes not: for the words in themſelves do not neceſſarily im- 
ee ae ply any ſlander which toucheth him in his loyalty ; for it may be 
C:o nz 268. intended, that he was not a true ſubject, having been falſe in - G0 
2- Term Rep. office, or being an accountant had not made a true account. And 
$73- although the caſe of Sir PF Ul;amWalzravev. Agas (a) was cited, which 
was there reſolved and adjudged, That for ſaying to a ſervant of 
the plaintiff's, ** Thou ſerveſt no true ſubject, an action lies, 
the reaſon there was, becauſe it was ſhewn he was a juftice of 
peace and a deputy lieutenant, and near in ſervice about the queen 
and therefore tuch words of him would maintain an action; but 
being laid barely here without circumſtances, the action hes not. 
Wherefore it was adjudged for the defendant, | 


(a) Cro. Eliz. 141, 


4 


Carr 2, . Lane againft Alexander, 


A traverſe of FJECT MENT. The defendant entitles himſelf by copy granted 
the fur nder of I 44. Elz. The plaintiff, by replication, entitles himſelf by 
— copy granted iſt June, 43. Eliz. The defendant maintains his 
bad; for the bar, and traverſeth ABE hoc, that the queen, on the iſt Jun, 
forrender, and in the 43d year of her reign, granted the land by copy made et 
not the day, is Forma prout, Wc. 

Ee I: The demurrer being general, it was moved, that this rejoinder 
foe ; and this was not good; for the day and year of granting the copy is not 
error is not material, but only whether it were granted before the copy made 
aided by 13. to the defendant; and therefore he ought to have traverſed ABS 


* 6:0.” uoe, that the queen granted modo et formd prout, Wc. 


$.C.Yelv. 722. But it was then moved, in regard it is but matter of form, 
Cro. Car. gcr. and is not ſhewn for cauſe, that it is aided by the ſtatute of 
7. Saund. 269. 18. Elz. c. 14.—Sed non allocatur ; for the day ought not to be 

2.8 und. 266, Material, unleſs the queen had granted by copy before the grant 
33 103. do the defendant: the traverſing alſo of the day, where it ought 


3. Lev. 4. 113. Latch, 92, Carter, 218. 3. Burr. 1509. oy 
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not, is matter of ſubſtance ; for thereby he makes it parcel of the Lene 


ue, which ſhould not be. W herefore it was adjudged for the 1 
plaintiff, ; 
Hales againſt White. Can 3. 
Trinity Term, 4. Jac. 1. Roll 376. : 
In treſpaſs, if 


RROR. A huſband and wife bring treſpaſs of battery againſt . TP de 
E a hulband and wife for the battery of the wiſe of the plaintiff. c uitted. and 
When not guilty pleaded, it was found, that the huſband was not the wife found 
guilty, and that the wife ouly was guilty. — 2 8 

The judgment was, ** guid copiantur; and for this cauſe the ,,-. 6 3 
error was alſigned; for it thould have been a miſericor&a only for bott. 440. 


the huſband. | | Cro, Car. 407. 
But the judgment was affirmed; and MANN, the Secondary, 46 a 

ſkewed to the Court, that fo it was adjudged in the exchequer- : e n+ Ab. 

chamber, in a wriv of error upon a judgment in this court. Jide „ Ce. 52. 


22. 57. cent. Hob. 98. | 
5. Com. Dig. 195. 1. Tem Rep. 436. 
Vide 16 and 17. Car. 2. c. 8. and 5, and 6. Will. 3. c. 12. 


Matthew againſt Purchins, or Burching againſt Vaughan. cas 4 
Hilary Term, 3. Jac. 1. Roll 547. 


DEST upon an obligation, and demands fix pounds thirteen it the meaning 

ſhillings and four pence. The defendant demands oyer of of the parties 
the bond, which was, Noverint, &c. tener: in vigint. nobulis, Wc.” — 1 

and being entered in hæc verba, it was thereupon demurred for o i bond, ie 


this variance. | will be good. 


It was moved, that nobulis is not of any ſenſe; for there is not 3 42. 
any ſuch word. Afterward the dictionary of Thomas Thomaſus ;. 


was ſhewn, wherein nobilis is ſet down for a nobleman, and alſo for - 5 all. Ab. 
1 was * * . 4 * 
the ſum of fix ſhillings and erght pence. b en 199 


Ir was RESOLVED, for this cauſe, that the bond was good, 
and therefore adjudged for the plaintiff: yet WiLtiams faid, 
that it was adjudged in the common pleas, where one was 
obliged in viginti literis pro libris, that it was a void bond. 


Farnely again/? Baſſet. | Carr 
Trinity Term, 5. Fac. 1. Roll 738. 


DEBT upon an eſcape, againſt the ſheriff of Norwich. Upon If acavſe be re- 
L demurrer the caſe was, That a plaint of debt being affirmed moved from an 
in Nerwich, an habeas corpus was awarded, to bring the body, with _ _ 
the cauſe, before Lox D PoPKAaM, Chief Juſtice, bearing date the bail — on 
19. June, which was the laſt day of the Term, and he thereupon the return, the \ 
accepted bail. After the bail was accepted and filed, a procedendo bail below and 
was awarded, dated the laſt day of the Term; and thereupon they the ſberiff are 
proceeded, and judgment was given: and, Whether the ſheriffs are — _ 
diſcharged, or chargeable with the priſoner? was the queſtion, the bail-piece 
And ir was RESOLVED, That the ſheriffs are diſcharged ; for was not fied, 
when a writ of habeas corpus is returned, and bail accepted, altho _— 


they are not filed, yet preſently the priſoner is diſcharged, and his os four day. , 


ureties alfo, in the inferior court : and although afterward a proce- Poſt. 36;.contra, 
- Yelv. 120. 
t- Sid. 313. 1. Roll. Rep. 6 | i 
Roll. 4. 1. Wilf, 2779. 3. Burr. 146m. Skin. 244. Salk. 272. 2. Show. 
435. Pot. 961. Hob. 328, 329, 3 = Wer” 


denda 
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Panwelr dends is awarded, bearing te/te the ſame 19. Tune (as of neceſſity it 


— ought, being a judicial proceſs to bear te/fe upon ſome day in 


Term), and that the cauſe is remanded, yet the ſureties and ſheriſfs 


are diſcharged: but he may proceed againſt the party, as if he had 
not been impriſoned ; and not otherwiſe. Wherefore it was ad- 


judged accordingly. Vide 31. Hen. 8. Bro. Precedendo. 


cas 6, | Stodden againſi Harvey. 
Trinity Term, 5. Jac. 1. Roll 587. 


* PT RESPASS. Upon demurrer the cafe was, Leſſce for life of a 

+ fs. houſe and paſture land dies; his executors ſuffer his cattle to 

plicd licence io go there for ſix days after his death, and then removed them; and 

let the cattle re- in treſpaſs, juſtify for that time, averring, that in that time of fix 

N the days they could not procure any other land or place to put in the 
or à con- . 

venient time, Cattle: whereupon it was demurred ; and, Whether that were a con- 


co. Lit. 56. b. venient time to remove them? was the queſtion. 
T4. Ray. 133. Tux Covgr ſeemed to incline, that fix days is but a conves 


- 8 bis. nient time for the removing of their cattle; and the law allows a 
5 Bae. Abr. convenient time for their removing, eſpecially it being averred 
188. that they had not any other place to remove them to. Vide 18. 
1 Edw. 4. 22. Edw. 4. pl. 27. 


— But for a fault in the plea, wherein he pleaded a leaſe of the 
houſe, but not of the land, in the declaration mentioned, it was 
adjudged for the plaintiff. | | 


C481 7. Colome's Caſe. J 


To accuſe ano- ACTION FOR THESE WORDS: © Arthur Colome is a for- 
1 „ ſworn man, and hath taken a falſe oath in his depoſition 
having taken a at Tiverton, where he waged his law againſt me.“ —Being moved 
falſe oath ju - in arreſt — _—_— that the action lay not, it was adjudged for 


Ecially, is ac- the plainti 
tionable 


ance, 190. Cro. Eliz. 573. 709. 1. Com, Dig, 178. 


Bas, Cotes againſt Ketle. 


— — RROR of a jud 7 ; : & words: 
cooper, judgment in Bury, in an action for theſe words: 
| twat; E Whereas the plaintiff was a cooper, and had uſed that trade 


« brave, is not twenty-fovr years, and thereby had. gained his living, the de. 
z&tionable. fendant ſaid of the plaintiff, “ He is a very varlet, and a knave. 

2 And upon this the plaintiff had judgment there. Error was now 
Jin. 654. . : f. rl 7 auſe 
ra. 696. 797. aſſigned, that the words were not actionable; and for thus c 
7169. the judgment was reverſed. | 

>. LA. Ray. 1417. 


Cass 9. Powell again/7 Hutchins, | 
To char a AETION FOR THESE WORDS: «+ Thou art a thicviſh rogue, 


— 3 and haſt ſtolen bars of iron out of other men's windows.” |t 
« bars frem was held, that the action lay not; for the bars of iron are parcel 0 
* windows,” or the freehold, and the ſtealing of them is not any felony (a): ad it 
corn in the field,” is not actionable; ſor they ſhall be intended parcel of the frecuold. Ante, 66 114. 
Post. 514. Co. EZ. 428. 2. Com. Dig. 189. Caſes in Crown Law, 434. 


] Sed vide 4. Geo. 2. C 22. and 21. Ceo, 3. e. 68. 


ſhall 


ſhal 
ject 
the 

Brit 
* og 
ing 

dete 
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ſhall not be intended of bars of iron lying in windows, as was ob- Powrrr 
jected that it might be; for it ſhall be taken in the beſt ſenſe for _ <2<%# 
the defendant. And it was ſaid, that it was adjudged in one end- 
Bride's Caſe, that for ſaying, ** Thou art a thief, and haſt ſtolen my 
« corn in the field (a), no action lies; for it ſhall be intended ſtand- 
ing corn, which is not felony. . Wherefore it was adjudged for the 
detendant. , 

(a) Ante, 40. and ſee 43. Eliz. e. 7. 1. Hawk. P. C. 214. 


Braſhford againſt Buckingham. Ce ro, 
ERROR of a judgment in the king's bench, in an aſſumpſit by It the cauſe of 


hnſband and wife during the coverture, in confideration ſhe on arites 
would cure ſuch a wound, that he would pay to her ten pounds ; TEES 
and alledges in fact that ſhe had cured the wound, and he had not me may be join: 


paid: to the damage of the huſband and wife. cel in it with 
It was aſſigned for error, that the huſband ſole ſhould have had N 
the action; for being a promiſe during the coverture, the non- Ante 5 i 
performance is only damage to the huſband, and not to the wife. | 2. 
But for that the cauſe and act is ariſing only from the labour 346. OR 
and ſkil! of the wife, therefore the action is well brought; and the 1-Com.Dig. 572. 


judgment was affirmed. Cro. Eliz. 61. 
Salk. 114. 118. 


4. Mod, 156. Carth, 251, 2. Bl. Rep. 1236, 1239. 1. Stra. 30. 3. Term Rep. 62 3. 


Eaſter Term, 
6. Jac. 1. In the King's Bench, af 


, k ; 6 r 
Sir Thomas Fleming, Kut. Chief Juſtice. 5 
Sir Edward Fenner, Kut. ha 
Sir Chriſtopher Yelverton, Kut. 1 — 
Sir David Williams, Knt. — ſh 
Sir John Croke, Kut. Of 
Sr Henry Hobart, Nit. Attorney General, G 
Sir Francis Bacon, Kut. Solicitor General. 
_ Carr. Faldowe againſt Ridge. 
If judgment for RESPASS. The defendant pleads in bar. The plaintiff E 
the defendant nn replies; and the demurrer was upon the replication, and 
1 | adjudged for the defendant. The plaintiff brought error, ; 
_ — and that judgment was reverſed; and it was adjudged, that tlie iſſ 
chamber, the plaintiff recuperet, and the record remanded. nei 
mar end e The plaintiff, in the king's bench, had a writ to inquire of da. "a 
pairtifa writ mages; which being returned, it was moved, that there could nct ſo 
of enquiry. and be any judgment for the plaintiff ;- for it is out of the ſtatute of : 
then gi-e final 27. Fliz. c. 8. which appoints, that if judgment be reverſad _ 
\ =; "on in the exchequer-chamber, or affirmed, the record ſhall be re- * 
Ante, gs. manded to the king's bench, and execution done thereof, accord- N 
W ing to law: but here is a new judgment to be given, which is not / 
Co. Els. gos. mentioned in the ſtatute, and they cannot give any judgment con- wh 
Cro. Car. 511. trary to their former; fo it is cus omiſſus. 
2 ms But ALL THE Cour held, that it is not reaſon the party ſhould 
Carth. 10, be without remedy ; which would be, if ſuch manner of expoſition 


2. Saurd. 256. ſhould be made: and the law intends that execution ſhall be mad: 
1 Vent. 61. upon the record remanded, and that all ſhall be done which ap- 


7 2 2 pertains thereunto; ſo that in this cafe a writ of inquiry of da. the 
4 Moi. 125. mages is to be awarded; which 2 Ir Fi there is a ſecond * 
1. Le. Ray. 6. judgment to be, that the plaintiff ſhould recover the damages the 
Burr. 2156. found: and if judgment had been given in treſpaſs in the com- p 
— mon pleas for the defendant, and reverſed in the king's bench, 
ba. 35% ſuch courſe thould have been taken, as if the firſt judgment hat = 

been given againſt the defendant: the fame reaſon is here ; and | 1 

therefore there ſhall be the like courſe and judgment. And it wa 145 

adjudged accordingly. * 

| | ſho) 

Car 2. Woodford againſt Deacon. 5 

A declaration in ERROR in the exchequer- chamber of a judgment in the kings for 
o7umpfit muſt bench. The error aſſigned, Becauſe the plaintiff in an cont, 
ſhew for what Crea 


canſe the debt became due, as for goods ſold, &c, Poſt, 213. 642. Ante, 110. Poſt. 243. 397 


6. Co. 31. 10. Co. 77. Hob. 5. Ney, 146. 1. Bulſt. 153. Cro. Car, 6. 31. 
| - aſſump/! 
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2 mp/it declares, that the defendant, being indebted to him, aſ- Wooprons 
ſumed to pay, &c. and doth not ſhew for what cauſe tue debt _—_ 
grew, wiz. for rent, or by ſpecialty, or by record: for it it was by — . 
any of thoſe means, @ general r will not lie.— And for this | 56. oj 
cavſe ALL THE JUDGES AND BARONS held it to be error. But if it 1. Show. 107. 
had been, that he, being indebted for divers war:s ſold, or for ſuch- Owen, 123. 
like contract, aſſumed to pay, &c. it had been good enough, for - — Dig. 
the generalty thereof, And becauſe a recovery in this action —— 990 
ſhould be a * of ſuch a debt, therefore for this reaſon it was re- Sak. 9. 445. 
verſed, although it was objected that there were many precedents 557. 

of ſuch actions in the king's bench. The like judgment was Stra. 127. 1025. 


given in Fayreclough v. Seed ; and in Michaelmas Term, 6. Fac. I. . . = Abr. 


Buckingham v. Cęſlerden, peſlea, 213. 4. Bac. Abr. 14. 
2. Bl. Rep. 126g. 
Kempton againſt Bartells. Cas: 3. 
ERROR, in the exchequer chamber, of a judgment in the king's Judgment re- 
* We 


The error aſſigned. For that in treſpaſs, the parties being at words © cum 
iſſue, and tried by ni/# pris, the record was entered in this man- 28 in 
ner: ad quem diem, c. J. S. J. D. Cc. of the principal pannel, DEE -_ 
« veninnt et jurati exifl. et quia reſidui did not appear, &c. V. N. cord. 

« & J. N. &c. de novo apponuntur, qui ad weritatem de infra- Ante, 119. 

e content. eledti, triati, et jurati, dicunt e ee ſuum, c.“ Yelv, 214. 
omitting theſe uſual words, mul cum aliis juratoribus primus im- 1. Com. Dig. 
panellat. And for this cauſe it was a verdict only given by '7+ 


thoſe of the tales, and not by thoſe with whom they were ſworn. 


And ALL THE JUDGES AND BARONS were of this opinion; 
wherefore it was reverſed. 


Strickland againſt Thorp. He 


RESPASS de clauſe frafto was brought by Thorp againſt Strict Treſpaſs with a 
land, with a continuando from the 20th June, 3. Fac. 1. until — if 
the bth of November following. Upon not guilty pleaded, it was don ds fret. 
found for the plaintiff, and judgment thereupon ; but no entry of paſs to the time 
the tine, quia pardonatur. f ; of its inciption, 


no capiatur is 


Strickland brought a writ of error, and aſſigned, That the judg- neceſſary; for 
meut ſhould. have been entered with a capiatur pro fine, for that the continuands 
the king and parliament had pardoned all offences committed be- is only in ag- 
fore and until the 25th of September; and this treſpaſs being al- Con. 

ged to have continued until the 6th of November following, S. C. vel. 126. 
there. was but part of the treſpaſs pardoned, and therefore there Hob. 199. 
ſhould have been a capiatur. — ** 


629. 
But Tye Cour held, that the judgment was well entered; 
or the firſt treſpaſs (which was vi et armis) being pardoned, the 
_ continuando (being as to the conſuming ot the graſs) is for the in- 
creaſe of damages only, Qc. 


Trinity 


— — — — — won —ä—rüäw— — — 


Casr r. 


Tf the lord of a 


manor ſur- 


charges a 


Minted com- 


mon, the com. 


moners may 
juſtify taking 
the cartle ſur - 
charged 23 da- 
mage ſeſunt. 
Ante, 135. 


Poſt. 257. 436. 
S. C Ve. 129. 


S. C. 2. Roll. 
Abr. 267. 


S. C. Noy, 120. 


22. Aſſ. pl. 65. 
x. Rofl. Ab. 665. 
Velo. 104. 

6. Co. 112. 
Style. 428. 

1. Lut. 107. 
2. Lut. 1238. 
Freem. 273. 


Ld. Ray. 1186. 
2. Bl. R. p. 1233. 


* See the caſe 
F of Hall v. Har- 


ung, 4. Burr, 2426. 1. Bl. Rep. 673. 


Cann 2. 


A bond in Ta. 


lian for © ceſ- 
Tinta bibris, 


Inſtead of © ſef- 
Jasta, is good for 60 l.— Ante, 146. 


4. Com. Dig. 
Casz ER 
No contract is 


vſurious by 
which the 


lender runs the 
hazard of lofing all his money, bath principal and intereſt, —Polt. 308. 


6. Jac. 11 In the King's Bench. 
Sir Thomas Fleming, Kut. Chief Juſtice. 


Sir Edward Fenner, Kut. 

Sr Chriſtopher Yelverton, Kut. 
dir David Williams, Knt. 

Sir John Croke, Kut. 

Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Kut. Solicitor General. 


Fuſlices, 


Kentick againſt Pargiter. 


RESPASS de clauſo fracto. The defendant juſtifies the 
taking of the cattle damage fefant, pretending a cuſlom, 
that the plaintiff, being lord, hath the place in which, &-. 
entirely to himſelf until Lammes-day ; and that afterwards it i; 
common for the tenants, ſo as the plaintiff can then put in three 


horſes only: and becauſe the plaintiff, after Lammas, had put in 
more than three horſes, the defendant took them damage /e/ant. 


Iſſue being joined upon the cuſtom, and found for the de- 
fendant, it was moved in arreſt of judgment, That the defendant 
could not take the cattle damage 2 becauſe he is only a com- 
moner, and the place WHERE is the plaintiff's ſoil; ſo as his own 
cattle cannot be damage fe/ant upon his own ground. 


But by FExxeR and Williams the taking the lord's cattle 
damage feſant was good ; for the lord is to be excluded by the 
cuſtom for all but only his ſtint, and may well by ſuch a cuſtom 
be reſtrained and limited : nor have the commoners any other re- 
medy to preſerve their right and benefit in feeding their cattle, 
but by taking tie lord's cattle, if he offend. 


The CutEr JvsTiIcE and YELVERTON doubted thereof; for 
although the commoners had gained by the cuſtom the ſole feed- 
ing of the lord's foil, yet they ought not only to have ſhewed the 
cuſtom, but alſo the uſage to have Ciſtrained the lord's cattle da- 
mage feſant, when he exceeded his ſtint (a). 


ES Parker azair/ſt Rennaday. 

DEPT brought upon a bond for ſixty pounds. The bond was 
in Italian, and the ſum therein expreſſed was in theſe words, 

vix. in ceſſanta libris. And adjudged to be good. 

Poſt, 607, 2. Roll. Abr. 147. 

379+ Salk. 642. Ld. Raym. 335. 


Hob. 19. 1. Lut, 422. 


Sharpley againſt Hurrel. 
Eafter Term, 6. Jac. 1. Roll 731. 
DEBT UPON AN OBLIGATION. The defendant pleaded 
the ſtatute of uſary ; and theweth, that a ſhip went to f 
in Newfoundland (which voyage might be performed in eight 


months, 


Trinity Term, 6. Jac. 1. In B. R. 209 
months), and that the plaintiff delivered fifty pounds to the de- SnaRretEY 
fendant, to pay _ ounds upon return of the ſhip off Dart- WV 
mourh; and if the faid ſhip, by occafion of leakage or tempeſt, 
ſhould not return from Newfoundland to Dartmouth, then the de- See 397- 
fendant ſhould pay the principal money, viz: fifty pounds only ; — — 
and if the ſhip never returned, he ſhould pay nothing.—And it ;. 2 
was held by ALL THE Cour, not to be uſury within the ſtatute: Poft. 508. 
for if the ſhip had ſtaid at Newfoimdland two or three years, he: Noll 48. 
ſhould have paid at the return of the ſhip but my pounds ; and . -=_ 54. 
t 


if the — never returned, then nothing; ſo that the plaintiff ran Show. 45 


an hazard of having leſs than the intereſt which the law allows; 3. Keb. 304. 
and poſſibly neither principal nor intereſt. — Eliz. 741. 
3. 


1, Ark, 304+ 340% 350» 2. Burr. 704. 2. Black. 803. 2. Vez. 164. Cowp. 770. 794. t. Hawk; 
p. C. 531. 3. Bac. Ab. 6or, 602. Park. on Marine Inſurances, 416; 417. i. Will. ad 
1. Term Rep. 153. 3» Term Rep. 511. 4190, 417. Is 286. Dougl. 237. 


CRO, JAC, P | Mi hael 


= _ ee 

TX £7 ib the King's Bench. 
Sir Thomas F leming, Kut. Chief Juſtice. 
Hir Edward Fenner; Kut. 
Sir Chriſtopher Yelverton, Kt. *Yuftce 
He. David Williatus, Kut. x 
Sir John Croke, Kut. 


Sir Henry Hobart, Nut. Attorney General. 
net Sir Francis Bacon, Kut. Solicitor General. 


e .. Adams egainſt Steer, and Others. 
A rever{ on will Enes jury, e of a leaſe from Henry Nudi gate. Upon evidence 


12 to a jury, Ir WAS RESOLVED, Whereas Francis Nudigate, 
eee being tenant for life in right of the ducheſs of Somerſet, his 


«(ol tn a, wife. the Perl of Arunde!, by his indenture, © alicned, bargained and 
| the de d be nac © fold” the land and reverſion to Francis Nudigate and his heirs for 


ent . d. monev, and the deed had not therein the word * grant,” nor was 

Mor, 34. inrolled within the fix months; that the reverſion paſſed by the 

2-Roll. At. 737. word © alien,” with attornment. Denton v. Fettiplace, in the court 

4 " 560 of wards, 30. Eliz. was cited; where it was reſolved, by the cpi- 
Us 7 


2. Int 652, nion of two Chief Juſtices, that by the words of * bargain and 
Cre. 112. 166, ** ale” only with attornment, a reverſion paſſeth not, 
7. Co. 30. 1. Leon. 25. 1. Ter. Rep. 10g. 


Cas 2. Cook againſt Laneday. 


On an inſ-rma- JPRROR of a judgment in the exchequer, in an information 
tion for uſu y, upon the ſtatute of uſury. The jury found, upon not guilty 


if Tre 1: R- pleaded. gui quoad corruptum agreamentum in informatione pra diti. 
HicT find the 3 a - - 
terupt apres. ** ſpeciſient. the defendant was guilty, and that he took the profits 
ment, but Tay of ſuch land, let to him for performance of that corrupt agree- 
nothing as to ment, to the valie of ſixty pounds; but it is not found that he 
the lean, it is Jent the hundred pounds provt the information: and for this cauſe 
_ 8. it was reſolved in the echequer, that the verdict was void, and 
2 ſhould not be taken by intendment that it was lent, otherwiſe he 
2. Roll. Ab. 60. might not take the profit; wherefore a venire facias de novo was 
” LS nod. awarded ; and the jury appearing after evidence, the plaintiff wa 
Leon. . nonſuited, and judgment given accordingly, and forty pounds coſts 


2. Jones, 61. to the defendant : wherevpon error was brought. 


ng ra 3 Tux FizsT Eno affigned was, That the verdict was well 
71. Co. = enough; 313d ſo there ought not to have been a new trial hut 
5. Burr. 2662. TUE Cour held clearly the trial was ill and imperfect, tor the 


1. Ter Rep. 141. reaſon aforeſaid. 


If a verdict be A SECOND ERROR, That in regard the verdict was but imper- 
imperfet, a fect, he ought not to have had a venire facias de novo; but a dH 
noun" 7, wow 4 jurater. de novo to make their verdict perfect. But CoKE, and 
Poſt. 627. FLEMING, Chief Juſtice, held clearly, that the jury having one 
2. N 0ll. Ab. 722. Biven their verdict, although it be imperfect, ſhall never be {worn 


8. Co, 65. 1. Salk. 346. 2. Will, 144, 367. 377» 1. Term Rep. 157. $28. 


again 
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ain upon the ſame iſſue, unleſs it be in caſe ofaſſiſe, when the party Cvox 

is to recover by view of the jurors. Wherefore the judgment was - againſt 
affirmed. Vide 21. Hen. 6. pl. 20. 20. Edw. 3. Office de Court, 20. —— 
2 Marie Bro. Inqu:/i,”" 86. 


Beecher again/! Sir Thomas Shirley. Cat 3. 

ERROR of a judgment in debt upon an obligation; the con- An entry upon 

dition of which was, That an hundred pounds ſhould be paid _ gud nou 
at the houſe of Sir Thomas Shirley, in White-Friars. The deſen- fu a. 5 
dant, Sir Thomas Shirley, pleaded payment; and it was found againſt Holt 
him. The jury were of the pariſh of Saint Dunſtan's, &c.; and it Poſt. 213. 
was not averred in the plea that the houſe was in that pariſh: 8. Co. 58. 
The Court being thereupon in doubt, after divers motions, the Co. Lit. 139. 
plaintiff Beecher was content that a diſcontinuance ſhould be cn - 3: na 2 
tered, intending to bring a new action of debt; but by the negli-- — nm 
gence of his attorney, it was entered in this manner : „Et pre- 3. Bac. Ab. 659% 
* diftus WILLIELMUS BEECHER per J. H. attornat. ſuum venit hic 680. 
in curid, et fatetur ſe nolle ulterius proſequt, ideo conſiderat. eft quad 1. Will. 90. 
* defendens eat inde fine die. In a new action upon this bond, 
this judgment was pleaded in bar; for it is a retraxit, which is an 
abſolute bar; and it was held to be a good bar: whereupon he 
brought error upon the firſt judgment. 5 | 


Tut FirsT ERROR aſſigned was, For that the retrax:t ought to A retraxit can= 
have been in proper perſon, and not by attorney, for that is u a not be entered 
departure from his warrant ; for he hath not any ſuch warragt ; “ ner. 
and it is as a departure in ſpite of the Court, and as a contempt ; 8. Co, 58. 
and 1t cannot a departure, unleſs it be by the party himſelf. Co. Lit. 139. 


—FLEMING, Chief Juſtice, and CROKE were of that opinion. 1. 8 24 


Salk. 89. 3+ Bac. Ab. 679. 1. Term Rep. C. B. 110. 


A Stgcond ERROR was, Becauſe the judgment was not * guid! © Eat ſac dis,” 
* defendens ſit inde quietus. But they held it to be well enough; for 4 = inde . 
* eat ſine die” and *©* fit inde quietus” are both of one effect. 3 
| ſet. 8. Co, 393. 
Tubrv, For that there is no judgment againſt the plaintiff Where amercia+ 
to be in miſericordid; which was held to be erroneous ; and that **** 9vgh to 


the plaintiff himſelf, in whoſe advantage it was omitted, might aſ- Pe, 


ſign it for error in the judgment: for in every caſe the plaintiff —2 2 


and defendant ought to be in miſericerdid, or ** capias pro be aſſigned for 
fine (a), unleſs the defendant come primo die and confeſs the cor. 
action; for it is for the king's benefit, and therefore may be well N. Co. 59. 
aſſigned for error by either parties Cro. Eliz. 50g. 
y 8 | 1.Roll. Ab.7<g 
2, Saund, 47. 
(a) By 16. & 19, Car. 2. e. ta. no judg- common pleas, they enter that the fine is | 
ment ſhall be reverſed for want of a miſe - remitted ; and in the court of king's bench 
Der dia or capiatur, or becauſe one is en- they now take no notice of any capias or 
tered inſtead of the other: and now by fine at all: but if Judgment be for the de. 
hcl: Will. & Mary, c. 22, no writ of fendant, then it is confidered that the plan- 
2 ſhall iſfue for this finez hut the tiff, and his pledges of proſecuting, be no- 
Plaintiff hall pay 6s. 8d. and be allowed it minally amerced for his faile ſuit, and that | 
2 the defendant among his coſts. the defendant cas. fm the. 3. A. Com. 398. 
in judgments in 'the court of 
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Bercnin FovrTHLyY, It was thewn that there was a diſcontinuance; for 
againſ there is not any continuance from Michoelmas Term, 2. Fac. 1. at 
SninLEY which time the verdict was given, to Michaelmas Term, 4. Jac. 1. 
55 * _ 3. at which time the judgment was given: and that it now was well 
90 20 on; àſfignable for error, and not aided by the ſtatute of jcofails, be- 
nuances as welt Caute the judgment is not given upon the verdi&t ; for then it had 
after verdit as been good, although it were after verdict; but is upon the retraxit, 
before. which is out of the ſtatute. 
Poſt. 286. 304. 
C:o. Eliz 320. 489. Cro. Car. 236. Doug). 115. 


A diſcontinu- And it was faid, that a diſcontinuance can never be objected 
ance can never pendeute placiios before judgment; for it may be continued at the 
Os. pleaſure of the Court, but, after judgment in another Term, it 
may be well rejefted; and no continuance can then be entered. 


— 23% Wherefore it was reverſed. 
Ata. 438. Salk. 179. Ld. Aay. 372. 


Cart 4. Nannge againff Rowland ap Ellis, and Three Others. 


An informat'on UFON a reference out of the ſtar- chamber upon bill, and de- 
will 2 murrer thereupon, the queſtion was, Whereas an information 
Nennt was brought in the exchequer againſt Nannge, for an intru/ion (a) 


> tne enk to In . 8 
land; but ac into lands of the king's in D. in the county of Merioncth, and for 


indie ment will cutting down ten thouſand oaks. He there pleaded not guilty; 
ke at coramon whereupon being at iſſue, and found at the bar againſt Nan, 
tn. og the defendants being produced as witneſſes for the king, it was 
"+ ang — . ſworn that the land was a great waſte, parcel of the king's poſſeſ- 
Jury on an in- ſion; and that the faid Nanunge and one Dale, and others, by his 
formation, al- commandment, bad cut down fifteen hundred oaks, every one of 
though fuch the value of twenty ſhillings ; whereupon the jury 8 Narrge 
e guilty to the value of fifteen hundred pounds: and thereupon he 

brought his bill of perjury, alledging that the land was not the 


* Ez. 6. 9. 4 : 
Ante, 120, King's land, that they did not cut down any trees at all, and that 
3. Inft. 164, there was not any there of that value. The defendants in the 


4. Co. oo, Rftar-charaber pleaded, that they were produced as witnefles for the 
Noy, asl. Ling, being compelled thereto by proceſs (5), that they ſwore 
—_ _— for the king, and that their oath was affirmed by the verdict: and 
> Hor . C that they demanded judgment, whether they ſhould be compelled 


* 


613. to znſwer. 
_ This matter being referred to tlie two Chief Juſtices, they re- 
RIES 006.4 ſolved, that the defendants ought not to anſwer to the right of the 
92 — land, for it would be inconvenient to examine it in that court; 
3 oa 261 but to the perjury alledged in cutting down the trees, for the num- 
ber and value of them, being an apparent matter of fact, it 
is reaſon it ſhould be examined; and if they ſwore falſly, al- 
though they were for the king, that they ſhould be puniſhed, as 
for an offence at the common law: but they could not be pu- 
niſhed upon the ſtatute of 5. Eliz. c. . for it is out of that ſtatute. 


(a) By r. Ann. c. 9. ſ. 3. witneff:s on todo; and if convicted of any wilful per 
l behalf of a priſoner ſhall take an oath to de- jury, on ſuch evidence, ſhall ſuffer ſuch 
poſe the truth, &c, in the ſame manner as puniſhments, c. as are inflited on that 

wanctks for 27 crowa are by law obliged offence, 
Trollop 


pe 
ce 
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Trollop againſ® Richardſon. Carr 5. 


ſ RROR of a judgment in the exchequer. T he defendant pleaded Quere, lia fe- 
an ex communication in diſability of the plaintiff, and thews 3 __ 4 
it under the ſeal of the biſhop. The plaintiff pleads the general |. eee e 
pardon of Jac 1. which was ſubſequent to the excommunication. plea of * excem. 
At was hen demurred, and made a doubt by the two Chief * Hit) ? 
[uſtices, Whether an excommunication may be diſcharged by tie Ante, 159- 
king's pardon, and the plaintiff be reſtored to his ſuit, wa „ 


1 A HS. ro Car. 1 
abſolution and reconciliation to the church (a) ? — woes 


2 Lev. 35. Jones, 227. 2. Hawk. P. C. 555. 


(a) The excommu nication was impro»- ſendant was therefore ordered to anſwuer 
perly directed, and it was certified by the over, ſo that the point dontt d in this c.ſe 
cemmi/ſary inſtead of the bynop ; the de» was never determin.d. 8. Co. 69. a. 


Vaughan againſt Ellis. Car 6. 
Þ,RROR of a judgment in the exchequer, in an action upon the Standerous 
caſe for words, for calling him“ Baſtard.” words tend ing 


| The error aſſigned was, That the action lies not for theſe words, of — — 


without ſpecial cauſe ſhewn that he was damnified by them; as to whom they are 
alledge that he was inheritable to ſome lands, and that by reaſon ſpoken, are ace 
of thoſe words he is to have loſs: and here it is ſhewn, that ſuch 1 
land was given in tail to his grandfather; and that his father had _ — 
divers ſons, whereof the plaintiff is youngeſt ſon, and his elder por. 324. 642. 1 
brothers are living; and that one ſuch was to buy the land, and O.. Enz 197 | 
offered him a ſum of money for his title; and by reaſon of thoſe . co. 18. © | 
words refuſed to give him any thing; ſo it appears by his own Cio. Car. 469. 
ſhewing, that he hath not any preſent title, and therefore no cauſe *- Roll. Abe, 


of action at all. 2 


But THe Two Carry JusT1CEs conceived, that although he Godb. 4514 
hath not any preſent title, it appears he is by a poſſibility inherit- 2. Rol. Rep. 
able to thoſe lands; and being offered a ſum of money for that , 134. 
poſſibility to join in the aſſurance, although he hath not any pre- 1. Sid. 214. 
ſent title to the land, yet by reaſon of thoſe words he had a preſent 
damage, and in future might receive prejudice thereby, in caſe he 
were to claim any land by deſcent : and for theſe cauſes they held — 
— words were actionable, Whereupon the judgment was 


Anonymous. | Cas 7, 
Hilary Term, 3. Jac. 1. Roll 616. | 


ERROR of a judgment in the king's bench. The error aſſigned « ®3dnibilca- 
Was, Whereas the plaintiff was non-ſuited in treſpaſs after“ pat per 5il- 
evidence, and the judgment ĩs entered. © quid nihil capiat per billam,” © (an entered 
which 1s 2 bar; whereas it * to have been only, in miſeri- i. N 
cordid quiq non proſecutus e, Sc.“ But ir WAS HELD to be no ante, 211. 


error; for all the precedents of latter times are in that manner. Dougl. 56. 


SECONDLY, For that the jud is, “ quo fl 

.CONDLY, For th. judgment is, “ quod querens et plegii On nonfoit in 
* ſui ſing in miſericordid pro falſo clamere {yo ;” whereas it ought to tripaſs, judge 
ſericordid Is cl * ; " EE roleeuli * ment be 'n *mj- 
pk. of A CT 2 * . 2 82 7 * Ius ” is Frongoue. F, N, B, 76. _ 
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Axourxovs. have been, “ quia nen proſccuti ſunt ? for it ought not to be py 
| Talſe clamare but where it is after verdict or judgment upon demurrer, 
—And for this matter 1T wAs HELD to be manifeſt error, and the 

judgment was reverſed. 


Carr 8. Buckingham againſt Coſtendine. 


4 declration ERROR of a judgment given againſt Buckingham, Whereas the 
5%, 4» Hong plaintiff declares in an aſſumpfit, that the defendant being in- 
was indebted, debted to him in forty ſliillings, in conſideratione inde aſſumed to 


and in confi= Pay, &c. : and he ſhews not for what cauſe the debt was due; which 


dt eration thereof was held to be ill; for 1 be by obligation, or recognizance, 


taking or leaſe, in which cafes ſuch a general declaration is not good. 


ing he can, ALL THE COvRT was of that opinion. And although there 
— is bad. were divers e in the court that way (as it was ſaid), yet 
N 3 they reſolved it to be ill, without alledging that the debt was by 

treaſon of wares ſold, o loa for ſuch like cauſe, ſo as 1 
en. s ſold, or upon loan, or for ſuch lik , lo as it 
Had. 28 might appear to the Court to be matter whereupon to ground an 


Moor, $54. @ffump/it. Wherefore for this cauſe it was reverſed, 


— TY NoTe, The like judgment was given in the exchequer-chamber 
Y. Rolf. 4 in Moodferd v. Deacon (a), where judgment in an action upon tlie 
3. Bulſt. 207, Caſe was reverſed far that cauſe. | 
Salk, 9. Stra. 1037. | 

: (a) Ante, 207, 


Caxr g. | Sir Nicholas Poynts's Caſe. 


An inditment JYÞICT MENT upon the ſtatute of 8. Hen. 6. c. 9. ſuppoſing 
aug c, exiry that ſuch a day and year he entered with force and arms into 
N un ſuch lands exiftent, liberum tenementum F. B. and with force him ex- 
terementum of, pelled and amoved. ExCEPTION was taken, Becauſe it was not 
Sr. alledged adtunc exiſlens; for it may be, that at the time of the in- 
Poſt. 610. 639. diẽtment it was the freehold of 7, B. but not at the time of the 
Co. Lit. 257. entry. Wherefore for this cauſe it was reverſed. And in the ſame 


I. erm another indictment, in the county of Dor ſet, was diſcharged 


1. Hawk. P. C. for that cauſe. 
284. | 
Cask 10. Braddon agaiz/t Bowen. 

Apples, ad INFORMATION in the exchequer upon the ſtatute of 5. Edu. b. 
ſuch e fruit, 1 c. 14. (a) for engroſſing of apples, heing dead victual, the de- 


* . 
* ONE N fendant being a ce/termonger. 


azainft engroſ- Tt was thereupon demurred, that it is out of the ſtatute, and is 


| * 1 not ſuch victual as the law intends; and it was adjudged accord- 
313 ingly. But a writ of error was thereof brought in the exchequer 
Owen, 135. mber. | ET 
8 f. And, upon conference, vu rwoCniEr Jus riczs reſolved, that 
93. it was not within the ſtatute. Croke ſaid, there was not any thing 


Har oper within the ſtatute, but it had a proviſo, how in ſome 


ind it might be bought ; but there was not any ſuch proviſo for 
apples; therefore it never was intended to be reſtrained. And for | 


dat cauſe the judgment was affirmed, 
(4) Repealed by 12. Geo. > C. 71. See 1. Hawk. P. e. 482. 


Frank 


* 
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Frank arainfl Alſop. wh] cas u. 


EKR OE. in the exchequer chamber, of a judgment given in the Words that de- 

king's bench, in an action for theſe words: I will prove thee note the ful- 

« a thief, and a plotter of tliievery; and I will prove it by thine 9 

« own fon, or elſe Iwill ſend him to the devil.“ The error aſ- them, are not 

ſigned was, That an action lies not for theſe words. —And ALL ationable, 

THE JUSTICES AND BARONS reſolved, that the words were not 1. Rol. Abr. 

actionable: for it is not affirmed that he was a thief, but that he 43. 61. 

would prove him to be a thief; which if falſe, there is not any Cro, Eliz. 222, 

damages to the party. And faying © he would prove it by the 

« plaintiff's ſon, or elſe he would ſend him to the devil,“ thews 

that he was doubtful in his affirmation. And if one faith, © 1 

vill prove ſuch a one to be a bankrupt, no action lies.“ Where- | 

foxe judgment was reverſed (a). (a) Nu Mr, 
 Morgag's Vade Mecum, vol. i. 227. 


. Prichard againſt Hawkins. Cart 12, 


ACTION FOR THESE WORDS: *© Prichard, who ſerves In — 
1 Ars, Shelley (and avers that he ſerved Mrs. Shelley at the dere 5 
ſame time), ** hath murdered Adams's child,“ Elizabetb Adams, child meds de- 
| fliam JoHANNIS ADAMS, mod? defunt?. innuendo. After judgment a. it muſt 


3 — . 5 be averred tha 
for the plaintiff in the king's bench, error was thereof brought. — cher 


The error aſſigned, Becauſe, as the declaration is, there is not dead at the time 
any certain or ſufficient charge againſt the defendant: for the of ſpeaking. - 
words being meds defuntt. extend only to the time of the action, Foſt. 343. 
and not to the time of the words ſpeaking ; wherefore no ground 1. Com. Dig. 


of action. 139, | 


And ALL THE JUDGES AND BARONS were of that opinion. 
Whereupon it was reverſed ; and a precedent ſhewn, that for ſuch | 
cauſe, in Baldero v. Caſe, it was adjudged, in the king's bench, that | 
an action lay not. ä | | 
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Hilary Term, 

6. Jac. 1. In the King's Bench. 
Sir Thomas Fleming, Kut. Chief Juſtice, 
Sir Edward Fenner, Knt. | 
Sr Chriſtopher Yelverton, Kut. 
© David Williams, "Kne. wur, 
Sir John Croke, Kut. 

Sir Henry Hobart, Knt. Attorney General, 
Sir Francis Bacon, Kut. Solicitor General. 
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Cary I. Sir Francis Leake again Jane Eyre. 
Trinity Term, 6. Jac. 1. Roll 3466. 
8 I. WASTE. Upon demurrer the caſe was, That one made 
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bp of 5 2 leaſe for years by indenture of a houſe and land, with houſe. 
ſett as © finer. . bote and haybote, /ine impediments vaſti. The defendant pleads 
puticione. vaſti,” this Jeaſe in bar. It was thereupon demurred; and adjudged 
2. Roll. Ab. 5j f. r the defendant : for fine impedimento vaſti is all one with /ine im- 
17. Co. 82. b. Pet n vaſti; for the proper word is impedimentum and impedi;io, 
Cro. Car. 242. ang impetitio is but 2 corruption; and that the words /ine impedi- 


ca. Lit 2 a. ents vaſti do extend not only to houſebote and haybote (as for 


Co. Ent. 604. Would have it), but to the entire ſentence. 
664- Hob. 159. 234- 2. Vern. 738. 2. Eq. Caf. 759. 2. Alk. 283, 
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Casr 2. Cumber againfl Epiſcopum Chicheſter and Green 
13 EE (7 Incumbent. 
| Trinity Term, 6. Jac. 1. Rell 1629. 
Within what AUA IPE DIT for the church of Soutb-Eaſe, in 
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time the king 


ſhall preſent to Sue 7 2 
1 Tux Cour held clearly, Fixs r, That if title of lapſe accrug 


to the king, and the patron preſent, yet the king may preſent at any 
time as long as that preſentee is parſon: but if the preſentee die, 
or reſign, before the king hath preſented, the king hath now loit 
his preſentment; except the reſignation be by covin, with an in- 
OE tent to take away the king's title; for the king ſhall not loſe it 
Uwen, 2. thereby, but ſhall have his preſentment. ESTES 
Moor, 224- 250. 269. Lut. 1086. Hob. 154, 1. Brownl. 161. Stra. $42. 4. Bac, Abr. 202. 
SECONDLY, That if the king hath title by lapſe, becauſe a 
1. Ter. Rep. 650. = hath taken a ſecond benefice; it the parſon die, or re- 
0 ſign the firſt bene ice, and the patron p ſent, whoſe preſentee 
reſigns upon covin, or dies, the king hath loſt that preſentment; 
for lapſe is but unicd et proximd vice and ſo it was adjudged in 
Michaelmas Term, 27. and 28. Eliz. in Cornwall's Cafe. 
Judgment in THIR DLV, If in quare impedit for the king, the king and party 
quare impedit. be at iſſue, which is found againſt the king, and title appear fot 
Cro. Car. 5a · the king by nient dedire of the party, yet the Court ſhall not ad- 
1 Judge for the king: otherwiſe it is, where the party confeſſes 
Moor, 224. 269. the King's title, 
2 59- ut. 3086: 1. Brownl, 161. | Rulbrooke 


. 
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Bulbrooke againſt Briggs. Cart 3, 


PROHIBITION. The queſtion was, Whether the 2 of ee er das 
. Hen. g. c. 19. gave remedy for a penſion in the piritua * 0 

| 3 where it is not wilfully denied ? Briggs libelling there for 'Þ 3 é 

a penſion which was never demanded. Bulbrocke prayed a prohi- penn. 


hitionz which was denied, becauſe originally this ſyit appertains Poſt. 296. 666. 


to the ſpiritual court. 2.Roll. Ab. 300. 

Cro. Ez. 675, F, N. B. 31. 2. Inſt. 491. 2, Show. 97. 2, Vent. 120. Dougl. 629, See 2. Stra. 225. 

in point. \ 
Fulliam againſt Harris. Cen. 


DoWEB. The writ was, Præcipe A. quad reddat E. FuLL1AaM in dower. if 
e rationabilem dotem ſuam des terres, &c. dudum B. FULLIAaM the plaintiff be 
« awondam viri ſui,” &c. Exception was taken to the writ, becauſe —— — 
it was not in this manner: Precipe A. quod reddat E. FULLIAM of the writ, it 
* rue fuit uxor B. FULLIAM,” c. For in the beginning of the writ mal abate, 
the ought to be named uxvr of her huſband, &*. for that is thep gp 103, 4 
name whereby ſhe claims her dower ; and ſhe ought to be his law- ,.Com.Dig.qa. 
ful wife, otherwiſe ſhe may not claim any dower.— Tur CovrT 2. Mod. 355. 
held, that the writ was ill; and that the words in the writ, ©B, Fur- 

% LIAM quondam viri ſui,” &c. are not ſufficient ; therefore day was 


given to the plaintiff to ſhew cauſe why the writ ſhould not abate. 


Earl of Huntingdon againft Sir Anthony Mildmay. ca g. 


ARE IMPEDIT. It was held by ALL Tus Cour, ex- Ch gue uſe 
cept W ALMSLEY, that where the grant of an advowſon was "0 pleads a 

pleaded, after the ſtatute of 27. Hen. 8. c. 10, to one, to the uſe of 5 ” Sen 
another in tail, that ceſtui que uſe need not ſhew the deed of grant, need pot thew 
becauſe the deed belongs to the grantee, and not to ceftui que uſe ; the decd. 
but yet he ought to ſhew that it was granted by deed. Vide Dyer, 2. Rall. Ab. 38. 
277. Eſcot's Caſe. W ALMSLEy held, that in this caſe he ought Jos, 377. 
to ſhew the deed, becauſe the grant is not good without deed ; 5: Co, g. 


and ſo differs from £/cot's Caſe. Vide 22. Hen. 6. pl. 1. 35. Hen. 6. is — 
Pl. 32. ö 


, 


441. : 4 
Hard. 187. Co. Lit. 225. b. 10. Co. 93. Carth. 316. 


Game againſt Symms and Mariam his Wife. Cal 6. 


FORMEDON IN REMAINDER. The caſe was, That Henry It tenant in tail, 

Winter was ſeiſed of ſoccage land, and deviſed it to Stephen ih remainder 
Winter in tail, remainder to Anne, the fiſter of Stephen, &c. and gger in tee, tevy 
fied. Stephen entered and levied a fine with warranty, and died a fine wich war- 
without iſſue, the ſaid Aune and Elizabeth, his fiſters, being his ranty, and die 
heirs, The queſtion was, Whether Ame ſhould be bound by this — Gee 
warranty for the whole, or for the moiety only? | Mal be bound 

HuTTo, Serjeant, argued, that ſhe ſhould be bound for the Þy this war- 

whole; for the warranty is collateral; which is the ſtrongeſt, and res gre wo 
it deſcend to her and her youngeſt ſiſter. 8. Co. 51, a, Co. Lit, 373. 376. 379. Hob. 25. 313. 
Nen 0p. Dip ga lie th e 9 
| n . aun. 


a 
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Cann extinguiſhes the right. Vide 19. Hen. 6. pl, . 14. Hen. 7. pl. 10. 
egni® 11. 4% pl. 35. Allo Anne, the ſiſter, had all the right of the re- 
runs, mainder, and therefore ſhall be bound for all. 12. Hen. 7. Pl. z. 
22 4 N 16. Hen. 7. pl. 13. ? 

x. Vern. 16. Harris, Serjeant, to the contrary, That the warranty ſhall be 
z- Vern. 215. divided, and bind but for a moiety ; becauſe both the fiſters are 
Step, Touch. heirs, and therefore the warranty goes to both: and it is not like 
3. Mod, 96. the cafe of borough-englith or gavelkind, 44. Eaw. 4. pl. 10.; 
for true it is, warranty deſcends only upon the heir at the common 
law. | | 
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the warranty deſcends is heir, as the wife in this caſe is, and fo ſhall 
be bound; and where he is not heir, as in borough-engliſh. 


Co E obſerved a diverſity : that a lien real deſcends only upon 
© Np the heir at the common law; but a lien perſonal binds all, as heirs 
oy ja gavelkind, Sc. as if a man oblige himſelf and his heirs in an 
#947 94 obligation, c. And he put this cafe : If the heir at the com- 

. mon law be vouched for warranty, who vouches the heirs in ga- 
Robiafon on velkind, Sc. becauſe of the poſſeſſion, they all | vouch over; 
Sarelkind, 113. and what is recovered in value ſhall go only ta the heirs in gavel- 
r#3- 326, 230. Kind. So if two be vouched, where the one hath nothing, and 
they vouch over, the recovery in value goes only to him who had 
the intereſt, Sc. 32. Edw. Pp * Garrants”” 94,—And judgment 

was given, that the warranty ſhould bind all. 

By 4. Ann, c. 16. (. 21. all warranties and all collateral warranties by any anceſtor 


by tenant for life deſcending on him in re- not in paſeſſiom ſhall be void as to his 
ucrfioa or runaindgr, are declared void j heir, 


Earr 7. Beſton againfi Robinſon. 
Ff 2 conufor in ACPIT. 4 DUERELA by Beſt, who was taken in execution 
execution be upon a ſtatute-merchant at the ſuit of Robin, on ; and ſhews 
eiſcharged from certain articles betwixt him and Robinſon to diſcharge him of the 
— cre oY ſtatute; and prays to be let at mainpriſe.—But THE Cour de- 
the conuſce, he Nied it. One in execution ought not to be let to mainpriſe upon 
moſt relieves a ſurmiſe ; and her: the articles which he ſhews are not good to 
himſelf by se- diſcharge him of the execution; but his remedy is to have an ac- 


gion, for he Call - 
or be baited on tion of covenant upon them. | 


audita guorela, 1, Bulit. 152. 1. Bl. Rep. 219. 


"oi 2. | Beedle againſt Clerke. 


If-a writ be PARTITION: The caſe was, That A. and B. were joint» 
abated withoue © tenants for years: B. ſuffers C. to occupy his moiety with 
— 8 de him, and 4. brings a writ of partition againſt H. and C. ſuppoſing 
— - — that B. had granted a * of his part to C. C. ſhews that he 
by Joracy's ac- Was but tenant at will to B. whereupon the writ abated: and, 
counts, = Whether A. might have another writ of partition againſt B. by 
6. co 10.3. Forwey's accompts ? was the queſtion.—IT was KESOLVED that he 
2. Brownl. 158. might; for the poſſeſſion of C. was good colour for bringing the 
— ̃ writ of partition; and A. could not take notice what eſtate C. 
1. Com. Dig. 30. had, &c. 

"Salk, 393. » | ; Anonymous. 


WALMSLEY, Tuflice;tooka difference, where the party upon whom 
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* Anonymous. | Casx g. 
3 | | 
NOTE, An infant was admitted by guardian to ſue accompt Infant admittcd 
againſt his guardian in ſoccage, for the profits received after Py — to 
the infant had accompliſhed his age of fourteen years. The action 4 — 
was brought againſt him, as againſt his bailiff.— And fo it ought received after he 


to be, as the Juſtices held, | was fourteen 
: years of age. F. N. B. 118. b. 


. 


Addis' Caſe. Caf 10. 


ADPDIS having a ſuit depending in this court, coming to Lon- — — eng 


don, was committed to Newgate, &c. | 3 
HuTTON, Serjeant, moved for an habeas corpus, which was ** matters con- 
granted; and the gaoler of Newgate made his return in this man- _—_ the 

ner: That the ls ing,” is too 


aid Addis was committed to his cuſtody by war- Sens. 
rant from THE LORD CHANCELLOR of ENGLAND, for certain Ante, $r. 
matters concerning the King, there to remain until the Lord g,, Car. — 
«Chancellor delivered him; and for that cauſe he could not 552. 37 | 
have his body here.“ | — 348. 1 | 
Hur rox moved, that the return was not good, being it is too , Hark. J 0. 1 
neral; for it ſhews not for what cauſcs hg was committed, for 153. 1 
it might be for a cauſe which would not hinder him of his privi- 1. Bac. Abr. | 
lege. Here alſo the return is, that he ought to remain there 225 Z. 18 
until he were delivered by the Lord Chancellor; therefore he 1 
fad it was ill. D | 1 
Tux Cour thereto ſaid, it was the firſt time that ſuch ex- 1 
ceptions had been taken; therefore they would confider of the i 
caſe. And 9. Hen. 6. pl. 44. was cited, and 33. Hen. 6. pl. 28. | i | 
and pl. 29. and 4. Edw. 4. pl. 15. and pl. 16. 


ee EA — — SS INOS 


Anonymous, 3 


JT was doubred in the ftar-chamber if coſts and damages be re- hymn and 
covered there of one for a riot, whether his executors and ad- coſta. 
miniſtrators ſhall be chargeable therewith. | | 
WaLTER ſaid, there were precedents in this court, that he 
ſhould be charged; and ſome of the clerks affirmed ſo much. 


LoxD Coxx held, they were not chargeable for a riot; but if 
damages or coſts were given by any ſtatute, there, upon recovery 
m that court, it ſhall be otherwiſe. 


% 


Eaſter Term, 

7. Jac. 1. In the King's Bench, 
Sir Thomas Fleming, Kut. Chief Fuſtice. 
Sir Edward Fe:ner, Kut. 

Sir Chriſtopher Yelverton, Ant. ; 
Sir David Williams, Kur. PS: 
Sir John Croke, Kut. 


8'r Henry Hoba rt, Kut. Attorney General, 
Sir Francis Bacon, Kut. Solicitor General. 


——ñ ———I([ͥAMͥʃQ 
Ca ©. Goodwin again Welſh and Over. 


In treſpaſs upon CTION OF TRESPASS, for ſeveral things againſt the two 
* defendants, and declares to his damage, &c. The attorney | 
—— co for the defendants pleaded non ſum informatus; and judg- 
walue, and not ment thereupon was given ſeverally for the plaintiff, and writs to 


the preperty of 1nquire of damages were iſſued out, and returned. 


—_— It was now moved, that the writs ſhould not be filed, becauſe 
be proved on the plaintiff at the time of the inquiry did not prove that they 
ide writ of en- were his goods, but proved only the value of them; and a differ- 
* AY 2 ence was taken at the bar betwixt an action confeſſed, and a nn 
=, ps be Jum informatus. For the property of the goods is alſo confeſſed 
proved. in the firſt caſe to be in the plaintiff, but it is not ſo in the other; 
8. c. Yelv. 151. for there judgment paſſeth without the defendant's privity, aud 
Brownl. 214. only for want of pleading, as in the caſe of a nibil dicit. 


3. ze. But THE Cour held, that both caſes were alike, and that the 

Sera. 612. 1149. Plaintiff is not bound to prove his property in either of them, 

3. Wilf. 755. — the writ commands that the value only be inquired of; and 
if the plaintiff ſhould be bound to prove his property, and fail 
thereof, it would be in deſtructiou to the firſt judgment, which can- 
not be : but it is otherwiſe where not guilty. is pleaded ; for then 
the treſpaſs is denied, which muſt be proyed, and tried by the 
jury; and there in that caſe both the value and property do comp 
in queſtion. 

cl 2. Barret againſt Fletcher. 


% 


In debt on EBT, upon an obligation of five hundred pounds, condl- 
—— D tioned to ſtand to the award of J. S. and T. D. ſo that, &c. 


formance of an 


award, if the de- The. defendant pleaded, that the arbitrators did not make any 


— award. 


and the replic- The plaintiff replies, and ſhews the award, but aſſigns no 
tion ſhew an breach. 3 


The defendant rejoins, that the award pleaded is not the 


e . Pot. 372. 442 640. 8. C. Vel. 152, f. Co. 133. b. Hob. 198. 
» Cro, Eliz, 899. Lutw- 529. Shower, 214, | 


arbitrators 
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arbitrators award; whereupon iſſue being joined, a verdict was Basser 

given for the plaintiff. _ — 5 
It was moved in arreſt of judgment, Becauſe the plaintiff in his 

replication not having aſſigned any breach of the ward, there was! — * 

not cauſe of action; for the obligation is not for debt, but is guided — Shades 

by the condition, which is for the forbearance of a collateral thing: Stra. 227. 

and the Court ought to be fatisfied that the plaintiff had good 1. Burr. 574. 

cauſe of action, otherwiſe they cannot give judgment; for although 2. Rur, 772- 

a verdict be given for the plaintiff, yet this detect in the replication “ 

is matter of ſubſtance, and is not helped by the ſtatute. 


Tux Covær being of that opinion, judgment was ſtayed. 


Bedel againſt Lull. Casz 3. 
EIECT MENT, upon A leaſe of land made by Elizabeth To a plea in 


James. eee 
The defendant pleaded, that before Elizabeth had any thing, one beſore A. had 


Martin James was thereof ſeiſed in fee, and had iſſue Henry James, any thing, B. 


and died ſeiſed, and thereupon it deſcended to Henry James as ſon — M 


and heir; and that Elizabeth entered, and was ſeiſed by abatement, 2. 
and made the leaſe to the plaintiff; and that the defendant after- gefcended to his 


ward, as ſervant to Henry James, and by his command, &c. heir, and that 
laintiff, by way of replication, confeſſeth the ſeiſin of — — 


The 
Martin James, and that he being ſo ſeiſed, by his laſt will in writ- abatement, 4 
ing deviſed the faid land to Elizabeth in fee, and afterwards died; by zzrt1car1ond 


reaſon whereof ſhe entered - force of the deviſe, and made the leaſe — * 
to the plaintiff; and traverſeth wiTHoUT THAT, that Elizabeth —— 
was geile by abatement in manner and form, &c. | it to A. in fee, 
Upon this replication the defendant demurred ; and ſhewed for — 9 the 
cauſe, that the traverſe was not good. — 


And ir was ADJUDGED for the defendant: for the plaintiff by this Ante, 3. 


replication needed not both to confeſs and avoid, and to traverſe, o. yy, 159. 


the abatement; for the plaintiff made a title to his leaſe under 6, Co. 24. b. 
Elizabeth, the deviſee of Martin James, and ſo her entry legal, and Cro. El. 278. 
not by abatement, as the defendant ſuppoſeth ; and then to take 

a traverſe over makes the replication vicious: for no traverſe 

ought to be taken but where the thing traverſed is iſſuable ; and 

the deviſe here is only the title iſſuable. 


Ir was ALSO HELD, that the traverſe was not good, as to the man- Form of plead- 
ner of it; for he ſhould not have traverſed wiTHOUT THAT, that ing a traverſe. 
Elizabeth was ſeiſed by abatement: but it ought to have been wiTH+ 
OUT THAT, that ſhe did abate, &c. | 


Bac. Ab. 74. 


* 
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_ Trinity Term, 

F. Jac. 1. In the King's Bench. 
Sir Thomas Fleming, Kut. Chief Juſtice. 
Sir Edward Fenner, Kut 
Sir Chriſtopher Velverton, Kut. Julices 
Sir David Williams, Knt. : 

Sir John Croke, Knt. 
Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Knt. Solicitor Gener al. 


———————_—— —— — 
Tuchill againſt Milton. 


ene. Trinity Term, 6. Fac. 1. Roll 1272. 
To flander, a ge- RROR of a judgment in Briſſel, in an action for words, 
. eh Whereas the plaintiff for five years before the firſt of May, 
N | 


—_ « Jac. I. was a draper, and exerciſed the ſame trade; that the 
_— defendang apud ar dam Omnium Santtorum in Briſtol, ſpake theſe 
ſufficient. © words of the plaintiff, viz. ** Thou art a bankrupt.” I he defen- 
Ame, 163. dant pleads not guilty ; and found againſt him, and judgment for 
Poſt. 258. 579. the plaintiff. 

Yelv. 188. Inn Fixsr Exxon aſſigned was, That this action lay not, be- 
—— Eliz. 27% cauſe it is not averred that upon the day of the ſpeak ing tlie plain- 
ro. Car. 282. ; *C | . 
4.Bac. Ab. 454. tiff was a draper, but for five years before.— Sed non allocatur; for it 

513, 514, hall be intended that he yet uſeth that trade. 


Fexire fac. SECONDLY, For that the venire facias is awarded de Wardd On- 
Poſt. o). mum oanttorum, and not from any pariſh.—Sed non allocatur ; for ſo 
Cro. Car. 165. is the common courſe in many counties, and they uſe not to name 


1. Sd. 326. any parith; and there a ward is put for a pariſh. 
1.Com.Dig.324. * 


Capias may iſ» THIRDLY, That a capias is awarded in this action for the ſecond 
ſue f-om an in. proceſs ; whereas a capias lay not in this action until the ſtatute 
o court. of 19. Hen. 7. c. g. which extends only to thoſe in Veminſter, and 
Poſt. 261. , . . 5 

not to corporate vills.— Sed non allocutur; for it may well be by 


1 665. cuſtom in thoſe vills. Wherefore the judgment was affirmed. 


Ld. Ray. 1543. Comb. 60, Dougl. 62. 


Cams. | Belcher and his Wife againſt Hudſon. 
Hilary Term, b. Jac. 1. Roll 132. 


A promiſe to SSUMPSIT ; for that the defendant aſſumed to. the wife of the 
pay a womanan A plaintiff in her widowhood, that if ſhe would marry Thomas 
e Aaſen, he would pay to her annually, after the death of the ſaid 
a man, in con- Maſon, during her life forty ſhillings ; and alledges in fact that ſhe 
fideration that married Thomas Maſon, and after his death married the plaintiff; 
ſhe weuld marry and for non-payment of forty ſhillings annually after his death 


bim, cannot be ! 
defeated by bis brought the action. 


- 


releaſe of all ac- The defendant pleads a releaſe from Thomas Maſon of all actions 


3 — and demands which he had; or, &c. 
— ; for It was thereupon demurred, and, after argument at the bar, ad- 


it was not in judged to be no plea; for being a promiſe to perform a payment 
demand durizg after the death of Thomas Maſon, it was not in demand during his 
- _ life, nor by any poſſibility could ever be demanded by him. 

nte, 170. 
Poft, 2 Yelv. 156. 1. Roll. Ab. 343, 2. Roll. Ab. 4-7, Moor, 522, 1. Brownl, 15+ 
Hobart, 216. 1. Salk. 327, Palm. 9. Ser Le, Kaym, 524. 5 2 


min , ‚ . rr reer 


* 
„ Eo FIES" _— as ad. ama ad RÞ}" a A. , can oo. 
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Tracy againſt Veal. e453 3. 
Hlilary Term, 6. Jac. 1. Roll. MET. 


ACTION ON THE CASE FOR DECEIT. Whereas Ber- an _— 
nard Welles was the plaintiff's ſervant in the county of Derby, Cn ger 2 

and had fixty-five pounds of the plaintiff's money in his cuſtody ; matter apaindt 

that the defendant, to deceive the plaintiff of the ſaid ſixty-five a perſon for 
ounds, quandam litcram in the name of the plaintiff procured to obraining his 

be written, and directed it to the plaintiff's ſaid ſervant, and coun- na Soap L 

terfeited the name of the plaintiff thereto, and ſealed it quai with ferant by 

the ſaid plaintiff's ſeal, and cauſed it to be delivered to the faid means of a 

Bernard Welles, affirming it to he the plaintiff's letter, and that he counterſeit let- 

was ſent therewith to him by the plaintiff ; whereupon he cauſed — ane —_ 

the ſame to be read, and, upon reading thereof, underſtood quod Ns 

in eddem liters continebatuyr, that the plaintiff had appointed the be ſhewn. 

laid Bernard to pay and deliver to the defendant the ſaid ſixty- five _ | . 

pounds, to the uſe of one Thomas Bartlet, to whom it was ſuppoled 530%, 205 

by the ſaid letter that he was indebted; and affirmed that he was Cro. Elz. 794. 

ſervant to the ſaid Themas Bartlet, and that he was to receive the 838. 

faid ſixty-five pounds for his maſter ; by reaſon whereof the ſaid * 14. 

Bernard, giving credit to him, paid and delivered to him the |* © — 2 

money; ubi revera the letter was counterfeited, and he never ſent . Bult. 12 

the defendant, nor was indebted in any ſuch ſum, &c. $. Co. 84. 


moved in arreſt of judgment, 1. Bl. Rep. 427. 


53s. 2 : ; 8 Ter. Rep. 

FresT, That this ſuppoſition, quandam /iteram ſcribi fecit, where 4 Ln 
it ought to be /iteras (for it is not poſſible that one letter might 
comprehend it), was not good. 


SECONDLY, That this action lies for the ſervant, and not for 
the maſter. | 


Tninxprx, That it was not-ſhewn what was contained in the | 
letter ; for it is __ that the ſaid ſervant zntelligebat what was. | N 
therein written, and that might be his miſconſtruction. 


But ALL THE Cover, after ſeveral motions, held it to be well 
enough; for the deceit and abuſe is to the matter, and the loſs only 
to him; wherefore the action well lies for him. And although 1t 
is not preciſely ſet down what was in the letter, but that inte//izgebat 
ſuch matter was contained therein, which is uncertain, yet becauſe 
the deceit is alledged to be in the delivery of the counterteit letter, 
and affirming that he was ſervant. of Thomas Barilc!, and ſent by 
the plaintiff to receive ſuch a ſum, as due by him to the faid 
Thomas Bartlet (all which was falſe, and all which being deceit), 
upon the whole matter the action well lies, aud was adjudged 
for the plaintif.—And afterward 4 writ of error being thereof 
brought, and all theſe matters aſſigned for error, the judgment 
_ notwithſtanding was affirmed. | 


Richard 


# 
— — Lg.: 
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c] Richard Beedle againſt Morris, Innkeeper of Dunchurch. 
| Trinity Term, 7. Jac. 1. Rall 1535. 


A waſter may CTION ON THE CASE; and declares, upon the com- 
maintain an ac- mon cuſtom of the realm, That in common inns the inn- 
zun aba keepers ought to keep the goods of their gueſts ſafely, and all other 
. oods brought into their inns under their cuſtody, without ſub- 
the realm, for ſtraction: that one Milliam Beedle, ſervant to the plaintiff, was 
money lot lodged at the defendant's houſe in Dunchurch ; and that he having 
, white ws fer-. there a bag with ſixty pounds in money of the plaintiff's therein, 
3 * quidam malcfattores, to the plaintiff unknown, the ſaid bag of mo- 
, ney in the ſaid inn being, in default of the defendant and his ſer- 
Het'ey, 49. vyants, took and carried away, The defendant pleads not guilty ; 


— . and found againſt him. It was moved in arreſt of judgment, and 


Dyer, 158. i= after aſſigned for error, 

2 * FrxsT, That the action ought to have been brought by the 
x. Roll. Abr. z. ſervant, and not by the maſter; for the cuſtom of the realm is 
Cro. Car. 38. only for travellers, and here the maſter was not a traveller.—But 
336. IT WAS ADJUDGED, that the maſter might well have the action; 
and that ſo it had been reſolved before theſe times. 


What ball be SECONDLY, It was moved, That this cuſtom was not well al- 
| a ſufficient al- ledged; for there is not any ſuch cuſtom, that bona et catalla ali- 
legation againſt qyorum aliorum ſubditorum, &c. ſhould be ſafely kept, unleſs they 
— 2 were gueſts.— Sed non aliocatur ; for the cuſtom is ſufficiently al- 
the ain. ledged to maintain the action. SY 
Ante, 224. 8. C. Yelv. 162. Daliſ. 8. Latch. 127. 3. Mod. 2279. 1. Sid. 245. 6, Mod. 223. 
Hob. 18. 8. Ik. 404+ f 
udement *in THIRDLY, It was aſſigned for error, That the judgment was 
— is not well entered; for it ought to have been, quid —— and 
good in an c- not in miſericordid. according to the precedents, Hilary g. Hen. 7. 
—_— — Roll 310. and the Oli Book of Ext. 377. which is a capias; for this 
PAY action compriſeth in itſelf a contempt contra legem, &c.—Sed non 
. allecatur ; for it is not any ſuch contempt for which the king ſhall 
have any fine, as it is in actions which are contra pacem (a): 
wherefore it was adjudged for 1 And this judgment 
was affirmed in the exchequer chamber.— See this Caſe reported with 


theſe reaſons, COKE's New Book of Entries, fol. 347. 
(a) See g. and 6. Will. and Mary, c. 12.— Ante, $11, Poſt. 348. 


Taylor againſi Markham. 


Cas 5. 


In treſpaſs and ba an action of treſpaſs and battery, the defendant pleaded, 


borrery, © deſos ® That he, at the time of, &c. was ſeiſed of the rectory of D. 
— — in fee ; and that at the ſame time and place where the treſpaſs 
; and battery were ſuppoſed, c. corn was ſevered from the nine 
of © molliter parts : and for that the plaintiff would have carried away his com, 


tine defendant there ſtood in defence thereof, and kept the plaintiff 


— of from carrying it away; ſo as the harm which the plaintiff re- 
Arte, 264. & C, Fav. 157. 8. Co. 67. Latch. 128. 221, 4» Leon. 103. 1. Saund. 243. _ 
| | = 


2D ww — -- A - — 
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ceived was of his own wrong, &c. The plaintiff replies, that Tarroz 
the treſpaſs and battery were done ſans tiel cauſe alledge, &c. _ 
Whereupon the defendant demurred in law. —— 


Ir was ADJUDGED for the plaintiff; for it is not requiſite in this 
caſe for the plaintiff to anſwer the defendant's title, becauſe he 
does not by this ad ion claim any thing in the land or corn, but 
only damages for the battery, which is collateral to the title; and 
therefore the general re lication is good: but when the plaintiff Ld. Raym. 640; 
makes a title in his declaration to any thing, and the defendant 
pleads another thing againſt it, the plaintiff muſt reply ſpecially, 
and not fay ſans tiel cauſe, as it is in 14. Hen. 4. and « 4 rap, 
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Michaelmas Term, 
7. Jac. 1. In the King's Bench. 
Sir Thomas Fleming, Kut. Chief Juſtice. 
Sir Edward Fenner, Kut. 
Sir Chriſtopher Yelverton, Kut. uflices 
Sir David Williams, Kr. : 
Sir John Croke, Kut. 


Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Kut. Solicitor General. 


Underhill againft Kelſey. 
Trinity Term, 7. fac. 1. Roll 1274. 


A cuſtom of a FIECTMENT. Upon demurrer (the plaintiff claiming by 
manor, that eſ- leaſe from IV illiam Crpley) the caie appcated to be, That 
1 Thomas Copley, the father of / illiam, was copvholder in fee of the 
the heir claims Manor of Shelfwood, wherein a cuſtom was pleaded, that upon the 
to be admitted death of every copyholder, his heirs ſhould pay ſuch a fine as 
at the next  fhould be realonably aſſeſſed; and another cuſtom, that if a copy- 
_ or after holder died, and his heir cometh not the next court to be admitted, 
— 3 * of proclamation ſhall be made, and if after three proclamations the 
the death of his heir comes not in, the lord ſhall ſeize it as forfeited: and ſhews, 
anceſtor, does that 27. Fliz. Thomas Copliy died, and his death was preſented, aud 
not extend to that William was his heir, and thereupon proclamation made, &. 


an deirwho was and afterward, at two other courts, 29. Elz. proclamation was 


CASE I, 


— oy made, and for not coming in the lord ſeized, and let to the de- 
Co. Lit. 262. 3. fendant. The plaintiff ſhews, that Milliam Copley, at the time of 


$. Co. 99. a. the death of his anceſtor, and at the time of the proclamations 
Litt. 440. made, was beyond the ſeas, and ſo continued until 4. Fac. 1. at 


Godb. 266. which time he returned; and, having notice of the death of his 
1. Leon. too. 


1. Burr. 206. 
1. Ter. Rep. 6c %S WILLIAMS, YELVERTON, FEXNER, and FLEMING, held, 


3-Ter.Rep.165 that it was not any forfeiture againſt the heir; for he, being be- 
_ ond the ſeas, ſhall not be intended to have cognizance of that 
deſcent to him, nor of the proclamations ; and therefore is excu- 

ſable as well as if being over the ſca he ſhall be excuſed from out- 

lawry, from a deſcent which takes away his entry, and from a non- 

claim upon a fine by the common law: for, as WILLIAM sõ ſaid, 

he being beyond ſeas, it is not in his power to return when he 

will, and the law will not compel him to impoſſibilities; and the 

lord is not at any miſchief, but may ſeize in the interim, and take 

the mean profits, and ſhall not be reſponſible for them. FLEMING 

ſaid, the cuſtom were unreaſonable, if it ſhould bind perſons be- 

ond ſeas; therefore the law makes an exception thereof. Aud 


for theſe reaſons they held, that the plaintiff ſhould recover. 1 
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But CR OK E, puſſue Juſtice, held the contrary; for it is que a Uxnoennrs 
condition annexed to his eſtate, that he ſhould pay his fine after Den 
proclamation ; which not being paid, his abſence beyond fea ſhall 00 
not excuſe him, no more than if a feoffment had been upon con- 
dition that the heir ſhould pay 20l. within a year after the death 
of his father: although the father dies, his heir being beyond fea, 
if he pays it not within the year, the condition is broken, and his 
being beyond ſea ſhall not excuſe him. True it is, that impe- 
tentia and impsſſibilitas in ſome caſes may excuſe, but here there is 
not any ſuch ; for he might by letter of attorney pray to be ad- 
mitted. And although it be a miſchief to the heir, yet it is a 
greater inconvenience to the lord, that he by that means ſhould 
hot have his ſervices during all that time : alſo there doth not any 
cauſe of his abſence appear, as in ſervice of the king, or the like, 
which peradventure might make a difference. 
But, notwithſtanding, by the opinion of the four Juſtices, judg- Lit. 44%» 
ment was then forthwith given, becauſe the leaſe was determined 
the ſame day ; and execution awarded maintenant. Vide Plow. 372. 
4. Hen, \ C. 24. and 32. Hen. 8. c. 36. 
| See 9. Geo. Is c. 29. . 5. 


Dutton againſt Gervaſe Molineux. Ce 2, 
IN an audita querela, the queſtion was, Whether a purchaſer af- 8 


ter an extent ſued, and the land delivered, could have an audita ,, tent ſued, 
querela ? for none ſhall have it but the party grieved ; and the ex- and the land 


tent being before his time, he therefore ſhould not have it. — can 
And FLEMING, Chief Tuftice, was of that opinion; who faid, — 2 


that he was counſel in a cafe depending in chancery, and there it ante, 13. 85. 
was much debated and argued before the Ae (to whom the 179. 
point of law was referred), Whether a feoffee might have an au- Poſt. 338. 566. 
dita querela upon an extent made before his time? and the better 

opinion was, that he could not; but there was not any reſolution, ee 
It * ended by compromite. M herefore, the reſt of the Judges 1. 8d. = 18 
being doubtful, the andita yo was allowed de bene eſſe; and 1. Salk. 264. 


appointed that there ſhould be a demurrer thereupon. 2 2 
p 2. Bunt. 17. 


Sce 8. Geo. x. c. 25. Poſt. 338. Jones, 50. 
1. Bulſt, 140, See 1. Com, Dig. 462. 


Barwick againſt Foſter. | Cant 3. 
Hilary Term, 5. Jac. 1. Roll 


DEBT upon a ſeaſe for years; and declares upon a leaſe for !f rent be re- 


e 
| 5 Di. ichaetmas and Lady - dad or within the Term, vis, 
ten days after every Feaſt ; and becauſe eighty pounds, for the rent at Micheclmas 
of the two laſt years ending at Aſichacimas laſt pait, was behind and and Lady day, 
I unpaid, he brought the action. Upon nor debet pleaded, it was pi _ mo 
0 for the plaintiff; and moved in arreſt of judgment, that the Feat, CE 
w. aration was ill; for he demands rent as due at Michacimas laſt, Term expires at 
cre it was not due at all until the ten days determined: and as Micha«/maz, the 


this caſe was, the leaſe ended upon Michaelmas-4ay ; ſo there could « * 


the expiration of the ten Cays,Poſt. 23 f. 310. Vel. 167. 
Q 2 not 
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Banwicx not be ten days after Miehaclmas during the Term, and thereby the 
alge rent ſhould be loſt. 


FoOoTER. ; . d» 5 
And WiLIIANs was of that opinion; for there is not any rent 
due until the end of the tenth day, and there is not any tenth day 
at the end of the Term; therefore it is loſt. 
10. Co. 127. FreminG. If a leſſce for life make a leaſe for years, rendering 


7. Brownl. 105. rent at Afichaclmas and the frnunciation, or within ten days after 
— 8 erery of the ſaid Feafts; if he die after Michaelmas before the ten 
2. Saund. 166. davs be expired, it was reſolved thar the rent was loſt; for it was 
not due until the tenth dav, and before that time he died. Alfa 

if a man reſerve rent in ſuch manner, and die after /7ichaelmas, 
and before the tenth day, this rent ſhall go to the heir, and not to 
the executor : and if a leſſor, after Michaelmas, and before the tenth 
tay, grant the reverfion, the grantee ſhall have the rent, and not 
the grantor ; whereby appears, it is not due until, the tenth 
day: fo to demand it at Micſtuclmas, it is not at the day when by 
the law it is payable ; therefofe the declaration is not good. 

Croxe, Juſlice, to the contrary , for the rent is reſerved, pay- 
able annually during the Term at 17ichaclmas and the Annunciation, 
or within ten days; ſo it is at the election of the leſſee to 
pay it at Miclarlinus or at the tenth day after. And although al- 
ways during the Term the lefſee thall not be enforced to pay it until 
the tenth day, and it is not demandable until that time (for the 
leſſee hath election to pay it upon cither of the days), nevertheleſs 
the leſſee may tender it at the Feaſt, and the leſſor is bound to ac- 
cept thereof; which proves that it is then due. Yet at the laſt 
Feaſt of the Term (becauſe there are no more ten days after), for 
the neceſſity in law, it is due and payable at the Feaſt, otherwite 
it never ſhould he due; therefore the demand thercof as duc at 
Alichae!mas is well enough. 

YELVERTOXN delivered not any opinion; FENNER agreed with 
the other two : ct adjournatur (a), ; 

(a) This caſe was maved again in Ii. Michaelmas, Poſt. 223. It appears. how- 
lzry Term, and again adjourned, though ever, to have een ultimately decided in 


FLeMING, VELVERTON, and Con, favour of the plaictitf, Poſt, 310. 
were of opinion that the rent was duc at 


- 


| Cat 4+ Bradley againſt Toder. 
On a promiſe SUMPSIT; in conſideration he would marry ſuch a one, 
to pay ſo much A his couſin, that he would give him a hundred-pounds ; and 


— — alledges in fact, that he married her ſuch a day and place; and al- 


woman, notice though he requeſted the defendant ſuch a day and place to pay, yet 
of the marriage he had not paid. | 


33 not neceſſary. : | 3 
Ante, 102. 183. Upon non aſſumpſit pleaded, and found for the plaintiff, it was 


Puſt. 405 moved in arreſt of judgment, That the declaration was not good; 
Yelv. 168. becauſe it is not alledged that he gave notice of his marriage. 

Cie. r.. And upon the firſt motion THE wHoLE Cour was of 
LRoll. Ab.468. that opinion; for a preciſe notice of the marriage ought t0 
2. Bulſt. 254. given: and although it is alledged that he married the 
3. Bulſt. 326. feme, and afterwards at ſuch a day requeſted the money (which 


. — implies the notice alledged), vet it is not good in a declara- 
ure, - 
1. Sid. 36. Fo Com. Dig. $4+ Cowp. 125. : ; 

tion, 


* 
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tion, which ought to be certain, and is not to be maintained Branrrr 
by intendment.— But afterwards bcing moved again, upon a prece- $600 
dent ſhewn of Morley v. Hedges, in the exchequer-chamber, where 
in this court in the like action verbatim, and no notice alledged, 

judgment was affirmed, THz Cour reſolved that it was good 

enough; for it is a neceffary intendment, that when after marriage 

he requeſted the payment of the money, that notice was given of 

the marriage. W herefore it was adjudged for the plaintiff. 


Patrickſon againſt Barton. Ce 5, 


J RESPASS. The defendant juſtifies, for that F. S. was ſeiſed Default of ch 

in fee, and let to B. for years; and he, as ſervant to B. juſtifies is matter of 
the damage 2 was thereupon demurred, Becauſe he gives —_ —_ and 
not any colour: and, after argument, adjudged, that for this cauſe |. 
the plea was not good, it being ſhewn for cauſe of demurter; other- ante, 122. 
wiſe not, for it is but torm: and a difference was taken, where the 10.Co 89.h. 95. 
defendant juſtifies as ſervant to another whoſe freehold it is, with- Ld. Raym. 551. 
out ſhewing any title ; and where he ſhews a title, as in this caſe is Dougl. 54. 


done. Vide 2, Edw. 4. and 10. Hen. 8. 


Haywarth againff David, | | Cain 6. 


AN EXECUTOR hrings debt upon an obligation. The defen- An executor 
dant pleads non e/? faftnm; and found for him. The queſtion _ wo PoE 

now was, Whether the plaintiff ſhould pay coſts upon the new ſtatute nun d dcbt cn 

of 4. Fac. 1. c. 3. which enacts, that in every action where the a bond. 

e verdict pafſeth for the defendant, the plaintiff ſhould pay coſts ?”* Poſt. 355. 361. 

hut ir wAs RESOLVED, that this caſe was not within the intent of ys. 168. 

the ſtatute, he ſuing in another's right, and of matter which lay not Cro. Elia. 69. 

in his cognizance; therefore the law never intended to give coſts 593- 

againſt him: and ſo it is upon the ſtatute of 8. EV. c. 2. where Cre. Sar. 29. 

coſts are given in caſe the plaintiff is nonſuited, as it was ruled in 1 Vent. * 

one Fird's Caſe; and fo it was ruled here. And although MN N Hot. 69. 

ſaid coſts had been allowed in the like caſes, they appointed that Sta. 682. 

henceforward it ſhould no more be ſo. | - -_ Raye 

— 6. Mod. 93. 2. Bac, Ab, 446. and the caſes there cited. Sayer's Coſts, 94. 1 Burr. 1585. 


Sir Jerome Horſey again. Hagberton. . Ce 7. 


TRESPAãðS. Upon demurrer, the queſtion was, Whether a A commoner + * 


commoner may caſt down and fill up coney-burrows which cannot deltroy 
were made in the common waſte where he was to have common f _— 
And this being pleaded in juſtification, and demurrer thereupon, — 
It was refolved and indeed, without argument, that the com- Ante, 195. 
moner had not any other intereſt than to take the common by the 2. Buiſt. 116. 
feeding there of his cattle, and may not deſtroy the conies nor 2. Mud. 66. 
coney-burrows. Wherefore, without argument, it was adjudged . Burt. 264 
that the plea was not good. 
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Casr. 8. Hell ggainft Fox and Gamble. 


An aQon for (CONSPIRACY ; for that they falſely procured him to be in. 
2 dicted of ſuch a felony, et in priſoand detineri quouſyue before 
falſely kay ſuch Juſtices /eg/tims mode fuit acquietatus. The defendants pleaded 


of ſeiom and not guilty ; and it was found againſt them. 


one: ere It was moved in arreſt of judgment, Becauſe it is not alledged 
lawfully acquit- 95d flut inde acquietatus ; for here it doth not appear of what thing 
ted, is good. he was acquitted: and for this purpoſe the caſe of Prickett v. Stiles 


CO ſaying was cited, where it was adj udged, that the declaration was ill. 
was 


inde acquiczatzs, ThE COURT here was of the ſame opinion upon the firſt mo- 
Ante, 131. tion: but afterwards, upon another motion, and view of the writs 
o_ Ear. 286. in The Regiſter and in Natura Brevium, where in ſome of the writs 
. this word inde is omitted, they held it to be well enough; for it 
2. Ter. Rep. 2 32. cannot be intended, when it is alledged that he procured him to be 
„ falſely indicted, and to be detained in priſon guou/que he was ac- 
„ quitted,” that he ſhould be acquitted of any other matter but of 
that whereof he was indicted; and thereby ſuch a neceſſary in- 
tendment may well be maintained: wherefore they would ad- 

viſe (a). | | 
(a) Judgment was given for the plaintiff by the whole Court after great debate, See 

S. C. Yelv. 161. 


C4 9g. | | Poyntz's Caſe. 


In what manner, ERROR to reverſe a fine brought by Robert Poyntz, ſon and heir 


— 9 „of Sir John Poyntz, levied by him and his father, he being 


an infant may within agc. 

— i The writ was brought in Trinity Term, returnable 2vind. 
2. Inſt 283.673. Trinit. 

-— my T. The error aſſigned was, That he was within the age of twenty- 
280. b. one years at the time of the fine levied, and yet is. 

8 But becauſe he had not proofs ready to inſpect his age, he was 


x. And. 23. continued without inſpection until Dab. Mich. ; and at the fame 
vendl. So. day propter peftem in London. et locis vicinis, the Term was to be ad- 
7. Com. Pis. journed until menſe Mich. : but in regard he was to accomplith his 
_ age of twentv-one vears upon the 18th of Ogiaber the ſame month, 
168. which was before the time of the adjournment, he came at the firſt 
$:Bxc. Ab. 222. day, when JusTICE CROKE came to adjourn, having the king's writ 
3-BL.Com. 332. of adjournment of the Term, and prayed in caſe of neceſſity, be- 
Shep. Joch. 7. fore the writ of adjournment ſhould be read, that he would inſpe&t 
him, and (having his proofs ready to teſtify his nonage) to examine 
them, and adjudge his age; whereupon he (at his prayer) in- 
ſpeed him, and examined the witneſſes (which he cauſed to be 
entered), and found him within age. | 


But in cer he only was there, and doubted alſo whether 
ne upon that day, having the writ of adjourn- 
| ment, 


it might be do 
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ment, he cauſed a rule to be entered of this matter, with a A fingle Judge 

Curia adviſare wut; and then the writ of adjournment was read. 2 caſe of 

And afterwards in full Term, all this matter being thewn, and the — = — oP 
neceſſity of the caſe, it was prayed that the inſpection of his age an infant, afcer 
might be adjudged to be entered upon the firſt day, when the Term a writ ol. 4. 


was adjourned ; or upon the laſt Term, when the writ was return- Jourament de- 
N tivered, and be- 


ed. fore it is read, 
Tux Cova hereupon much doubted what ſhould be done; for AM 59- 

it was a great miſchief to the party, if it ſhould not be allowed; Loe 
and it was doubted whether any thing could be done the day, 
of the adjournment. Whereupon they appointed that all this 
matter of proceeding ſhould be entered in the roll ſecundum werita- 
tm fadti; and then they would confer with all the Juſtices in 
England about it. But afterward the conuſee made a compoſition, 
— gave four hundred pounds for compoſition, and had releaſe 
of errors. Vide 4. Edu. 20. | 


oor, 189. 
ro. Car, 12+ 


Nor, Afterwards FLEMING ſaid, that upon conference with the 
Juſtices it was reſolved, that this inſpection was good, notwith- 
ſtanding the adjournment. | 


Some againſt Barwiſh, ce 10. 


ACTION upon the caſe for a nuſance erected.— It was reſolved Tenants in 
PER TOTAN CURIAM, where a nuſance is made to the land common muſt 
of two tenants in common, that they ſhall join in the action; for zn fer 4 bu. 
it is perſonal, and concerns the profits of the land; and as they ance to their 
ſhall join in treſpaſs, ſo they ſhall join in this action: but in lands. So muſt 
forging of falſe deeds they ſhall ſever ; for that concerns the inheri- che deviſee for a 
tance of the land (a). IT WAS ALSO HELD, that for a nuſance erect- aug fe 3 
ed in the time of the deviſor, and continued afterwards (as this _ —— * 
caſe was), tlie deviſce ſhall join in the action; for the continyance vicor. 

thereof is as the new erecting of ſuch a nuſance. Poſt, 323. 

Co. Lit. 198. a. 5. Hen. 4. 1 b. 5. Co. 101. 2. 1. Sid. 49. Cro. Eliz. 402. Yelv. 144: 161. 
Suk, 4. 1. Com, Dig. 11. 215. 3. Bac. Abr. 217, Ld. Ray, 370. 713. 4. Burr. 2141. 


(a) Keilw. 114. a. 


Gyer againſt Ormſted. Ce rt, 


ACT ION FOR WORDS; for that he ſpake of the plaintiff “ He is a thief, 
hec verba : He is a thief, and hath ſtolen my pear- trees.“ — Be _ 2 
Upon not guilty pleaded, and found for the plaintiff, it was moved . — 
in arreſt of judgment, that the action lay not; for it is not al- being in the co. 
ledged, that there was any ſpeech of the plaintiff, nor innuendo the pulative, are 
plaintiff. —$e4 non allocatur ; for de querente is good enough, and *Xonable. 
implies it: alſo, that the words are a&ionable, being in the copu- mr _ 1 
lative; but if it had been, fer he hath ſtolen,” it ſhould be, dag 7 
otherwiſe. Wherefore it was adjudged for the plaintiff. 5 MY 


ro. Car, 92. Hob. 33. 1. Sid. 52. 1. Com. Dig. 177. 4. Bac. Abr. 511. LA. Ry 860. 
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> ih 4 | Elve againſt Sabe. 


In debt, on a D 

ponent that „ ſuch lands be proved to be parcel of the manor of D. it 
pon dec then the plaintiff may enjoy them without interruption of the 
parcel of the ©* defendant ; that then, &c.” 

manor, that The defendant pleads, that they were not proved to be parcel 


— _—_ of the manor. 


not proved tobe The plaintiff thervupon demurred ; for he ought to have plead- 
parent, s bad. ed, that they were not parcel of the manor, ſo as proof thereof 


might have been made in that action. 


594. And of that opinion was THE WHOLE Couxr: wherefore it 
7. Tut. 665. was adjudged for the plaintiff” Yide 10. Edw. 4. pl. 11. 
4. Bac. Abr. 88. 11. Rich. 2. tit. 66 Bar.” 6 Ca, 21. Gregorie's Caſe. 


EBT UPON AN OBLIGATION. The condition was, © If. 


Hilary Term, 2 
8. Jac. 1. In the King's Bench. 
Sir Thomas Fleming, Kut. Chief Juſtice. 


Sir Edward Fenner, Kut. | 
Sir Chriſtopher Yelverton, Kut. . 
Sir David Williams, Kt. Jain 
Sir John Croke, Kut. 

Sir Henry Hobart, Kut. Attorney General. 
Sir Francis Bacon, Kut. Solicitor General. 


6 Barwick againſt Foſter. | Gs: 
Vide Ante, Page 227. . 
+ nr caſe was now moved again the firft day of this Term. Rent reſerved 


. : yearly, payable 
FLEMING Chief Fuftice, YELVERTON, and CROKE A ARE 


PuiſntFuſtice, held that the rent was due. 1 
But FLEMING doubted of the manner of the action; for he ir, if the 


5 at , ö Term expire 
ouzht to declare, that it was not paid the tenth day. ere 


YELVERTON and Croke held, it was ſupplied by the words at the Michael- 
adbuc d retro exiſtit. Alſo, that in this caſe the rent is due at every 7-5 before the 
Mictaelmas, and the leſſee might tender it to the perſon of the 83 
leſſor, who is bound to accept thereof; but he hath election whe- 3 n 
ther he will pay it until the tenth oa be determined: and if the © rs exiſtic” 
leffor releaſe to him all actions and rents due after Micbaelmas, ſupply the aver- 
before the tenth day, this rent is releaſed, and the leſſee hath only Vent that it was 


. * id the 
election for his eaſe and benefit. cond going 


But WILLI Aus continued his former opinion, and FEXXER Ante, 227. 
inelined thereunto ; wherefore they would further adviſe. Poſt, 310. 


NoTe, A precedent was ſhewn in Trinity Term, 34. liz. Roll yr i 
646. Clerke v. Bovenden, debt for rent ; and declares upon a leafe ,* — 2 
made, rendering rent at Michaelmas and the Aununciatian, or within 2. Brownl. 220, 
twelve days after every of the ſaid Feaſts; and demands the rent 
due at Michae/mas lait paſt, and mentions not the twelfth day after; 
and the plaintiff had judginent. And it was then ſaid, that the 
reſervation being durante Termius at Miche cimas, or within ten davs, 
this 8 is determined at the laſt Feaſt, becauſe the Jerm is ex- 
pired. 


Proctor againſt Johnſon. 
Hilary Term, 6, Jac. 1. Rall 500. 


ERROR of a judgment in the common pleas; where the caſe In what man- 
was thus: Two joint-tenants for years of a mill, the one ner diflin@ co- 
grants all his eſtate, and dies; the other (reciting the leaſe and ants relat- 
death of his companion, and that he had all by ſurvivorſhip, as he e 
conceived) grants mo/endinum prædictum to the plaintiff, and all his expouneee, 
eſtate therein ; and covenants that he ſhall quietly enjoy it without Ante, 43. 
any act by him, &c. and he was obliged for the performance of the yay. 278. 
covenants, articles and agreements in the ſaid indenture. 2. Lev. 46. 
Debt was brought upon this obligation, and the breach aſſigned e 97. 
Was, that the other had granted the moiety ; fo that he could not "a — ; — 
4. Med. 69. Shep. Touch. 163. Term Rep. C. B. 38. 
enjoy 


Casrx 2. 


| 
| 
| 
| 
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\ — judged for the then plaintiff. 
Error brought, and aſũgned in matter of law: for although the 
word grant” 1mplies a general warranty, yet the laſt clauſe of 


the covenant, being that he ſhall quietly enjoy it without any 
act bv him, &c.“ expounds the firſt. 


But ALL THE Cour upon the firſt motion conceived, that the 
breach was well aſſigned; for he, reciting that he had the whole 
eſtate. and granting mo/rnainum prediftum, it muſt be underſtood 
and intended to be the entire mill, which is the grant and agree- 
ment to which the obligation refers; and the laſt clauſe cannot 
qualify it. But it was adjourned (a). | 

(a; It appears by the report of rl»s caſe the judgment of the common pleas was un. 


in 7<lverton, w ho was counſel for the plain- animouſly affirmed. Yelv. 175. 
tiff in error, that in Euſter Term, 8. Jac. 1. 


*. S .tarkey againſt Berton. 
Trinity Term, 7. Fac. 1. Roll 
Chvrchwardens PRO IBITION. The caſe was, Two churchwardens ſue in the 
ſ 


are 2 corpora- iritual court for a levy towards the reparation of their 
— fone ne; ec and had a ſentence to recover, and coſts aſſeſſed. The 
nim, and if one One releaſeth, the other ſues for the coſts, and there this releaſe 
of them releaſs Was pleaded and diſallowed; whereupon he prays a prohibition: and 
» debt due :0 all this matter being diſcloſed in the prohibition, the defendant 
te pariſh, it thereupon demurred in law. 

Will not bar the . 4 . 

ſoit of his com. It was now moved, that this releaſe by the one, being in the 
panion. perſonalty, ſhould diſcharge the entire. 


S. C. Vel. 172. But it was reſolved by ALL THE CourT to the contrary ; for 
&ro. Eliz. 145- churchwardens have nothing but to the uſe of their pariſh, and 
: 8 4 thcrefore the corporation conſiſts in the churchwardens; and the 
pl. 12. one ſolely cannot releaſe, nor give away the goods of the church; 
1. Roll. Rep. and the coſts are in the ſame nature, which the one without the 
+4 other cannot diſcharge. Vide 11. Hen. 4. pl. 2. 37. Hen. G. pl. 30. 
— 2 8. Edw. 4. pl. 6. and of that opinion was ALL THE Cour here. 
4. Cm. Dig. - Wherefore it was adjudged for the defendant. 

3:32. 5. Mod. 63. 12. Mod. $91. Salk. 115. Ld. Raym. 73. 


Cat 4. Dalby agazaſt Cooke. | 
Mi. haelmas Term, 7. Jac. 1. Roll 
To an a/ſ-mpſit A SSUMPSIT ; ſuppoſing that ſuch a day 4. Jac. 1. upon an 


et ge account b-twixt them; the defendant was found in arrears in 


eomputaſſ-nt the 
—_ may ſuch a ſum, and afſumed to pay, &c. 


ple:d honda he defendant pleads, that ſuch a day 4. Fac. 1. they accounted, 
1 and then he was found in arrears ſuch a ſum as the plaintiff ſup- 
time of fercing poſed; and that the ſame day he made an obligation for the pay- 
the account. ment thereof: and traverſeth, that at any other day, after the obli- 
Ante, 33. by. pation made, they accounted together, praut. c. 

1 It was thereupon demurred, for that the account (which is 
N = cauſe of the aſſumpſit) is not traverſable, nor the time; for it is 
ot. 299. but an inducement and conveyance to the action. 

van Car. 415- Fur Court held, that the account, which was the ground of 
: > guy the promiſe, was well traverſable. Wherefore it was adjudged 
Cro. i bz. 201 for the defendant. | | 
$ Mod. 2i,. Cop; 47+ 341 ; 


o&% 4 2 : þ- 4 * * * 5 a 
— nr Codes oo * 2 - \ * * 
- — — Sol wee —̃ RB 4 — —— :- — - of \ 
" 


Memorandum, 


Proc ron enjoy the whole mill: and hereupon it was demurred, and 2d. 


Hilary Term, 7. Jac. 1. In B. R. 5 


Memorandum. Ons 5. 


T* Term Edward Bromley, one of the benchers of the Inner Nrenley created 
Temple, was elected, and made a Serjeant, by writ directed to 2 Baron of the 
him the vacation before; and the next day after was made one of 2 

the Barons of the exchequer. 


Weſton againſt Dyke. | Cas 6. 
Frinity Term, 7. Jac, 1. X 141. 


ASSUMPSIT. Whereas the plaintiff, on the zoth of April, In an aQtion en 
6. Jac. 1. bought of the defendant a parcel of gum, contain- - — 8 
ing twenty-cight hundred weight, at the rate of 31. 8s. the hundred cdl ef goods 
weight, which was good and merchandiaeable; and had ſatisfied ben os the ſca, 
the defendant for it in linen called white holland, at the rate of they being as 

18. 4d. the ell: and whereas the ſai.e day there was a communi- — ang 
cation betwixt the plaintiff and 70 Yay the concerning another _— -Y 

parcel of gum of the defendants, which he affirmed to be upon the (gre delivered, 


ſea, and was to come to London in May following, and which he the declaration 


affirmed was as good as the other which the plaintiff had bought ; -uſt ſtate that 


4 = 77 the goods for 
and the plaintiff thereupon promiſed to the defendant, that it the „en the ac 


{aid parcel of gum did not exceed twenty hundred weight, he ton i; brought 
would, within four months after the delivery of the ſaid parcel of were the ſame 
gum to Nathane! (brother of the plaintiff), deliver to the defen- goods as were 
cant ſo much holland, according to the ſaid rate of 18. 4d. the ell, n the fea, 
25 the ſaid gum ſhould amount to, after the rate of 3l. 8s. the hun- Savil, 38, 92. 
dred weight ; that the defendant in con/ideratione inde aſſumed to the Nridg. 25. 
taid Nathaniel (the plaintiff's brother) the ſaid parcel of gum when 

it thould come to the port of Landon, ſo as it exceeded not twenty 

hundred weight, and thould be as good as the firſt was; and al- 

17 in fact, that the detendant, not regarding his promiſe, the 

ziſt May, 6. Jac. 1. delivered to the faid Nathaniel, to the uſe of 

the plaintiff, eight bags of gum, containing eighteen hundred 

weight, of ill and not merchandizeable gum, nor ſo good as the 

former, although the plaintiff had delivered to him ſo much of the 


quantity of cloth, according to the rate aforcſaid, in fatisfaftion 
thereof, &c. 


Ide defendant pleaded non aſſumpſit; and found againſt him, and 
Judgment for the plaintiff. 


Error thereof was now brought in the exchequer-chamber, and 
aſſigned that this declaration was not good, Becauſe it is not aver= 
red that the parcel of gum which he delivered was the ſame gum 
Which was upon the ſea, nor that this quantity came to the port 
of London, nor that it did not exceed twenty hundred weight; for 
if it were another parcel of gum, it were not within this promiſe : 
and although it were ill, and not merchandizeable, that is not ma- 
terial, it not being within the promiſe, and it was his folly to ac- 
cept thereof; and it ſhall not be aided by any intendment.. 


ALL THE JUDGES AND BARONS were of that opinion: where- 
fore it was reverſed. | 


Molineux 
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236 Hilary Term, 7. Jac. 1. In B. R. 


C7. . Molineux againff Molineux. 
If the Court RROR of a judgment given in the common pleas, in an action 
_ — 208 of debt brought upon an obligation, againſt Molineuæx, as lieir 


Term, it is a to his father. 


diſcontinuance The defendant pleaded riens per diſcent but fifteen acres in D. in 


which the 
18. Elz. c. 16. the county of C. 


does not mend, The plaintiff replies, that the defendant had more lands by 
except thejndg- deſcent, viz. fifteen acres in 5. 


ment was given f | 
vpon the ver. They were at iſſue thereupon ; and found for the defendant, that 


ciet. he had nothing by deſcent in S.; ſo the plaintiff had judgment to 
— 211! have execution of the fiftec n acres in D. . 
= Fe Upon this judgment the defendant brought his writ of error; 


Stra. 135. 139. and afſigned for error a diſcontinuance in the record of the plex 

2. Hawk, P. C. from Eaſter Term to Michaclmas Term following. The queſtion 

624+ was, Whether this were holpen by the ſtatute of 18. Ez. c. 16. 
being after verdict? | 


And IT Was ADJUDGED to be error, and out of the ſtatute, 
becaufe the judgment was not grounded upon the verdict, but 
upon the defendant's confeſſion of aſſets only; and the verdict was 
only to make the defendant's confeſſion the ſtronger: and the 
ſtatute of 18. Eliz. c. 16. is to be intended, when the trial by ver- 
dict is the occaſion and cauſe of the judgment: and the judgment 
was reverſed. a | | | 


Carr 8. Lee againſt Atkinſon and Brooks. 


If a perſon hire ACTION of battery brought in London, for aſſaulting the 


8 but for a plaintiff in ſuch a pariſh and ward, and for beating, wound- 
certain tim: to 


80 to a particu- 
4 ir place, the pounds. ä . 
—.— — The defendants, as to the force and arms, pleaded not guilty; 
ine n vio. and as to the reſidue, Attinſan pleaded, that at the time wherein, 
lently within &c. at Graveſend, in the county of Kent, he was poſſeſſed of a 
the time, al- gelding, and that the plaintiff then came to him to hire the gelding 
tough the hiter for four ſhillings for two days, to ride from Graveſend to Nettlebed, 
go to ad in the ſame county, and from thence back to Graveſend in that 
ferent place. - 2 3 , ED 
time; and that the defendant Ain, tor the conſideration afore- 
2. b Cem. 467. faid, at the fame time lent the gelding to the plaintiff, who took 
2. El. Com. 454. aid, at tne ame time ent the gelding to e p aint. „no too 
7. Hawk. P. C. and rode upon him for the ſpace of a mile towards Nettlcbed afore- 
274. ſaid, and, intending to deceive the defendant of the ſaid gelding, 
| went out of his way to B. and rode towards London; by reaſon 
whereof Atkinſon in his own right, and the other defendant as bis 
ſervant, came to the plaintiff, and required him to deliver the gel- 
ing; which he refuſing to do, Atkin/en in his own right, and 
: Hroects as his ſervant, and by his command, to re- poſſeſs himſelf 
of the gelding, laid hands upon the plaintiff, and took him from 


horſchack, and would have taken the geiding from him; which | 


occaſioned the plaintiff by force and arms to aſſault the defendant, 
and bv ſtrong hands to keep the gelding ; whercupon the defendant 
did maintain his poſſeſſion of him againſt the plaintiff, as it lawful 
was ior him to de; and if any damage happened thereby to lum, it 

| wat 


} 


ing, and evil-intreating him, to his damage of one thouſand 


Hilary Term, 7. Jac. 1. In B. R. 


was de ſon tort demeſue and TR A VERSE TN, that he was not guilty 
in London or any where elſe out of Kent, Sc. 


The plaintiff demurred : and IT was ADJUDGED for the plain- 
tiff; tor the battery is confeffed, and that it aroſe from the miſbe- 
haviour of the daa for their plea in bar faith, that the 
plaintiff had hired the gelding for two days, and tliat they in that 
time diſturbed the plaintiff of his poſſeſſion of the ſaid horſe, and 
thruſt him off his back, which was not lawful for them to do; for 
whatever the intent of the plaintiff was, either of cozening the de- 
fendant Atkinſon of his gelding, or of riding him to any other place 
than was agreed upon, the defendants cannot juſtify the ſeizing 
and taking away the gelding from the plaintiff within the time for 
which he hired him; for during that he had a ſpecial property 
in him againſt all men: and in caſe the plaintiff had miſuſed the 
ſaid horſe, the defendant Attinſn might have brought his a ion 
of the caſe againſt him. | 
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Le 
ga ixſt 
ATx1xSoxN 
and 
BOOKS. 


cutor for a duty 


Eaſter Term. 
8. ac. 1. In the King's Bench. 


Sir Thomas Fleming, Knt. Chief Juſtice. 


Sir Edward Fenner, Kut. | 

Sir Chriſtopher Yelverton, Nut. ; 
Sir David Williams, Knt. — 
Sir John Croke, Kut. 


Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Xnt. Solicitor General. 


ci. The Lord Rich again/t Richard Frank, Adminiſtrator. of 
Thomas Frank. | 


Hilary Term, 7. Jac. 1. Roll 
An aQtion 92 for fifty-one pounds one ſhilling and threepence rent, 


againſt an exe- quas ei debet et inj uſtè detinet, upon a leaſe made to the in- 
. dt teſtate of the manor of Harfie!d Broad. ote, and ſuppoſing 
. the rent to be due after the death of the inteſtate. The defendant 
death of the pleaded non debet ; and it was found againſt him. It was now 
teſtator, may moved in arreſt of judgment, that this action ought to have been 
de in the debet brought in the detinet, and not in the debet et detinet, becauſe he is 
. charged as executor, and not for his own debt (a). But it was ad- 


Poſt. 411. 546. 

ee o judged that the action was well brought. 
1. Roll. Ab. 603. 
5+ Co. 31. = Car. 225. Cro,Eliz. 712. 1. Sid. 266. 1. Mod. 185, Dyer, $1.in marg. 1. Bullt. 23. 
Allen, 34. + Ray. 1546. | | 
(a) See Poſt. 545. in notis, 


Oast 2. | | 
1 Broxholme againft Sir John Thorold. 
mon be pleaded R EPLEVIN. The defendant avows for damage ne as in his 


3 freehold in Cringam. The plaintiff ſhews, that he is ſeiſed 


a eee of a meſſuage and fourteen acres of land, and that he and all thoſe 


 villtheland lies. Whoſe eſtate it was, & c. have had common in the place WHERE, &c. 


S. C. velv. 157. all times of the year, tanquam cid. meſſnag io et terr. / fant, Iſſue 

Co. Lit. 113 b. being taken thereupon, and found for the plaintiff, it was now 

2. Saund. 346. moved in arreſt of judgment, that this bar to the avowry was not 
good, becauſe he doth not ſhew in what vill the meſſuage and land 
is whereto he claims the common. — THE wHoLE Cobar was of 
that opinion; and although it be after verdict, yet it is a jeofail: and 
it was ordered that the party ſhould replead. 


SEC 11. Geo. 2. c. 19. f. 22. 


Watſon 


e 
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Faſter Term, 8. Jac, 1. In B. R. and C. S. 230 


Watſon againſt Thorpe and his Wife. C 


1* BATTERY. The huſband juſtifics ; for that the plaintiff aſ- In battery a- 
faulted his wife, in aid of whom, "ans The wite by herſelf pleads 2 ra- 
and juſtifies ** de ſon aſſault demeſne. The plaintiff faith, * de wjurid © — rag 
* ſud proprid, abſque tali cauſa ;” and both iſſues found for the pied a ſeparate 
plaintiff, and damages entirely given: and now alledged in arreſt plca, 

of judgment, that the trial was ill, for the wife by herſelf cannot ante, 6. 
plead ; and the damages being entirely aſſeſſed, all was ill.—Tux Pot. 288. 
Court was of that opinion; and awarded that they ſhould re- Cro. Car. 47. 


picad. | Va. 210. 


B. R. H. 101. Andr. 227. Ld. Ray. 62. 


Cuningham agalgſt Hugh Hare. Cat 4+ 
In the Exchequer-Chamber. 


ERROR of a judgment in the king's bench; where in debt upon A venire facias 
an obligation the condition was, If ſuch a one appeared in may be awarded 
the king's bench the next "Term following and put in good bail, “ caflle. 

at the ſuit of the ſaid Hugh Hare, that then, &c. He pleads, that 2. Roll. Ab. 618. 
the Term was adjourned to the caſtle of Hartford, and that he there C. Lit. 125. b. 
put in good bail. The iſſue was, that he did not put in good bail; o_ 5 
and found for the plaintiff, and judgment for him: and nowerror ” 5 
aſſigned, Becauſe the venire facias was de vicineto de Fart ford, where 

it ought to have been de caſtrs de Hartford. — And this was held to be 

a manifeſt error by all the Judges and Barons; tor ca/trum Hart- 

ford. is a diſtin& name of a place, as manerium de B. and it is not 

like to what was objected, that where a thing is alledged to be 

done at the capital meſſuage of D. there the venue ſhall be of D. 

for that is intended to be all one with the vill; but carum Hart- 

feu d. is intended a diſtin place by itſelf: and fo it was ſaid were 

all the precedents, where things are alledged to be done apud caſtrum 

Eber. apud caſtrum Norwic. there the VENCES are de caftro. 


See 4. & 5. Ann. c. 16, 


AxoruEx ERrRroR afhgned was, Becauſe it appears upon the A verdict en- 
record that the verdi& was given by thirteen jurors, and was fo tered to have 
entered on the record : but becauſe it was only the entry of the — * 
clerk of the aſſiſe, and by the writ of dilringas (which is the war- — 
rant of the record, and wherein all the jurors are ſworn). it appears ed by the diſ- 
that twelve only were ſworn ; the other being but a miſpriſion, it »ingss, 
was awarded to be amended. Cowp. 405. 


And it was here held, that an amendment may be as well here as A court oferras 


in the king's bench, before the record be removed (a). may amend a 
record before its 


removal, Cuwp. 425. 841. Doug). 115. 135. 350» 
() See 5. Geo. 1. C. 13. 
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20 Eaſter Term, 8. Jac. 1. In B. R. 
Cas: 5. | Ralph Lord Ewrc againſt Strickland, 
Zafer Term, 7. Fac. 1. Roll Ebor. 


A bargain and JWENANT. Whereas queen Elizabeth was ſeiſed in fee of 
— 5 wh 6 Ah capital-houſe and 25 of the manor of Targſthorpe, and of 
addition of the lands thereto appertaining ; and by her letters patents, dated 
#night is good, the fifth of December, in the. twenty- ninth year of her reign, under 
— in fact the great ſeal, demiſed them to the defendant S ictland for twenty - 
niche, 0 ene years; and the foreſaid Strickland, his executors and afſigus, 
Patt. 39g. were thereby tied to repair from time to time the ſaid houſes and 
—— fences, and to leave them ſufficiently repaired at the end of the 
1 But. faid term: and that the ſaid queen, in the 44th year of her reign, 
Lit, Rep. 191. by her letters patents under the great ſeal granted the reverſion to 
197. Burrel and Allen and their heirs, who by indenture {enrolled in 
W. Jones, 215- chancery within fix months, and ſhewn in court) by their ſaid 
Tro. Car. 176. names on the one part, and the foreſaid RALPn Lord Ewre, by the 


2 129. name of Ralph Ewre, knight, Lord Ecore, of tlie other part, bar- 


12. Mod, 185. gained and fold the reverſion to the ſaid RALYH Lord Ecure, the 


137, navy &c. ; and for not repairing the ſaid houſes the action was 
—_—_ We rought. The defendant pleaded, that at the time of the bargain 


Ld. Ray. 296. and fale the ſaid RAlru Lord Eure was not knight, nor known 

304. by the name of Kalph Ewre, knight, Lord Ewre. Et hoc, &:. 

1. Tet. Rep. 240 · — W hereupon it was demurred ; and reſolved as to the plea in bar, 
that a bargain and ſale made to one by the name of knight who is 
not knight, is good enough; for a conveyance ſhall not be avoided 
for ſuch cauſes, eſpecially when he is before ſufficiently deſcribed 
by the name of RALYH Lord Erre, which is a greater dignity, 


Covenant ties It was then moved, that this being by the queen's patent, where- 
3 N in the leſſee takes only, and not made by him, Whether that clauſe 
patent, thouzh for the repairing ſhould be taken and interpreted as a covenant on 
he vid not ſeal the lefſee's part to bind him and his affigns ?—And reſolved that it 
any counterpart. ſhould; for when he takes by the patent, he conſents to all 
Poſt. 522. things therein: and the words in that clauſe or ſentence. for the 
1. Roll. Ab. 315. keeping and leaving the houſes and fences in reparation, are as 
een = ſpoken by bim; and it is a covenant which runs with the land. 
Poph. * + Vide 45. Edw. 3. pl. 11. 39. Edw. 3. 

Co, Lit. 231. 2. 2. Roll. Rep. 63. 2. Lev. 74. 1. Lut. 305. 2. Wilſ. 130. Salk. 197. Dougl. 463. 


An aſſignee in And although the bargainee was not named aſſignee in the de- 
covenant need claration, vet it is good enough. Wherefore it was adjudged for 
not name him- Ws” 

elf adignee the plaintiff. 

where he ſhows a legal aſſignment. 19. Hen. 6. pl. 65. Cro. Eliz, 823. 535. 5. Com, Dig. 238+ 
Dougl, 764. 1. 'Lerm Rep. 671. | 


c Sir Thomas Beamond againſt Sir Henry Haſtings. 
Michaelmas Term, 7. Jac. 1. Rell .. 


In flander, if the ACTION FOR WORDS. Whereas he was juſtice of peace of 
_— the county of Leiceſter for divers years, that the defendant 
l ſpake theſe words of the plaintiff, being a juſtice of peace, 9%. 
is — « He (profatum querentem innuends) for malice and ſpleen did many 
without an ex- times wreſt the law, and pervert juſtice to ſerve his own turn. 
preſ colloquium. | | The 
Poit. 673. 


n. 


w—__ — — — .. A 1 AA = es 
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The defendant pleaded not guilty ; and it was found againſt him, BzamonD 


and damages taxed to two hundred marks: and now moved in 3 
arreſt of judgment, that it is not certainly alledged that the words * 
were ſpoken of the plaintiff ; for he doth not ſhew that the defen- x, Lev. 115. 
dant had communication with any other of the plaintiff, or that 20. 

it was about execution of lus — and then the words being, R. 7 

« he did, &c.” non conflat whether they were ſpoken of the plaintitt; . 104. 408. 
or that thoſe who ſtood by knew they were ſpoken of the plaintiff ; , BC. Ab. 490. 
and then, although the plaintiff now alledgeth that the words wers 505. 

ſpoken of him (tor he th de prefats T Hot A dixit, Wc. yet non 28 
canftat that the ſtanders by, at the time of the words ſpoken, knew W 
or intended them to be ſpoken of the plaintiff, therwiſe the action 

lies not; and the plaintiff's averment and iznuendo will not ſerve. 

Vide 4. Co. 17. 


SECONDLY; Becauſe he doth not fay, that after he was juſtice of S'ander ſpoken 
peace he wreſted the law, &c. ; but only, that © he did many times ;* — 
« wreſt the law, &c.“ which is in time paſt, and might be long : 


Ante, 231. 
before. Poſt. 674. 622. 


Sed non all>cantur : for as to the firſt, the declaration being, that Co. Car. 3r7. 
the defendant de ptæſato THnñoMA din Fc. it is the uſual courſe, 
and a ſufficient averment. 


To the ſecond, they ſhall be intended to be ſpoken in the worſt 

t. and in ſcandal of him in his office. Wherefore it was ad- 
judged for the plaintiff; and error thereof being brought, the 
Judgment was affirmed, 


Kent agtinſt Elwis. CAE 7. 
: In the Exchequer Chamber. | 


CTION UPON THE CASE: Whereas one Shepher! was In an ab ton for 
indebted to him by bond in three hundred pounds, and for a reſcue from 

non-payment thereof fued a Jalitut out of the king's bench, di- e proceſs 
rected to the ſheriff of Nottingham, to arreſt him, returnable at — — 
fuch a day, intending upon his appearance, and bail put in, ac- the praddice of 
cording to the — of the court, to declare againſt him (and the court every 
ſhews the courſe and cuſtom of the court, that he, upon appear- one arreſted and 
ance, ſhould put in good bail ; that if judginerit were had againſt — f 
him, he ſhould ſatisfy the condemnation, or render his body in , e 
execution); that he delivered the writ accordingly to John Ther- ftead of in cuſ12- 
negh, ſheriff, who made a warrant to the bailiff a the king's liberty 4% mt, 
of Newark to execute it; which warrant was delivered to one , Pt emer; 
Leighton, deputy of Lox D BurLEIGH, ballivd /ibertalis domini regis u, th: — 
wapentagu ſui de Newark, who by force thereof arreſted the ſaid Ante, 214. 
Shepherd ; that the defendant reſcued him out of the cuſtody of the, no. av. 457% 
laid deputy, and he eſcaped, and withdrew himſelf to places un--Devg. 121. 
known, whereby he had not any remedy for his debt. The de- 214 
fendant pleaded not guilty; and found againſt him, to his g 
of one hundred erghty pounds; and adjudged for the olaingf : 
and error thereof brought in the exchequer - chamber, 


CRO. JAC. R Fram, | 
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Eaſter Term, 8. Jac. 1. In C. S. and B. R. 


Krxr Fixs r, Becauſe the cuſtom! of the king's bench is alledged to 

egairſt be, that if any one arreſted comes % cu/todid vicecomit. he ſhall 

Erw. put in bail: "which is not ſo ; for he ſhall be in cufledid mareſchalli, 
and no declaration can be againſt him fub cuftod. vicecomit.—Sed 
non allocatur: for the ſubſtance of the matter is, that he ſued out 
proceſs to have him arreſted for this cauſe ; and he being arreſted 
was reſcued, which is the ground of the action; and all that is 
alledged concerning the cuſtom is idle, and the ſhewing thereof. 
ſhall not hurt him, ; 


An aden n SECONDLY (whereupon it was chiefly inſiſted), For that it is 
the caſe will lie ſhewn that he was reſcued from the deputy of the bailiff of the 
again? a perſon franchiſe; where it ought to have been alledged that he was reſ- 


— cued from the bailiff himſelf, or from the ſheriff, as 39. Hen. b. is. 
meſns proceſs — Sed nan allocatur: for there is diverſity between this caſe, which 


from che ſhe- is an action upon his caſe, wherein he ſhall ſhew the truth as in 
— 8 rei veritate it is, and not as it is upon the return of reſcues or in- 
1 ditments, which ſay, tliat it was : ag to the ſheriff or bailiff him- 
the truth of the ſelf : and a precedent was ſhewn, Burgh v. Appleton (a), ſheriff of 
caſe. | Hex, where in ſuch an action it was declared, that the bailiff of a 
Poſt. 485. liberty arreſted the party, a delivered him to the ſheriff 's de- 
3- Bult. 200. puty, and he reſcued him from the ſheriff 's deputy ; and judgment 


. 109. given in this action for the plaintiff, which was affirmed in a writ 
3. 34 217. Of error. | | 


4. Bac. Ab. 404. 2. Ter. Rep. 5. 126. 


In an action for THE THIRND ERROR aſſigned was, Becauſe it is alledged that 
. > aver 2 Lorp BrkLEIGH uit ballivus libertatis domini regis de Newark ; and 
recizal thar 4 the king cannot have any liberties; for they are extinct when 
Feit ballivu, li. they come to his hands.—Sed non allocatur; for the king may have 
bertatis demini ſuch liberties by the ſuppreſſion of the abbeys (which are not ex- 
regis, is not er tinct, but revived by the ſtatute of 32. Her. 8. c. 24.), or by ſome 
3 other means: and it ſhall not be intended to be extinct, unleſs it 
2. Ter Neu. . be ſo ſhewn, but ſhall be ſaid to be ſtill in of; and the bailiff of a 

os WIN 22 may well have a deputy. Wherefore the judgment was 

rmed. 


(s) Cro. Eliz. 258. 
cg. | Dockrey againſt Tanning. * 
in debt on bond TYEBT upon an obligation, conditioned for the payment of one 
payable if 4. hundred and twenty pounds at the full age of J. Brrges, if it 


. : — be demanded. Ihe defendant pleads, that the plaintiff did not de- 
cient demand, mand it after the full age of Burgen. It was thereupon demurred; 
Ante 57. and, without argument, adjudged for the plaintiff; for the bring - 
5. Com. Dig. ing of the * is a ſufficient demand in itſelf. 

253. ee — | 


Eaſter Term, 8. Jac. 1. In B. R. 243 


Sir Richard Buckley againſt Gyllam. ang. 


EK ROE. The defendant pleaded a releaſe of errors, bearing How a releaſe 
date the 22. January, which was the ſecond day after the day oi errors ſhall 

of eſſoigus, and before the day in full court; and, How this ſhall 4 pleaded. 

be pleaded as after the day of continuance, or how he ſhould have 1 

advantage of his pleading? was the queſtion upon demutrer.— 5. Com, Dig. 

Vide 21. Edu. 4. pl. 37. 14. Hen. 4. pl. 14. 21. Hen. 6. pl. 4. 
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244 Trinity Term, 
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8. Jac. 1. In the King's Bench. 
Kr Thomas Fleming, Kut. Chief Juſt ice. 
Sir Edward Fenner, Knt. | 
Sir Chriſtopher Yelverton, Kut. 
ir David Williaras, Ku. Vice. 
Sir John Croke, Kut. 


Sir Henry Hobart, Kut. Atior:ey General. 
Sir Francis Bacon, Kut. Solicitor General. 


Bowſſe againſt Cannington. 


Carr . 
'RROR of a judgment in the common pleas in ejectment. 
to the — The error aſſigned was, For that Jillam Brown, of Brad- 
cannot be af- eld, was returned upon the venire facias and habeas corpora, 


g ned ny and I/illiam Brown, of Metfield, who was another perſon, and 
ane, 2"; 25- not returned, was ſworn. Upon this error aſſigned the defendant 


Poſt. 5s l IS 
457- 2 demurred in law, ct quoad alias er rores in recordo in nullo oft erratum. 


5. C. Yelv. 173. It was moved, That this was not aſſignable for error; for it is 
S.C. 1. Bulft. 39. againſt the record, which is, that Milliam Brown of Bradfieid was 
1. Lev. 76, 319. feturned and ſworn. And although it was alledged, that in truth 


1. Burr. 166. the other William Brown of Metfield was ſworn, 


** 2 ns Yet ALL THE CounrT held it not to be aſſignable for error, and 
3 er Dig. that he is eſtopped to ſay the contrary ; for then every record may 
301. be brought in queſtion upon ſuch ſurmiſe: wheretore, without 


Will. 35. argument, the judgment was affirmed. | 


Care 2. | Sir John Ratcliff againſt Davies. 
Hilary Term, 7. Jac. 1. Roll 1217. 


17 goods be ACTION of trover and converſion of a hatband ſet with pearls 
pawned, and no and diamonds. Upon not _—_ 8 a ſpecial verdict 
—— day was found, that the plaintiff was poſſeſſed thereof, and pawned it 
agreed, PP to Jobn WTitlock for twenty-five pounds, but no certain time ap- 
owner may re- Pointed for the redemption thereof: that 7Yþzt/ock being fick, his 


* proved the will: that the plaintiff tendered to the ſaid executrit 
$.C. Yelv. 178. the ſaid twenty-five pounds, who refuſed, and afterwards demanded 


1 Bult. the hathand of the defendant, who refuſed to deliver it, but con- 


Ld. Ray. 434. pawned, or ought to be in the lives of both the parties And al 

* Juſtices reſolved, it may be well made after the death of him 

to whom it was pledged, but not after the death of him who 

pledged it. YELVERToON and Croke doubted, and held hat 
co 


1 a 
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could not; for he, at his peril, ought to redeem it in his time, as 81 Jon 

it is upon a mortgage. But FLEMING .and the others againſt it; R7<*17> 

for pledging doth not make au abſolute property, but it is a deli- 2 
wy 10 * 

rery only until he pays, &c. fo it is a debt to the one, and a re- \ 

tainer of the thing to the other, for which there may be a re- 

demand at any time upon the payment of the money : for the 

pledge delivered is but as ſecurity for his money lent, ſo as he 


who borrows the money is to have again his pledge when he re- 


pays it, and his tender gives him intereſt therein, And there is 
difference between a mortgage of land and pledging of goods ; for 


the mortgagee hath an abſolute intereſt in the land, but the other 


hath but a ſpecial property in the goods, to detain them for his ſe- 
— 0 5. Hen. 7. pl. 1. 9. Edw. 4. pl. 25. 36. Edw. 3. Bar,” 
188. | 
SECONDLY, It was reſolved, that by this delivery of the {aid f 
oods by the wife, with the aſſent of her . to the de- — — ty 
Endant, there paſſed no intereſt of them to the defendant, but, as dy the wiſe of.. 
it were, a cuſtody only; and therefore the tender of the redemp- Ente to 2 
tion ought to be made to the executrix, and not to the defendant, , no in 
3 them, though done with her huſband's conſent. 
THIRDLy, That when he tendered the money to the executrix, Tender of the 
and ſhe refuſed, it was as _- as payment, and the ſpecial pro- money to the 
perty of the goods is reveſted in the plaintiff : then, when he de- executrix of a 


manded them of the defendant, and he refuſed to deliver them, ee, and 


but converted them to his own uſe, a trover and converfion well ade apa ug 


lies, although he came to them by a lawful delivery, and not by goods, reveſls 
trover.— Wherefore it was adjudged for the plaintiff them in the 

See 30. Geo. 2. c. 24. | Co. Lie. $9. 
Yelv. 178. Hob. 187. x, Bulſt. 29. 2. Bl. Com, 396. Ld. Ray. 964. Carth, 277. Co. Litt. 309 · 
4, Saund, 352, Salk, 75. 323. Stra. 777» | 


Richard Rooke againſt Nicholas Rooke. C 34 


ASSUMPSIT. Whereas the defendant, on the 19. February, An «fvnxfilies 


7. Fac, 1. in conſideration he was indebted to the plaintiff in fo" © much i 
forty pounds, viz. pro diver/is denariorum fummis ei prefiitts, ac pre — ied, | os 


 drverſis denariarum fummirs de eodem R1CHARDO receptis et habitis, et pre and received, 


guddam 522 7 ſumma, by the plaintiff at the defendant's requeſt, avd paid, with - 
to one John Amias folut. for diet, aſſumed to the plaintiff, that he out fhewing in 
would pay the ſaid forty pounds to him ante inceptionem proximi — — 4 
itineris of the plaintiff to Londen ; and alledges in fatto, that he, css 
upon the 23d February following, incepit iter ſuum ad London. and Ante, 207. 
came thither the 29th of the ſame month; yet the defendant Hñad Yer, 175. $174 
not paid him the ſaid forty pounds, /icit /epius requi/itus. After non Hob. 5. 
efſumpfit pleaded, and verdict for the plaintiff, it was moved in ar- ** Com. Dig, 
reſt of judgment, that the declaration was not good : FP OE 


Pins r, Becauſe it is not ſhewn how much he was indebted for 
very of the cauſes, and ſo it is too general.—S-d non allacatur; 


| lor it is not material: being that he was indebted ſo much in toto, 


he needed not to ſhew every particular. | 
; R 3 SECONDLY, 


ſtranger, paſſes * 
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miſe. SECONDLY, Becauſe he doth not ſhew that it was his prorimum 
7 — iter to Londen ; for otherwiſe there is no cauſe of action for the 
went bes ae non: pa vinent before that journey. And although it was alledged 
journey to Z. that it ſhould be fo intended, being in ſo ſhort a time after the 
it muit de barg. in, and no other being ſhewn; | | 
averred that 3 &s) . . 
the time cf his Yet THE Cob held, that it was a material exception: for the 
going was his duty 2781 upon the commencement of his next Journey ; and 
next journey. there ore he ought to ſhew it, to enable himſelf to the action, as 
if the promiſe had been to pay ſuch a ſum to him who firſt comes 
to Paul s. Wherefore for this cauſe the declaration was held to 
be ill, and adjudged for the defendant. 


c 4. SGoqddyere againſt Ince. 


— FRROR in the exchequer ; for that, whereas the defendant re. 
—— — covered in the con mon pleas damages in a debt of one hun- 
was nat adu- dred pounds, the plaintiff thereupon had an ehgit into the county 
ally itfued, of Lancaſter, which mentioned that another elegit iſſued before 
though it be re- into Londen, and returned nil; and upon a teflatum eft it was 
por — commanded to extend all the goods and land, &c. and thereupon 
"vg the ſheriff returned, that he took a leaſe for years of tithes, which 
ER. Fu he delivered to the plaintiff as bona et catulla ſua for the laid debt. 
Hoo. 63, Ihe error aſſigned was, Becauſe this writ was with a fellatum; 
7. Sie. 164, Whereas there was not any writ before awarded into London. The 
Dyer, 162. defendant pleaded thereto, in nullo et erratum.— And it was held to 
Stra. 461. be a manifeſt error; for although the roll is, that 28. November, 
F. Fac. 1. an elegit was awarded into London, and another into Lan- 
2 17. caſbire, which was held to be good (for he might have it into as 
Doogl. 384. many counties as he would), yet becauſe it is with a te/tatum 
3· Ter. Rep. 388. (whereas it appears there was not any before awarded), it was held 
to be error ; and a precedent was cited to that purpoſe between 
Jones and , Where a capias ad ſatisſuciendum was awarded 
with a tc/tatum, whereas no capias before had been awarded; which 
Was reverſed for this cauſe. 
If judgment be But then jt was moved, Whether he ſhould be reſtored to the 
reverſed, the leaſe itſelf, or to the value for which the ſheriff delivered it in exe- 
ſfale and &cli- cution (vz. one hundred pounds)? for it was alledged that the 
very of a term. {ale was good, and that afterward it had come into two or three 
anelep'e hre; Dands.—But ALL THECouRT held, that this ſale ſhould not bind 
but a ſal- onde; him; for there is a difference between this ſale and delivery upon 
25 Ja. is good an legit to the party himſelf, and a ſale to a ſtranger upon a fir 
Dyer, 363. in facias; for the fieri facias gives authority to the ſheriff to ſell, and 
mar. to bring the money into court: wherefore when he ſells a term to 
La. Ray. 346. a ſtranger, although the execution be reverſed, yet he ſhall not by 
* virtue thereof be reſtored to the term, but to the monies, becauſe 
8. Cc. 96. 7 he comes duly thereto by act in law. But the ſale and delivery of 
Cro. Eliz. 258. tie leaſe to the party himſelf upon an elegit, is no ſale by force ot 
$94- 597+ the writ delivered in extent, which being reverſed, the party Jhall 
Fel. 180. he reſtored to the term itſelf. Wherefore the execution was fre- 


vez . Kuti 
© is — verſed, and a writ of reſtitution awarded, 


3- Bac, Ab. 370, 3: Com. Dig. 305. Cowp- 406. 1. Term Rep, 730, 
| Agerton 
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Aderton againſt Dunſtar. +54 Gay 


FAROR of 2 judgment in the king's bench in an aſſumpſit. On an afſumpfir 
Whereas he had ſold to the defendant nineteen pieces of lol ſo _ 

. prunes, containing one hundred and eighty-nine hundred and 3 pro 
twenty-one pounds weight, at the rate of eighteen ſhillings and piece, if the to- 
ſixpence the hundred, gue in toto ſe attingunt to 1741. 198. 8d. ; tal be ſhort caſty 
that the defendant in cenſideratione inde aſſumed and promiſed to pay tbe Judgment 

to him at the end of a month the ſum of 1741. 198. 8d. and that «dani 9 * 


he had not paid. The defendant pleads non aſſumpfit; and it was % pft. 499. 
found nin him, and judgment — for the plaintiff. — 


It was now aſſigned for error, that the ſum contracted for was Mocr, 258. 
more than 174l. 198. 8d. according to the rate of 18s. 6d. the hun- 8 : 
dred weight, for it amounts to id. ob. more; ſo it cannot be a. A, , 


promiſe to pay that ſum. Cro. Elz. 22. 


And ALL TAE Jus riczs of the common pleas, and BARONS * yay 
the exchequer, held it be an error; for it is not poſſible to make e Rep 
an afſump/it to pay that which is not the bargain. And although ,,, : 
t was alledged that the promiſe peradventure might be for leſs than 2. Term Rep. 
what was agreed to be paid upon the bargain (as if he had promiſed 29. 
to pay a hundred pounds at ſuch a day), it had been good; yet 
they held, that ſuch an intendment perhaps might be, when a leſſer 
ſum is ſo promiſed: but here, when the promiſe is to pay the ſaid ſum 
of 1741. 198. 8d. that refers to that ſum which is caſt up, which is 
apparently falſe; and therefore the promiſe cannot be in ſuch 
manner; and for that cauſe is a miſpriſion, and the declaration ill. 
Whereupon rhe judgment was reverſed. 


Norz, This was upon the firſt motion, without further ad- 
viſement. 


Heynes againſt Sprot. | os 6, 


a ACT ION FOR THESE WORDS: *« Thou waſt in Norwich Words aQion» 
«+ gaol for a robbery committed upon A. B. The defendant die. 
pleads not guilty ; and found againſt him, and judgment for the * 


plaintiff, Hob. 177., 
Cro. Car, 269. Hutt, 2. ccntra. See 2. Wilſ. 300. 1. Com. Dig. 388, 
The King againſt © Cars 7. 


Trinity Term, 8 Tac. 1. Roll 1841.— [n the Common Pleas. 


UARE IMPEDIT to the vicarage of Hunflon in Suſſex, by the tn what cafes, 

I king agamſt and the biſhop. The caſe was, The and under what 
king had the advowſon of the vicarage belonging to ſuch a manor, ſvlewnities, the 
by reaſon of the wardſhip of de „Wich became void during bn t9 an c. 
the minority of the heir. The heir ſues livery ; the king preſents vn. 
thereto under THE GREAT SEAL; and afterwards, without men- 6. Co. 49. b. 
toning this firſt preſentment, preſents thereto another under the cro. Car. gg, 
ſeal of the court of wards, The ſecond preſentee is admitted, inſti- 39 
ted, and inducted by the biſhop before any notice of the firſt 7408" 14+ 
preſentmont, The King laings a fine dt againſt the firt m 129 
preſentee. 1. N ach. 

| 1. Brownl, 162. 3. Com. Dig. 200, 4. Com. Dig. 394+ 


. And 
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The Ki And it was adjudged that it lay not; for, by Core and War, 
S BERTON, it was within the diſpoſing of the court of wards, al- 
©” though it were after livery, becauſe it was a chattel veſted : and by 

Coke, the ſtatute of 32, Hen. 8. in equity extends to advowſon. 
Alſo, by Coke and FosTER, the . preſentment, under the ſeal 
of the court af wards, is good; for the king may preſent by parol, 
19. Edw. 3. Quare Impedit,” bo. 38, Edw. 3. pl. 3.; for nothing 
13 grantcd or given by the Image ; for it is but acommenda- 
tion or declaration of the king's will; which as it may be by 
parol, ſo clearly it may be under THE PRIVY SEAL. 


Coke faid, that a preſentation is not to be compared to a grant, 
or other caſes, for that is ſingular. And it was ruled in the caſe of 
The Dean of Norwich, where a preſentment was made by the wrong 
name of a corporation, yet it was good; and if the king hath a 
ward, he ſhall have the preſentation which fell in the time of his 
anceſtor, and the executor ſhall not have it: and it was adjudged, 
that if a man preſents ad recteriam, it is as good as if he had pre- 
ſented ad eccle/iam ; and thereupon a baok was cited. The king 
hath an advowſon in right of the duchy, which becomes void; he 
may preſent thereto in right of the crown, 


And by Cox, WARBERTON, and FosTER, the king may vary 

in his preſentation, without reciting the former; and it ſhall not 
be void by the ſtatute of 6. Hen. 8. c. 1 75 and there it was ſaid, 
that a preſentation under the exchequer ſeal was not good. 
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Carr 8. Johns again Lawrence. 
Trinity Term, 8. Fac. 1. Roll 1130. 


| Abondbyanin- TYEBT upon an obligation of one thouſand marks, conditioned, 
N _ Whereas the obligee had procured from queen Elizabeth let- 
fon de bene geg tets of preſentation to the church of Stretham, and was to preſent 
upon requeſt, Lawrence, intending, when his ſon John ſhould be capable, to pro- 
when the pa- cure another preſentation of him to the ſaid church, if the ſaid 
tron's ſon Mall obligor within three months after requeſt, upon his preſenta- 
be of canonical tion, admiſſion, inſtitution and induction to the ſaid church, 


© £49344 ” ſhould reſign his benefice abſolutely ; that then the obligation 


ea es wen, oy io 55 = = _ = 


g TER ſhall be yoid. 
4 » 641.976. | oy 
4 — Lit. 90-3- The defendant pleads, that he was not requeſted. Iſſue being "NY 
i i <4 Joined thereupon, it was found for the plaintiff; and moved in | 
#44 Cro. Car, 260. arreſt of judgment, that it ap by the condition of the hond to 
i:t5 Lit. Rep. 135- be a fimoniacal contract, an inſt law, and therefore the obli- 
1 * 5 H —— _ gation void _ 


7. 175. Sed non allocatur: for there doth not any ſimony appear upon 
12 1. the condition; and ſuch a condition is good enough and lawful. 
1 Wherefore it was adjudged for the plaintiff. 


+ nt —B— 1 


— — 


* ” S 65 . 1 . . : . R con- 
3 That this condition is againſt law; for it appears upon the co 
1. Brown's Caf, in Ch, 2. Edit, 96. 2, Will. 347, 


— — — — — 
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Trinity Term 8. Jae. 1. In C. 8. 
dition entered, that it was for ſimony, which makes the obli- 


gation veid. ö 

But all the Judges of the common pleas and Barons of 
the exchequer held, that the obligation and condition are good 
enough; for a man may bind himſelf to reſign, and it is not un- 
lawful, but may be upon good and valuable reaſons, without 
any colour of ſimony; as to be obliged to reſign, if he take a ſe- 
cond benefice ; or if he be non-reſident for the ſpace of ſo many 
months; or, as this caſe is, to reſign upon requeſt, if the patron 
will preſent his ſon thereto when he ſhould be of age capable to 
take it. Bye if it had been averred, that it was per colorem /imonis, 
viz. if he did not ſuffer the patron to enjoy a fate of the glebe 
or tithes, or if he did not pay ſuch a ſum of money, that had 
ſimony, and it is poſhble might have made the obligation void; 
but as this caſe is, there doth not appear any cauſe to adjudge it to 
be void for ſiony. Wherefore the judgment was 


. 
—— 


— —— - 
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Michaelmas Term, 


8. Jac. 1. In the King's Bench. 

Sir Thomas Fleming, Kut. Chief Juftice. 

Sr Edward Fenner, XK. 

Sir Chriſtopher Yelverton, Kut. 5 
S David Williams, Xn. Julias. 

Sir John Croke, Kt. MW... 

Sir Henry Hobart, Knt. Attorney General. 

Sir Francis Bacon, Kut. Solicitar General. 


0 Tolhurſt againff Brickinden. 
| Trinity Term, 8. Jac. 1. Roll 5, 2 
An ofumpft \ SSUMPSIT. Whereas he was in communication with the 


will noc lie on defendant to buy two fat oxen, and promiſed to pay for 
2 2 _ 2 them inyra breve — ſeventeen pounds; that the defen- 
_—_ *” dant thereupon aſſumed to deliver them to him ; and ſhews, that 
Poit. 683. within fourteen days he paid nine pounds, and was ready to have 
Cr. Car. 19. paid the refidue ; and that the defendant delivered to him one of 


1. Bulit. $2. 97. the oxen, but would not deliver the other. 

30. Co. 76. Upon non afſump/it pleaded, and found for the plaintiff, it was 
1275 moved in arreſt of judgment, that the promiſe to pay infra brere 
tempus is uncertain, and is not any conſideration at all, and the 
other thereupon is not bound to keep his oxen for him, but may 
ſell them to any other; and although he offered to pay within 
fourteen days, that is not material. 

And of that opinion was ALL THE Covurr ; for breve tempus is 
uncertain, and non conſtat what time it is; and if there be any cer- 
tainty, it ought to be ſuch a time only as he might have and 
fetch his money ; and the other is not bound to attend him any 
longer time: wherefore the declaration that he returned within 
fourteen days and tendered the money, is not material. Wheres 
ypon it was adjudged for the defendant. 


X Carre againſt Barker, 


Trror that n J—=RROR of a judgment in the common pleas : for that he ap+ 
3 ver E peared by attorney and not by uardian, whereas he was and 
not by -oardian, yet is an infant (a), et hoc paratus eft verificare prout curia, Sc. 4 
concluding with petit breve de præmoniend. and was admitted by Rey his guardian to 
a vrrificatien, is aſſign that for error. The deſendant pleaded, in nullo eff erratum; 
— and it was now moved, that this aſſignment of error was not ſut- 
af ficient, becauſe he concludes, et hoc paratus eft verificare prout cue 
3 Ad. Fc. whereas he ought not to conclude prout curia. But it was he 
— Elz. 424. to be good enough, being et hoc paratus , Sc. 
5. Com. Dig. 1983. Dovgl. 58. 60. : | ; 
If an infant It was then moved, that the writ of error was diſcontinued, be- 
commences by cauſe the entry is, ad quem diem predifius CARRE per attornat. ſun 
2 are er . infra ſcrip. where it ought to have been per cuflodem ſuum, &c. 
ng, itis cif. And of that opinion were FENNER, YELVERTON, and CROKFs 


Casr 2. 


tor ney. it is a diſ- 


: Ah -rit 
continuance. ceteris abſentihus. Wherefore the plaintiff proſecuted a new ut 


Co. Ent. 280. of crror. 1 A A. 8 
. Mod. 8. 1. Vent. Cart 122. I. ep · 287. . „ 0 
| "9 (a) * Jac, f. c. 13, and 4 and 5. Ann. c. 18. by which this error 18 now cured 


Ante, 5. in n0t;, 


Booker 
/ 


„ ˙—ö—„ WP 


” % = MAD. 
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Booker againſt Evans. Car 3, 


TRESPASS of falſe impriſonment apud le cloſe de Lincoln. The A dad juſtit;- 
defendant juſtifies as conſtable there, but his juſtification was by iff a _ 
ill. The plaintiff takes iſſue, de fon tort demeſne ſans til cauſe ; and 2 


ſound for the defendant. Ante, 93. 134. 


It was held by ALL THE Cour, although the juſtification were Cro. Car. 175. 
inſufficient, yet, being an iſſue and rm 7 an ſhall be againſt 5 Lev. 403. 
the plaintiff. Wherefore it was adjudged accordingly. 3 — 


See 28. Hen. 8. c. 3. and 4. & f. Ann. c. 16. 


Boulney againf Curteys. ca 4. 
Hilary Term, 7. Jac. 1. Rell 864. 


(COVENANT ; and declares upon an indenture of bargain and On s covenant 
fale of three yard-lands in P. wherein he covenants to make u g aur 
further aſſurance, and to do any act or acts, &c. as ſhall be deviſed ; 3 ſo — 
and ſhews, that he demanded of him before a lawyer, and tendered be required, ic 
a note of a fine, comprehending that he would levy a fine of three is a breach not 
meſſuages, an hundred acres of land, forty acres of meadow, thirty '® — 
actes of paſture; and that he required him to acknowledge it be- a. e! 
fore ſuch a Juſtice of aſſiſe, and that he had not acknowledged it, be depending. 
although he were thereunto requeſted ſuch a day year and place, and it include 


The defendant pleads, that in the note of the fine two meſſuages ** cas was 
and two cottages were compriſed, which were others and more than pen ,,, 
he intended to aſſure. Moor, 367. $70* 


t was thereupon demurred ; and now moved by THoMas Crew, 8:0. 
fer the defendant, that the breach was not well aſſigned. Fi, Be- _ * 370. 
cauſe it was not ſhewn that any writ of covenant was brought, or %. * 
depending at the time of this requeſt, which ought to be done on ,, Fuit: go. 
his part, otherwiſe no fine can be levied ; and in proof thereof he Lasch. 286. 
relied upon 8. Edw. 4. pl. 20. Edw. 4. 11. Hen. 4. Secondly, And. 56. 
In regard this fine is tendered of more than he ought to levy, that 


he is not bound to levy any fine at all. 


But THE wHOLE COURT to the contrary : for as to the firſt, he 
hath covenanted to do every act as ſhall be requiſite within twelve 
miles to be done; and this note of fine is an act; and whether it 
be well levied or to no purpoſe is not material, he is bound to per- 
form it: and although the fine be levied of more than it ought to 
be, it is not material; for of the reſidue it is to the uſe of the co- 
nuſor himſelf, Wherefore it was adjudged for the plaintiff, 


againſt Candiſh. Cant g. 
PF RROR of a judgment in treſpaſs of aſſault, battery, and wound- Thejury cannot 
be 


ing. Divers errors were affigned, which were over-ruled to #6 © 
no errors : one was aſſigned ore tees, That the defendant as to 2 ot adack 
the battery and wounding was not guilty; and as to the affault and wounding, 
Juſtifics. The iſſue was joined, de ſon tort demeſne ; and both iſſues although the 

| general iſſue be 
pleaded as to one, and a juſtification to the other, Ante, 118. Poſt, 599. Cro. Car. 54. Cro. Eliz. $66, 


$:0wal. 333, 1. Bald. 59. Baye Darqages, 41+ | 


found \ 


— — — — — 
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— found againſt the defendant; for the firſt battery and wounding, 
grant ſixpence damages; and for the aſſault upon the other iſſue, one 
Sonos. penny damages; and judgment given for the plaintiff accordingly : 
5 Burr. 2791. Whereas rad ury ought not to give damages for the aſfault, becauſe 
Dougl. 377.7 30. ĩt was included in the firſt iffue ; and that being tried, this needed 
. not: and in regard they found damages ſeverally, it is double da- 
mages for one and the fame thing, which ought not to be, —W here. 

fore it was revęrſed. a = | 


„ : Hunfton againſt Cocker. 


All appropria- DEBT upon the ſtatute of 2. Edw. 6. Cc. 13. for not ſetting ont 
in lay hands tithes. The jury find a ſpecial verdict, that a prior was ſeiſed 
3 5 of the advowſon of this parſonage, and in 24. Hen. 8. the church 
deen made wich being then void, the biſhop gave him licence to hold it in proper 
a} necefary uſes; and that there was not any endowment of the vicarage : and 
exrcemſtances. they find the ſtatute of 4. Hen, 4. c. 12. of appropriations, and the 
8 ſtatute of 27. Hen. 8, c. 28. which gives priories and religious 
— houſes to the king; and that the king preſented the plaintiff by 
ment of a vicar Japſe, who was admitted, inſtituted and inducted; aud that the de- 
was not void ? fendant did not ſet out his tithes, Et þ, &c, 


| _ * The points intended were, Whether the appropriation was 

— pA good, there being no endowment of the vicarage? and, Whether 

Ses, r56. this ſtatute, being in the affirmative, v/z. that vicarages ſhould 

Ley, 14 be endowed, makes all appropriations void, unleſs there be a 

Wange, 925. vicarage endowed ? and, Whether an appropriation by the bi- 
ſhop's licence, without the king's licence, be good? 


W1LLIAMs ſaid, It hath been refolved, that whether appro- 
priations be good or not cannot now, be called in queſtion ; but 
they ſhall be intended to be good, and te have all requiſite cir- 
cumſtances; and the ſtatute gives them to the king, and doth not 
except any man's right, unleſs theirs only who had right at that 
time, which no parſon now hath. |- 


debt on But this cafe was, without argument, adjudged ſor the defcn- 
_ 2-Edw.6.c.1;. dant; for the plaintiff claims per pre ſentationem regis ratiene lapſus : 
i the plaintiff whereas it appears, if the king had any title to preſent, it was yur 
— Ang _ corone, and fo the preſentment merely void; and it is an admiſſion, 
San. 4-0 inſtitution and induction, without any preſentment, which 1s 
bps, and it ap. merely void, as it was adjudged in Green v. Baker (a). Wherefore 
youy to have for this cauſe, it appearing that the plaintiff had not any title, u 
KO be non. was adjudged for the defendant. 
fired. Hob. 301, 302: Vaugh. 13. Cowp. 378. 474. 766. 

| | (a) 6. Co. 29. b. 


Carr 7. Fountain againſt Grymes. 
| 5 Michaelmas Term, 7. Jac. 1. Roll 197. 
A bond to pay EBT upon an obligation of three hundred pounds, conditioned 


— for for the payment of twenty pounds per amum during the lives 
— — of the plaintiff's wife and ſon. | | 


ir exceed the - The defendant pleaded the ſtatute of uſury, and how he came 
— - in to the plaintiff to borrow of him one hundred and twenty pounds, 
on ie : 
p incipal money for which it was given, except there be an agreement ſor the re-payment of the princ: 
Poſt. $53, . Co. 69, 70. Cro. Elia, 27. 643. 741. Show, 8. 1. Lev. 54. ding 
| Accor 


* — 


according to the rate of ten pounds for every hundred pounds ; Who 2. Roll, Rep. 
refuſed to lend the ſame, but corruptly offered to deliver one hun- 43- 
dred and twenty pounds to him, if he would be obliged to pay 4 _—_ on 
twenty pounds a-year during his the plaintiff's wife's and ſon's | — — 
| lives (a) ; and thereupon the defendant entered into the ſaid bond z. Wilf. 390. 

for ſecurity of the payment of the ſaid twenty pounds a-year to 2. Burr. 70g. 
them, which is above the rate of ten pounds per cent. and ſo the 897. 


bond ſuppoſed to be void: whereupon it was demurred. — _ F. c. 


After arguments on both ſides it was reſolved, that this, being gs 857 
an abſolute bargain in conſideration for the payment of twenty cop = 
pounds a-year during two lives, and no agreement to have the 1. Brown. Ch. 

rincipal money, was out of the ſtatutes againſt uſury: but if there Caf. 93. 
had been any proviſion made for the repayment of the principal, Dougl. 235. 
although not expreſſed within the bond, 1t had been an uſurious 3. Term Reps 
agreement and lending within the. ſaid ſtatutes. And of this opi- 
nion was THE WHOLE CopRT, who adjudged it for the plaintiff, 


Vide flatutes 37. Hen. 8. cap. 9. and 13. Elix. cap. 8. 


(a) By 15. Geo. 3. c. 26. a memorial of all deeds of annuity for life muſt be enrelled 
in chanccry, NS 


Marſham again Hunter. 


Trinity Term, 7. Jac. 1. Roll 120, erm 
RESPASS. Upon demurrer for treſpaſs in Straton Heath, the It a copytiotder 
T caſe was, A copyholder for life 14 common in the lord's * has a right 
waſte (as all other the copyholders had by cuſtom of that manor). M common in 
The lord grants and confirms the ſaĩd copyhold meſſuage and land r 
cum pertinentiis to him and his heirs: Whether this purchaſer 3 — 
ſhall have common there as the copyholder had? was the ſole the freehold of 
queſtion. „ copy, his 
| right of com- 
ALL THE Cour reſolved he ſhould not; for he hath his com- mon and eſre- 
mon by reaſon of the cuſtom, which annexeth the fame to his 2, is deſtrog- 
cuſtomary eſtate ; which being deſtroyed and. determined by his on | 
own act in making it a freehold, the common is alſo deſtroyed 3 
and determined, and cannot continue without ſpecial words. They 37 ©+ Moors 


alſo reſolved, that thoſe general words cum pertinentiis will not 8. C. ve. 189. 


ſerve. Cro. Eliz. 794. 


WIILIAus in his argument mentioned the caſe of one WM. 1. Bal, 2 


Sheldon in the common pleas, who had divers copyholders that 1. Brownl. 220. 

had common in his waſte lands, who ſeverally purchaſed the free- 2. Brownl. 205. 

hold of their copyhold eſtate; and he ſaid it was adjudged, that zig, 

their common is thereby deſtroyed: and a precedent was cited, wg mv by = 

42, & 43. Eliz. Rell 367. in this court, Forth v. Ward, where a 2. And. 169. 3 

9 had uſed to take gffovers to repair his hedges; and the 1. Salk. 170, 

lord granted to him the freehold of the copyhold by the words of . Raym. 

< grant unto him ail the lands, tenements and hereditaments g od 

© thereto appertaining, and thereto uſed and occupied; yet it 2. Vern. oo 

Vas refolved, he ſhould not have common in the land of the lord: 1. Vern. 333. 

| eo here.— Wherefore it was adjudged accordingly for the plain- Olbert's Ten. 
. d wn 


Neale da rd 
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Neal againf Sheaftield. 
Cat 9. | Trinity Term, 8. Fac. 1. Roll 742. 


A boud condi- DEBT upon an obligation of fourteen pounds, conditioned for 


tioned to pay the payment of ſeven pounds at the birth of the plaintiff's 
money ona con- child. | 
tingency raiſes 


an immediate The defendant pleaded, that before the birth of the child it was 
edt; and if agreed betwixt the plaintiff and defendant, Whereas the plaintiff 
=_ 8 was to have a load of lime of the defendant, for which he ſhould 
de plead-d in fa. be indebted to him, that the detendant ſhould acquit him thereof, 
usfaction, it and accept of that debt in ſatisfaction of the ſaid obligation; and 
muſt be of the that the plaintiff, ſuch a day year and place, accepted of the ſaid 


mon'y, and not load of lime in ſatis faction of the faid bond. 


ot che bond 6 ah . , 

5 The plaintiff upon thus plea demurred in law, 

192.  YELverToON, for the plaintiff, now moved two exceptions to 
— 177.2. this plea. K 

1. tes, Bis. FixsT, That nothing can be taken in ſatisfaction of the ſeven 
100. pounds, it not being a duty, but a ſum pay able in future, and on 


2. Wilf. 86. a contingency.— But hereof THE Cour doubted ; for if one be 

Cawp-47- bound by bond conditioned to pay money when J. S. comes from 
beyond fea, this is a debt and duty preſently, and the payment 
only deferred. | 


 SgcoxDLY, The defendant pleaded, that the plaintiff accepted 
the load of lime in ſatisfaction of the bend, which cannot be; but 
it ought to bave been pleaded in ſatisfaction of the ſum mentioned 
in the condition of the bond; for the bond itſelf cannot be 
diſcharged without ſpeciality.—And for this cauſe ALL THE 
CorkT held the plea to be ill; and therefore adjudged for the 
plaintiff, | 
. Sed vide 4. Ann. c. 16. f. 12. 


Odell again Moreton. | 
Michaelmas Term, 7. Fac. 1. Roll 539. 


An infant can- ENROR of a judgment in Durham in an ejectment of a coal - 
po appear by mine. The error aſſigned was, That the defendant was ad- 
_ 3 "ab, mitted to plead by attorney, being within age at the time of the 
604. plcading. 8 | | | 

Yelv. 211. Hob. 138. $5. Com. Dig. 199. - py 
If awritoferror I he iſſue being joined thereupon, and found for the plaintiff, 
be directed to and now error being brought, it was moved, that the writ was not 
| ſeveral Juſtices, good; for it reciting the error to be in the record of 7 7 ment 

3nd returned by peſore the biſhop and eight others therein named; and b 


Cs 70 


5 __ Us Linley, who was not mentioned in the writ of error to be any of 
record, it ſo far them before whom the judgment was given; and for this cauſe it 
removes it, that vas urged at the bar, a the record was not well removed, 

. * then t had no authority to proceed. But it was thereto ay- 
5. Co. g1. a, fwered, that in regard it was before nine, it was before eight, ſo 3 
7. Roll. Ab. there is not anyfalfity therein; but not # conver/o; and in proof ther- 


_ of was cited 31. A. pl. 1. and the earl of Leiceſter's Caſe in Plowden, 
Dyer, 2 : But ALL THE Couxr conceived, that the record could not be 


Hob. 139. examined upon this writ of error; but there ought to have been 
Carth, 158. 2. Sid, 104. 193. 1 Salk. 264. 660, Stra. 316. 2. Hawk. 419. ** 
. , 2 


e re- 
part of them cord removed, it appears to be before nine Juſtices, viz. Sir Hey 


e 


2 », towed 


” & fs 
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2 new writ of error de recordo quod coram vobis reſidet as it hath Ooecz 
been ruled where the writ of error was before Sir James Dyer et I 
feciis ſuis, it being before Sir Anthony Brown, was not good (a). ? 


Alſo, upon view of the record it appears, that the writ of error A writ of error 
was directed to the biſhop and eight others, to remove the record — no vir 
of a judgment, &c. and eight of them only certified the record, umber of the 
and not the ninth ; nor doth it appear that he was dead or re- juages, is bad. 
. moved. And for this cauſe alſo the writ was held to be ill.— yep, 42. 


Vide 28. Hen. 6. pl. 11. a Hob. 139. 
Stra. 470. 


(a) By g. Geo. 1. c. 13. all writs of hall be amended, and made agreeable to , Hawk. P. C. 
error wherein there ſhall be any variance ſuch record by the reſpective courts here 421. 


from the original recorg, or other deſect, ſuch writ ſhall be made returnable. Ld. Ray. 1201. 
Dovugl. 194. 2+ Term Rep. 37. 
Aſh againſt Brudnel. Caxt 11, 


ACT ION UPON THE CASE ; for that he tore off the ſeal An action for 
of a deed whereby John 4/ granted to him unum amualem mm xn 

redditum fove annuitatem of ten pounds during his life. Not guilty , men u 

being pleaded, and found for the plaintiff, it was moved in arreſt it was for; or 


| . . grantor's ſeal ; 
Fixs r, Becauſe he doth not ſhew whether it were an annuity, or chat it there- 


or a rent iſſuing out of the land. by loſt its force. 


SECONDLY, Becauſe he doth not ſhew that it was the ſeal gf 1. Com. Dig. 
the grantor ; for it is /igillum eidem annexat. and he doth not ſay, 294 _ 
the ſeal of the ſame deed, nor the ſeal of the ſaid bes Aſh : allo — 3 
he ſets not forth, that by reaſon thereof the deed loſt its force, — 
— _ he loſt the annuity ; ſo as he ſhews not any ground for 

e action. 


But, notwithſtanding theſe and other exceptions, it was ad- 
judged for the Phintiff 


Gybſon againff Harbotle. Car 12. | 
Eaſter Term, 7. Jac. 1. Roll gz. 


DEBT by an executor. The defendant pleaded a releaſe of the Error, Becauſe 
teſtator made to himſelf. Upon non 9% fattum pleaded, it was the judgment 
found againſt him, and judgment in miſericordid. Error thereupon 7% Ny 1-5 
was brought, becauſe it ought to have been a capiatur; for that eiae.“ 
he pleaded a falſe deed. Jide 33. Hen. 6. pl. 54. 3. Ediv. 6. 3. Co 60. 
Dyer, 67. ; a 
By 16. and 15. Car. 2. c. 8. no judg- entered for the other; and by g. and 6. 
ment ſhall be reverſed for want of a miſe= Will. 3. c. 12. the cepias pro fine is abo- 
ricordia or fapiatur, or becauſe the one is liſhed. See Salk. 54. Comb. 387. Carth. 390. 


Gomerſale againſ Wayts. _ Cars 15. 


AET ION OF TROVER. The defendant pleaded, that he Goods taken 
took them as bailiff of the king for diſtreſſes upon a plaint vader a 4. 
in eurid manerii, and ſold them. It was thereupon demurted: and g * © ow 
adjudged ill; for upon a diſtringas the cattle ſhall not be ſold, eſ- cannor be fold. 
Pecially in a court on, although it were in the king's court. yep. 194. 

N 6 Lut, 2423. Salk. 203+ 221 


Cotton's 
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cu 14. ; | , 5 Cotton's Caſe. 
If bail jam TJENRY WILLIAMS having ford Hugh ap Owen ap Llind fot 
in a feigned a debt of fifty-five pounds, he being enforced to put in ſpecial 


mam, 250 (hy bail, one Henry Cotton became one of his bail, and took upon him 
plalngE, on re- name of Thomas Cation, of Reading, in the county of Br; 
* — (who was a frecholder of good eſtate), and ſo had done in divers 
obtain judg- other actions, and gave 1 — e name of Thomas Cotton, who 


ment on a ſcire vas his brother, for bail: and E the plaintiff having recovered 


2 — _ againſt the principal, and ſued two ſcire facias againſt the bail, and 


fonated, a vacet having judgment and execution awarded againſt him, and taken 
hall K ＋. he complained of all this practice to the Court, and 


on — roll, and pro by divers witneſſes that he was not at London at the time 
| the * — of the bail taking; and it was cogfeſſed by the defendant, and thoſe 


cies fet atide, who procured the bail, that He Cotton put in the bail. Where- 
upon this matter being diſcloſed, for that it was done 1h deceit of 
the Court, it was awarded, that a vacat ſhould be made of that 
bail qusad him, and of the judgment in the /cire facias ; and Manx 
ſhewed a precedent to the Court where it was ſo adjudged. 


By 21. Jac. r. c. 25. it is ſclony with- and 5, Will. and Mary, c. 4. if any perſon 
out clergy to acknowledge, or procure to ſhall, before any commiſfioner authorized 
be acknowledged, any bail in the name of to take bail, perſonate any other perſon, 
another perſon not privy or conſenting whereby the perſon ſo perſonated may be 
thereto : but it was held that the bare per- liable to the payment of money, they ſhall 
ſonating bail is not felony under this ſta- be adjudged felons. 7. Hawk. P. C. 178, 
tute, unleſs it be filed ; and therefore by 4. 179. 4. Bl. Com, 128, 


T 90 
c 25 Dowglaſs againſt Kendal. 
Michaelmas Term, 7. Jac. 1. Roll 356. 


Tf a man claim 'P RESPASS ; for taking and carrying away thirty loads of thorns 
all chorns grow- of the plaintiff's, by him cut down, and lying upon his land at 
ing on ſuch a (hippingtoarden, in a . called the Common Waſte. 


— Archyp 4 The defendant juſtifies, becauſe the place wHERE, &c. is an acre; 
though cut by and that he is ſeiſed in fee of a meſſuage and three acres of land in 
anger. Chippingwarden aforeſaid ; and that he and all whoſe eſtate it was, 
$.C. Moor, 411. &c. have uſed from time to time to cut down and take omnes /pinas 
dg ag” 2A creſcentes upon the ſaid place, to expend in the ſaid houſe, or about 
Beownl. 21g. the faid lands, as pertaining to the faid houſe and lands ; and ſo 
Cro. Elia. 434 juſtifies, &c. 2 

n 93- The plaintiff ſhews, that Sir Richard Saltington wa ſeiſed in feo 
— 3% of the manor of Chippingwarden, whereof the place WHERE, &c. is 
1. Mod. 74- reel, and granted licence to him to take the thorns ; whereupon 
3. Mod. 250. cut them down, and the defendant afterwards took them. 


Cro. Car. 146. 


3 Upon this plea it was demurred; and, after argument at the bat, 
| adjudged for the defendant : for, as this caſe is, the lord may not 


747* 


cut down any thorns, nor licenſe any other to cut them down; 

for the defendant preſcribeth to have all the thorns growing upon 
that place, and this preſcription excludes the lord to take any 

thorns there: but if he had claimed common of eſtovers only, 


then if the lord had firſt cut down the thorns, the — 
| migh 
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might not take them; and if he had cut down all the thorns, the Dower aus 
commoner might have had an affiſe ; but here he preſcribes to 47 
have all, which is admitted by the replication, and is well enough; — 
and ſo hath been reſolved in one Kentick's Caſe (a); that one may 

preſcribe to have the ſole paſturage in ſuch a —2 from ſuch a 

time to ſuch a time, againſt the owner of the ſoil, who ſhall not 

meddle therewith during that time. It was alſo, held, although he 

doth not preſcribe that it was an ancient houſe to which, &c. 

yet it is good enough; and ſo is the uſual preſcription for com- 

raon, ro. ſhall be ſo intended, — Wherefore it was adjudged for 


the defendant. e 
Sce 13. Geo. 3. c. 81. (a) Ante, 28. 


k 


Smith againſt Johns. | Carr 10. 
. SSSUMPSIT; and declares, Whereas Paul Southard deviſed to AM will 


'E him a legacy of ſeven pounds, and made his wife his execu- not — upon & 
trix, and the defendant married her, and had divers goods of the DC _ 
teſtator's in his hand; that the defendant, in conſideration the the geath of his 
plaintiff would forbear to ſue him for that legacy, promiſed to pay wiſe, to pay a 


it; and alledges, in fact, that he forbore to ſue him, &c. debt of his 
wife's due be- 


The defendant pleaded, That his wife was dead before his pro- fore the cover. 
miſe ſuppoſed to be made. Whereupon it was demurred.—And ture. 
aſterwards, upon a motion, adjudged for the defendant ;+for the S. C.Yelv. 184. 
wife being dead, he is not chargeable: and although it were al- 8d. 38. 

1 that he had goods in his hands, yet it is not thewn how he — WY 
had them, and he is thereby liable to the executor or adminiſtrator ,, Com. Dig, 
for them. | | 150. 
| Cowp. 548. 


Berreblock againſt Michel, 
Trinity Term, 7. Tac. 1. Roll 1050, or 16 50. 


ASSUMPSI T. Whereas Thomas Lord Burgh, on the iſt April, The delivery of 
; 39 Eliz. was poſſeſſed of divers goods and chattels, wiz. of ode pledged 

a pillar of gold, &c. and, among other things, de uno , * dane or 
ANGLICE, abilement of gold, &c. of the value of five hundred — ſor a pro- 
pounds, and I — delivered them the ſame day and year to miſe to pay a 
the plaintiff for four hundred pounds; and whereas the ſaid Lord debt due from 
Burgh was indebted to him in twenty-five pounds for filver plate —_— = 
which he ſold and delivered to Lady Frances, wife of the ſaid Lord (cy ware del. 
Burgh, and that he being ſo indebted died: that the defendant, ered. 

the gth of May, 40. Eliz. in conſideration the plaintiff would, Roll Abe 

at the defendant's requeſt, deliver to the ſaid Lady Burgh, being a Hob. 4 mo 
widow, the ſaid goods and chattels adtunc exiſtent. ad valentiam 500l. 1. Sid. 31. 
pledged to him, ut præfertur, for 4031. 68. 8d. by the defendant Cre. Fliz, 538- 
to be paid, aſſumed that he would pay to the plaintiff the twenty- *- Wile 113. 
five pounds when he ſhould be requeſted; and alledgeth in fact, 
that he, the ſaid gth May, 2 Elix. at the defendant's requeſt, 

2 the payment of the faid 403. 68. 8d. delivered to the ſaid 

dy Burgh the ſaid goods and chifttels ſo pledged to him; and 

that the defendant, licet ſuch a day he was requeſted, had not paid 
| ſaid twenty-five pounds.-After non 41 t pleaded, and 
ound for the plaintiff, it was moved in arreſt of judgment, 


CAP, JAC, 8 Fixer, 


Casz 174 
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An omiſſion in - Frg8T, Becauſe there is a blank left for one parcel of the goods, 


_ L che although it is Ax Lick an abilement of gold, yet it is not good; 
A for it is parcel of the conſideration, which ought to be certainly 
men? only, is Alledged. — Sed nan allocatur; for it was ſaid by THE Court, that 


not material. it was but an inducement to the action. 
1. Com. Dig. 338. 


The omiffion of But it was reſolved, that it could not be amended, being after 
2 word verdict (although it was ſo prayed); becauſe it was ſaid, that it 
blank for i, Was but a default of the clerk to omit the Latin word, leaving a 
with an Aegtics, Pace for it.— Nor E, that afterwards by award it was amended. 

is amendable. Ante, 43. | 

Goods fold and SECONDLY, It was moved, That the conſideration was not 
—— wi >> good, becauſe the declaration is, in regard Lord Burgh was in- 
1 debted to him in twenty-five pounds for plate ſold and delivered 
uſe of the hu. to his wife to his uſe; but it is not averred that the huſband 
band. agreed thercto, or that it came to his uſe.— Sed non allecatur ; for 
5 it is neceſſarily to be intended. 

Goods delivered 


Vue than 


pledged for, is a 
good confideras tO be 


Ante, 244, Norte, A writ of error was brought upon this judgment, and 
the ſame matters aſſigned for error, and the judgment atfirmed. 


| Caxx 15. Llewelyn againſt Williams, Philips, and Morgan. 
Trinity Term, 8. Jac, 1. Rll 150. 


In eje&ment on FJECTMENT of a leaſe made the 12th December, habendum 

— « 4 prime die.” Upon not guilty pleaded, the jury found a 

n A die fe made in hec verba, * was dated the firſt of December, 
c 


Auen, the eject . 
1 HABENDUM ! from henceforth,” but delivered the 12th December. 


| 8 —— ſane Whether that were according to the declaration? was the queſ- 
TO « 8 tion: for it was objected, that from the day of the date,” and 
bon frembence. from henceforth,” are ſeveral commencements; for the one be- 
forth; it may. gins upon the day it was ſealed, the other the day after. 
— 96. 135- But it was reſolved by THe CourT, that they are both one, 
Poſt. 312. 662. being a computation of time from the time paſt, and both ſhall be 
"hay pleaded to begin from the day of the date, when the leaſe is after- 
4 — % ward ſealed another day; but if he declares of a teaſe of the iſt 
Co. Ut. 46, of December, 1 ABENDUM © @ die dals,“ the ejectment cannot 
J. Mod. 198. be alledged the ſame day; but if the leaſe be made the 1ſt of De- 
Ld. Ray. 84. cember, HABENDUM © þenceforÞÞ,” the ejectment may be alledged 


=_ oh the ſame day: wherefore it was adjudged accordingly. | 
Selk. 8. 413. 10. Mod. 177. 265. 3. Bac. Abr. 342. Comb. 83. Ld. Ray. 280. 430, Run, der 


90. Powel on Powers, 8. Cowp, 189. 714-719. Doug. 44. 
| 7 | Ln Ay lor 
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Aylor againſt Chep. c 19. 


TRESPASS: Upon demurret the caſe was, One deviſeth his On a deviſe to 
J jands to his two ſons, and the heirs of their bodies; and ſaith, 2 ſons, and 
that his executor ſhall have them * until they come to their ſeveral r h exect 
e ages of twenty-one years.” The one attains to the age of twenty- the land until 


one years : | | | | 2 hep * their 
And, Whether he might. enter or no? was the queſtion: for it — — + SM 
was objected, that it was a joint eſtate to them, and that the ſur- his poſſeton of 
vivor ſhould hold place for the freehold ; which cannot be if they the joint eſtats 
ſhould have ſeveral commencements, and that the executor ſhould SE 3 
hold them until they both come of full age. — r 
And of this opinion was WILLIAIis; but the other Foun, C. gun 
JusT1CEs e contra; for the words being, until they accompliſh ay 
their ſeveral ages, that is, reddends /ingula /ingulis, when either S. C. Velo. 183. 
of them came to the age of twenty and one years, he ſhould then Dyer, 25. 
have his part and poſſeſſion, and yet the joint tenangy ſhould. hold 5: * * 
place. Wherefore it was adjudged for the plaintiff. map og 2 
> __ — jy Bulſt. 48. con. Salk; 153; Ld. Ray. 495+ Comp. 257. 305+ 352+ 777. 833. 


The King againſt Stanton. Cain 26% 
:  Michaelmasi Term, 4. Fac: 1. Roll . ; 

9” IWARRANTO for claiming a leet and court- baron from & 9 warrand 
I chree werks to three weeks, injra manerium de W ARFIELD et ies 3 
we WARGRAVE, and to have bona et catalla felanum, and divers 9 if * 
other liberties. He diſclaims in all, except the having of a court- party plead, 
baron within his manor of Warfield; and thereto he faith, that and intitle 
Sir Henry Nevill was ſeiſed in fee of the manor of Warfield, bimſeit to « 
whereof the manor of Newname; the manor of Lafie/d, and the — 
manor of Aylwards, within the ſaid manor of Marfield, were par- to bold ibe 
cel, and demiſed and demiſable, time whereof; &c: in fee, by copy, coir ; for that 
at the will of the lord, according to the cuſtom of the manor of is incident to 
Warfield; and that the manor of Newname is known, and time 
whereof, &c. had been known as well by the name of the manor . Com. Dig- 
of Newname, as by the name of a meſſuags, and ſeven acres of cuſ- -— pF" 
tomary land, and twenty ſhillirigs rent, arid by that name was de- yew. * x 
* — by a copy ; and that Sir Henry Neuill, 18. Elia. granted it Co. Lit. 58, 

copy to the defendant in fee, by the name of a meſſuage, &c.; 1. Bulſt. 54. 
rc ratione et virtute prædictorum he held a court-baron, and claimed Noy, * 
from three weeks to thtee weeks, tanguam pertinent. c. The like Cs Bits 


title he made for the other two $1 and it was * 
murred. | . 3 1. Bl. Rep. 580. 


Figsr, It was moved; Whether a quo warrants did lie of Shs whe 

er for it is incident to the manor, and is not any li- 
erty which the king can havediſtin& from the manor; and being 

0 ee: right, the king cannot have a quo warfento tliereof. 
nd FLEMING, Ghief Justice, was of that opinion. Fenner 
wr thereof. But YELVERTON, 2 and CRokk, 
1 at a quo warrants well lies: for it is matter of right to 
016 courts, and to adminiſter juſtice; and to hold pleas; and to 
| 92 | draw 
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L 
The Krxs draw aſſemblies of men together, and to ſwear officers ; which if 
PE any doth without right, he is to render an account thereof; and 
therefore a quo warrants lies, to ſhew by what title he holds it. 
But if he there intitles himielf to the manor, then he need not 
fo ſhew that he is to have a court-baron; for that is incident 
thereto. 19. Ew. 2. Duo Warrants,” 3. Co. 138. 141. 


9 AND here the judgment is not, that the king ſhall ſeize, becauſe 
not the frm. it is not any ſuch franchiſe as the king may have; but it is, that the 
chiſe, judgrient de fendant ſhall be ouſted of that liberty, as 15. Edw. 4. pl. 7. is. 
of ouſt-r ſhall And ſo it was cited to be adjudged in Chadwell's Cafe, tor the ma- 
de given, nor of Een. 

1. Falk. 374. Stra. 2 102. . Term Rep. 515. Co. Ent. 527. Show. 280. 2. Mod. 234. 
4. Mod. 58. 3. Term Rep. 

r er We}: all held, that a copyholder cannot hold a court- baron 
ed by copy can. to have forteitures, and hold pleas in a writ of right; for it is 
not havea oppo/itum in objetlo, that a tenant at will thould hold a court. 
court baron for Fx, EMING ſaid, that a copyholder peradventure, if it had been 
OY ef well pleaded, might have a court to admit other copyholders there: 
Poſt. 329. but the other Juſtices denied it; for a tenant at will cannot grant 
„ * — _—_— it was adjudged for the king, 
x. Bulit. 53, Mat he mou ouſted. 

C:o. Car. = Yelv. 190, See Hargrave's Co. Lit, 58. b. tis, Gilb, Ten. 215. 


See 9 Ann. c. 20. 


* 21. Wood againſt Ingerſole. , 
= Zafer Term, 7. Fac. 1. Roll q . 


A teſtator de- FJECTMENT. Upon a ſpecial verdict the caſe was thus: 
whes three dj. A man having three ſons, John, Edward, and Miiliam, and 
tinet parc:1s of lands in thice {everal villages, viz. A. B. and C. deviſes “ the lands 
land feverrhr « in A. to Jobn his ſon, the lands in B. to Fdward his ſon, and 


3 * the lands in C. to H illiam his fon; and that if any of them die, 
them ſhould die, the dther ſurviving i all be his heir (a). John, the eldeſt fon, hath 


the other ſurvi- iſſue J. and dies: and, Whether the land in 4. ſhall go to Edward 
ving mould be and Milliam, the younger ſons, or to the heir of John, the eldeſt 


. — 2 ſon ? was the queſtion betwixt the defendant claiming by a leaſe 
inue and dies: from the heir of John, the eldeſt fon, and the plaintiff claiming 


and it was ad- under the ſaid Edward and William, the younger ſons. 
Juoged that Atſter argument at the bar, FLEMING, Chief Juſtice, ſaid, that 


deſcent of the . 22 d 2 
fee upon him he conceived it * ＋ veſt in the two younger ſons by way of re- 


e words, that every one ſhall be heir to the 
death, had other,“ tant amount, and imply that every one ſhall have it after 
merged the free- the other: for although the freehold eſtate of the eldeſt ſon ſhall 


d deviſed ; ; 
— Fora; be drowned by the deſcent of the fee, yet it was not ſo drowned 
the contingent but that by lis death the ſurviving ſons ſhould have it for their 


remainder. lives by this limitation and the intent of the will ; wherefore ſuch 


Toft. 656. 855. conſtruction is to be made to uphold it, if poſſible may be. 
1 Co. But ALL THE Jus r iczs, except FLEMING, were of opinion, 
„ng in regard nothing but a freehold paſſed by the deviſe, the rever- 


67. and 182 b. a 
Cro. Car. 185. Pol. 470. 481. Owen, 25. S. C. 1. Bulſt. 61. Ray. 455. 2. Lev, 202+ 5 Com. 


Dig. 226. 4- Bac. Abr. 332. Fearne, C. R. 264. Powel on Dev. 418. Dougl, 502. 


{a) The words upen the roll are, * and —See alſo Fearne's Conting. Rem. 264- 
« if ary of my ſons die, the one to be the and 8. C. 1, Bulſt, 61. Pollex. 479- 481. 


4% iber beir. L. C. B. PaK A5 MS, gon 
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Gon in fee deſcending upon the eldeſt, had drowned that eſtate; Woo 
and that his death afterwards could not revive and veſt the re- , 4% 
mainder in Milliam and Edward. Wherefore it was adjudged for Int. 
the defendant (a). S 

(a) This judgment appears to be a miſ- 61. it is entered quod quzrENs wil ca- 
take, Fearne 264; for by S. C. 1, Bulſt. piat per billam. 


Dobſon againſt Keys. 5 
Trinity Term, 7. Jac. 1. Roll _. | 
DBI. upon an obligation of ten pounds, dated 23. January If the words 


10608. The defendant demands oer thereof, which was en- 7 7 —— 

tered in hæc verba: ** NoVERINT univerſi per præſentes me KEYS that the panty 

« teneri et firmiter obligari WILLIELMO DOBSON in decem libris bene is bound, it is 

« et fideliter ſoluend. Dat. tres viginti wad or anno regis Jaco i g00d. 

« Anglia 42. et Scotiæ 6. et anno domini 1608.“ And it was ſigned gn 147-294 
” f Poſt. 640. 

Robert Keys. 


| . Co. 5. 
It was demurred, Whether it were a good bond, and whether the IO 33. 


declaration is well warranted thereby ? Yelv. 193- 
Cro. Car. 417. 


Adjudged to be good; for it is but falſe Latin, which ſhall not 2. Vent. 106, 
make void a bond; and the date is impoſſible as to the year of the Cowp, 600. 
king; but the year of the Lord and the day of the month ſuf- 
ficeth : and the name of the obligor ſubſcribed is ſufficient, though 
there be a/ blank or blot for his chriſtian name in the bond, 
Whereforé it was adjudged for the plaintiff. | 


CASE 22. 


Ward againfi Ellayn. Cave 23. 
Eafter Term, 8. Jac. 1. Roll 166. : BEA | 


ERROR of a judgment in an inferior court. The error aſſigned Proceſs of en 
was, Becauſe the firſt proceſs was a capias, where it ought to inferior court, -- 


A Ante, 108, 222, 
have been a ſummons, —And it was therefore reverſed. Cro. Car. 91, 


2. Com. Dig. 611. 3. Bac, Abr. 748, 749, 750. See alſo the caſe of Honeywood v. Marſhall 
Dougl, 62, 63. 


Hawkins againſt Moor. | C 24. 


FJECT MENT by the leſſee of Sir Heury Brown, againſt the de- Entry pit dar- 
fendant, leſſee of the Counteſs of Pembroke, of lands in Xilling- — 
ton, and two other villages. "The defendant pleaded not guilty ; weather, 1 
and at the xiſi prius pleaded, that the plaintiff puis le darraine conti- iſue, in abate« 
nuance entered into a cloſe, parcel of the premiſes, and him expelled. ment of <je&- 
It was thereupon demurted; and the cauſe was, for that he doth ment; but the 
not declare in which of the villages the cloſes lay.—And now pag. —_ EN 
YELVERTON, before the plea was. made, moved the Juſtices at arent — 
Sorjeants Inn in Fleet- ſtreet, whether this plea were receivable : and was made muſt 
_ all held that it was; for it is matter in fait, and peremptory be ſhewn, 
to him who pleads it. And although it was objected, that thereby . 303. 33% 
all trials may be ſtayed, yet it was ſaid, that as areleaſe or matter of YT — 
bar may be pleaded, ane is receivable, ſo may this plea at the dif- 3 _ 
cretion of the Juſtices, if they perceive any verity therein (a). 2. Brownl. 241. 


8 767. 26, Hen, 8. pl. 3. b. Lutw. 39. 5. Edw. 4. pl. 60. Plowd. 92. 1. Bulit. . 


( Now by 4. and Ann. c. 16. the truth of dilatory muſt 
by affidavit, $es 3. Wir - He 8 25 * 


$3 SECONDLY, 


— - . 


2 — — - j o 
— ms. i. een ene ĩ — 0 


<a 4 > 4A. — - —— — — — oa oe __ 
— — — —  — — —— — — 
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Juſtices of i, SECONDLY, It was moved, Whether the ee of nl/i prins, be. 
t have a dif- fore certificate of it with the paſtea, may ſuffer amendment thereof, 
20 de * was inſtantly prayed? 
abo:cment ; but But oy all held, that he ought not to ſuffer any amendment 
1 for his authority is but to receive the plea ; which beiug 
plication, dendered at the affiſes, during the time of the aſſiſes, might have 
x. Bolt, 5. been amended ; and the plaintiff ought not to have replicd there. 
1o- Her. J. pl. to :; but after the aſſiſes paſt, his authority is determined. 


1 Wherefore, according to that opinion, he certified the plea, wit? 
v4 Me. 307. the-poſiea, into the exchequer, where the action was brought: and 
7. Com. Dig. there the plaintiff demurred upon this plea ; which being entered, 
73: wWuõas argued the ſame Term.—And for that cauſe it was held, that 
| the plea was ill in ſubſtance ; for it is uncertain, and there cannot 


be any trial for the want of the places. Wherefore jt was ad- 
jaiged Wy Bar| =: eregore qt 


for the plain 


e 25 Grymes againſt Shack. 


Trover will ie A CTION of trover and conyerſion of one hundred muſk-cats, 
for muſk: cats, and fixty monkies. The defendant pleads not guilty; and it 
monkies, and was found againſt him: and it was moved in arreſt of judgment, 


| Parents, with. that an action lay not, becauſe he doth not ſhew that they were 


ſaying t 
— Aran tame or reclaimed ; as 12. Hen. 8. and 14. Elix. Dyer, for a hawk. 


Poſt. 331: — Sed non allocatur; for they are merchandiſe, and valuable. And 
co. Car. 19. ſo it is of an action for a parrot. Wherefore it was adjudged for 
39. 553- the plaintiff. Nes 8 05 | 
7. Zulſt. 95. | , 

3. Lev. 336. 1. Com. Dig. 219. 1. Salk. 556. 1. Ld. Ray. 250. 5. Mod. 375. 5. Com. Dig. 352. 
$-Bac. Ab. 264, INS Lots | 


| Carr 26, Rogers againſt Head. 
Tf a man di- A SSUMPSIT. Whereas the defendant is a common carrier 
tale to carry from London to Leatherhead in the county of Kent, et retror- 


_ the goodsofan- ſum; and he delivered to him three pounds, to be delivered at the 


mw — . Black-boy in Southwark ; that the defendant in confideration of thy 


Bie, and he ne- Premiſes, and for that the plaintiff did undertake rationabiliter 


gle ſo to do, to content him for the carriage, promiſed ſafely to convey it thi- 
an action on the ther, and to deliver it at the Hie ſign to the plaintiff; and in fact 


caſe lies againſt .: , 
him, althoogh faith, he hath not done it. 


— nai The defendant pleaded non aſſumpfit; and being found againſt him, 
Poft. 370. it was now moved in arreſt of judgment, that the declaration was 
+. Roll. Ab. 2. not ſufficient to maintain the action, becauſe he doth not ſhew 
2: Sid. 245. that he was a common carrier at the time of the delivery, but that 
Cro. Elz. 149. he now is; and unleſs he were a common carrier, he cannot charge 
_ — him but by a ſpecial action; but here he chargeth him upon his 
7. Keble, on promiſe, wherefore it is not ſufficient ; for the confideration that 
Com. Rep. — 8. he would rationabiliter content him for the carriage, not promiſing 
2. Saund. 380. any certain ſum, being uncertain, is void; as the caſe in Dyer to 


2. Ld, Raym. ſelf ſo many trees as may reaſonably be ſpared, is a void contract. 


918. . 
Stra. 128. Sed non allocatur; for the conſideration is ſufficient, becauſe a carrier 
1. _ Rep. | ; : may 
27+ 33- 659+ ; 
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may demand as much as is reaſonable, and the other 1s baund to _ = 
pay it; and it is the uſual courſe to appoint a taylor to make a 14 
garment or 2a ſmith to ſhoe his horſe, and that he will content 

him, and ſuch a contract is good enough. And it hath been ad- 

judged in this court in Brett 2. Smith (a), that if one promiſe ſo 

much for his tabling as it ſhall be reaſonably worth, with an 
averment that he ſo many weeks tabled with him, which is worth 

ſo much every week, it is good enough. So in the principal caſe 

it was adjudged, that the action lay upon that promiſe, but not 

becauſe he was a common carrier. 

() Cro, Eliz. 756. 


Sir William Wrey againft Veſper. Cas 25. 


CTION ON THE CASE. Whereas the mayor and bur- A preſcription 
geſſes of _—_ in the county of, &c. were ſeiſed in fee of u. and ay 
three water-mills in Liſcarrel aforeſaid ; and that the faid mayor ee — 
and burgeſſes, and all thoſe in the ſaid mills, for them, their te- ay thofe in the 
nants and farmers, time whereof, &c. have had their water- ſaid mills, for 
courſes running from a place called Hederbridge, in the pariſh of "> — te· 
Liſkarrel aforeſaid, the ſaid mills to ſerve them with water to — 
rome corn ; and that ſuch a day and year they demiſed to him the , water-courſe, 
aid mills for twenty-one years; and that he being ſa poſſeſſed, &c. is well al- 
the defendant on 1. Ofober, 5. Fac, 1. at Liſtarret aforeſaid, be- ledged. — 
tween Hederbridge aforeſaid and the mills, in a cloſe wherein the %% in 


ſa 
mo lendinor «al, 


mills are erected, and where the water-courſe uſed to run, digged ib. 6. 
a trench, and diverted the ſaid courſe of water; whereby it came ta 
paſs, whereas he uſed to grind every week thirty quarters of corn, 

he could now grind but only ten quarters, &c.— The defendant 
pleaded not guilty ; and found againſt him: and it was now moved 
inarreſt of judgment, Fixs r, That the preſcription is not good, for 

that it is for them, their tenants and farmers, and he dath not fa 

corund. molendinorum.—Sed non allocatur; for it is ta be ſo intended, 

and not that he was farmer of any other thing. | 


SECONDLY, That the venue was from the vill of Lit rel, What hall be 
where it ought to have been from the pariſh of Liſtarrel; for the 22 * 
water- courſe is alledged to be current from the place called He- _ long 
derbridge in the — of Liſtarrel aforeſaid, and the ſtopping is poſt. 274. 341. 
between Hederbridge and the mill.— Sed non allocatur ; for the pa- 586. 676. 
riſh of Liſtarrel and the vill of Liftarret are intended to be all Co. Ut. 125. 


one; and Hederbridge is but a place known, and no vill by intend. Hob. 6. 


ment. Wherefore it was adjudged for the plaintiff. Co. Eliz. 33%, 


. Cro. Car. 151. 


Salk, 501. 1. Vent. 170. 1. Brownl. $2, 4 Burr. 251% 


| The 21, Jac, 1. e. 13. gives aid after by 4. and 5, Ann. c. 16. and 24. Geo. 2. 
yoo where the 2 is awarded out of c. 18. every venire ſociat ſhall be from the 

many or too places in the cqunty body of the county in which the action is tri- 
named, The 16. and 17. Car. 2. e. 8. able. See Mr, Hargrave's Co. Lit, 
zures the viſne wholly, if the cauſe was 125. de Lav: 
tried by a jury of the proper county ; and 


Oſhey againſt Sir Baptiſt Hicks. „ 
(COVENANT upon an indenture dated the ninth of October ; To 2 covenant 


84 


38. Elia. wherein was recited : WUEREASs by indenture of dated the ain, 


charter- party, dated 8. September, 38. Elia. between the plaintiff conditiones in | 
and 


— 
= b \ 
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— 


pay for pou and Francis Cherry, the plaintiff having hired of him a ſhip for a 
| een. voyage to Dantzict for corn, upon taking the ſhip, it was agreed 
| „ups to be between them, that the ſhip ſhould be laden with corn, &c. to 
„lade on Dantzich, and to ſail to Leghorn, c. Now by the faid indenture, 
board ſoch a upon conſideration the plaintiff had agreed that the defendant 
Nip, the deten- ſhiould have the moiety of the corn gow tunc fuit, or afterwards 


dant may tra- voyage, the defendant pro- 


verſe the deli. ſhould be laden in the ſhip in the ſai 
very on the miſed to pay the moiety, of the money for the ſaid corn quod tune 
ninth, ard Fat, or afterwards ſhould be laden, &c.; and alledgeth in fact, 
— ae that upon the ninth of O#2ber, 38. Ex, the ſhip was laden with 

"d detvered on fixty laſts of corn; and for non performance of this covenant, 


ard delivered on - 
the twenty, brought the action. 


| —_ 3 The defendant pleaded, that the deed was ſealed and delivered 
| —— ag after. the 28. Odober, 8. Eliz. et quid adtunc vel paſtea there was not 
| ward: ſhipped ; any corn laden there; and traverſeth the delivery thereof the ninth 
for he is not of October, or at any time afterwards before the 28. Ofober, 38. 


bound to pay 777; - - urred. 
— Eliz. And it was thereupon demurred 


MHipp-d after YELVERTON argued, that the plea is not good to traverſe the time 
4 the care and of the delivery; Gr if there were corn in it the ninth of O#eber, 
4 — 2 which was the date of the deed, he ought to anſwer thereto, and 
hed;  fatisfy for it, although it was not laden 28. October, 38. Eliz. (for tlie 
Ante, 136. truth is, the corn was caſt away between the ninth and the twen- 
Poſt 285. 646. ty-cighth of Ofecber) ; for that hath reference to the date of the 
Co. Lit. 463. deed, as to their agreement, eſpecially when two times are men- 
Dyer, 139. tioned in the deed, and all the covenants are referred to the time 
_ . of the agreement; and for proof thereof he relied upon 32. Her. 
Ld.Kaym. 354. 6. pl. 16. 
3. Com, Dig. 355- . | | | 
Every deed ſhall But againſt that it was argued, and ſo reſolved by ALL rug 
de intended to Cour, that in regard he declares upon a deed dated the ninth 
N Oetober, 38. Eliz. it thall be always intended to be delivered, and 
— Alete the to have his eſſence at that time, and at no other; and if he would 
conrary be afterward confeſs it to be delivered at any other time, it is a de- 
prove:t. parture from his declaration, as 5. Hen. 7. 27. 1. Fliz, Dyer, 167, 
Poſt. 6:6. 1. Hen. 6. pl. 4. and 5. Co. 1. And the words of the deed, © that 
Ante, 253. 4 he ſhould pay for the corn then laden, or afterward to be laden 
2. Inft- 674 4 therein, this word tunc is referred to the time of the effence of 
the dced by the delivery, and not to the date: for if it were deli- 
Salk. 76. 493. vered ten months after the date, he ſhould not have any benefit of 
Ld. Ray. 345: the corn laden, and ſpent, or fold before the time of the delivery: 
2076. therefore he ſhall not he charged with it for the time before the 


3. Bac. Ab. delivery, 


Satin Abe KS Za S ww — — — — * — 
= — — « — — — _ — = 
— — — 2 — — ——— — 


Covenarits refer FLEMING faid, If one covenants that 7. S. ſhall have all his 
wo the day the trees now ſtanding, it refers to the trees ſtanding at the time of | 
de-d is diver- the delivery; and if any be felled after the date, and before the de- 
74. _ nor to livery, he hath not any remedy for them: wherefore the plea and 
22 the traverſe are good. And it was adjudged for the defendant. 
Doug. $3: Vide Dyer, 221, 307, and Plawd. Adams" and Wroth/ley's Eſe, ad- 


func in tenurs Wilcocks, 


Hayw3rs 
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Hayward againſt Hayward. Cazn 29. 


ERROR of a judgment in the common pleas. The error aſ- If an attorney 
ſigned was, For that the defendant, being an attorney in the appear in per ſer, 
common pleas, and ſued by bill, appeared and pleaded in proper . 3 
perſon ; and being at iſſue, the record of the /i prius was, ** quod peared by tne 
am preditt. le PLAINTIFF qudm DEFENDENS appeared per at- ay, it may be 
« torngtos infra nominatos; and the verdict paſſed tor the plaintiff, amenced. 

and judgment for him : whereas the defendant could not appear 

« per attornatum infra nominatum,”” there being no attorney in the 1. Sid. 134. 
record for him. And that was held to be an error, if the record was 

ſo; becauſe the parties ought'to appear in perſon, or by attorney, 

where the inqueſt is to be taken by default: but the truth was, 

the defendant appearing in proper perſon, it being but a miſ-entry 

of the clerk, it was 1 awarded to be amended; and the Poſt. 36%. 


judgment affirmed. 


William Lewſon againſt Kirk, ; Carr 30. 
In the Exchequer. 


ACTION UPON THE CASE. Whereas the plaintiff is, and If a merchant's 
for twenty years laſt paſt was, a citizen and merchant of Len- ſervant take his 
dm, uſing traffic into parts beyond the ſea ; and the 20th May, males goods 
32. Fliz. took his journey from London in partes tran/marinas to wget 9g 
merchandiſe ; and the ſame 20th April, 32. ELz. at London, in the England, and 
pariſh of Aldermanbury, in ward of Cripplegate, did truſt and ap- beſore payment 
point the defendant as his ſervant to receive in his abſence, and ot the cuſtoms 
when he ſhould be in his journey, all merchandizes of the plain- pry 2 . 
tiſf's to the plaintiff's own uſe, or what by way of merchandize — od 
ſhould be brought from beyond ſeas, or conſigned to him, and to and ſeized by, 
pay the cuſtoms and ſubſidies for them due or payable, and to diſ- d king, the 
poſe and convert them to the uſe of the plaintiff; and that the —— _ 
ſame day he took his journey accordingly ; and that the gth April, —— 
32. Eliz. in his abſence, twenty pieces of velvet, of the value of «hc caſo — 
eight hundred pounds, were conſigned by one Martin Billing fley the ſervant. 
his factor, being in Staad beyond ea, to be delivered in England, 8. c. x. Roll 
which by way of merchandize were brought into England, to a Ab. og. 
port of Londen, in the pariſh of Saint Peter's, near Paul's wharf, in O. Lane, 65. 
the pariſh of Ducenhithe, in a ſhip called the Dolphin: that the de- 8 pl. 14 
fendant having notice thereof, and knowing that ſubſidy was due * wn 
to the queen for them, and if they were landed, the ſubſidy not paid sid. — 4 
or agreed for, that they thereby were forfeited, and might be ſeized ; Lev. 188. 
the defendant- intending to 7 the queen of her ſubſidy, and 2, Keb. 88. 
notwithſtanding to deduct the allowance from the laintiff of ſo — _= 
much as ſhould be due for the ſubſidy, as if it had been paid, the 10. * 
ſaid gth April, 32. Eliz. in the ſaid pariſh of St. Peter's, and ward 1. Com. Dig. 
of Sucenhithe, cauſed the ſaid goods to be unladen and put to land, 164. 
| the ſubſidy for them due being not paid, nor the colle&or agreed 3-Bace Ad. 564. 
with, &c. whereby the ſaid goods were torfeited to the queen, and wg 4g 
then and there ſeized by one Thomas Gardiner, and ari information * 341. 
brought in the exchequer for that cauſe; and there adjudged, that . Ter. Rep. 535. 


they 
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Lon they ſhould remain forſeited to the queen, whereupon he loſt all 
2 the profits of them: for which, &c. 


K Kk. b p 
; The defendant pleaded not guilty ; and-found againſt him, to 
his damage of two hundred and fifty pounds. 


It was thereupon moved in arreſt of judgment, that an action 
upon the caſe lies not, by reaſon of the confidence or truſt repoſed 
in him as his ſervant ; becauſe-it is not alledged that he had any 
money left with him to pay the ſubſidy ; and then he is not bound 
to pay it. | 

But it was thereto anſwered, that in regard he was truſted with 
all the goods to merchandiſe and diſpoſe of to his maſter's profit, 
therefore by intendment he had means ſufficient to ſatisfy the cuſ- 
tom, &c. ; for he might agree for the cuſtom, and afterward take 
and fell the ſaid goods, and then pay the cuſtom. 


For a ſecond reaſon alſo the action well lies; far he is chargeable, 
becauſe he cauſed the goods to be taken out of the ſhip not cuſ- 
tomed, whereupon they became forfeited ; and if he had not 
wherewithal to pay for the cuſtom, he might have let them alone 
within the ſhip, and not have meddled with them: wherefore, al- 
though he had been a ſtranger, he had for this cauſe been charge- 
able; @ multo fortiori, being a ſervant, and doing it by colour of au- 
thority. | 

But it was ſaid, that then this being a mere tort, the action lies 
not, but treſpaſs vi et armis. 


THe Barons at the firſt inclined to that opinion; but havingcon- 
fidered thereof afterward, ALL THE BARONs, except SNIGG, con- 
ccived, that the action well lay for the ſpecial loſs which the plain- 
tiff had by this mal feſance, although the defendant had been now 
taken as a ſtranger: alſo, although it is alledged that he did that 
in his abſence, the plaintiff being beyond ſea, yet the plaintiff may 

well have a general writ of treſpaſs, or his ſpecial action upon tlie 

caſe, as here. 43. Edw. 3. pl. 3. Natura Brevium, 93, 94. 

It is a mif-trial, But then it was moved, that here was a miſ-trial; for this ac- 
if the vexire fe- tion being now maintained againft him for his mal feſance in tak- 
ras be aware” ing the goods out of the ſhip which is in the pariſh of St. Peter's 
to two pariſhes, : 8 — 6 P . 0 

| whereit ought in the ward of Qucenbithe, the venire facias ought to be from that 
c be % e venue and pariſh only; and it was awarded as well from that pariſh 
only. and ward as from the pariſh of Aldermanbury and ward of Gripple- 
A . fate; and being made of two pariſhes and wards where it ought 
2. Roll. Abr. to have been of one only, it is as well a miſ-trial as when it is of 
625. one vill where it ought to be of two. | 


Tur Barows were all of opinion, that for this cauſe it was a 
miſ- trial: wherefore a venire facias de nove was awarded; and this 
iſſue was tried again, and damages found to four hundred pounds ; 
and judgment for the plaintiff. | 
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Thomas Rich againſt Holt. Cazr 37. 
Hilary Term, 7. Jac. 1- Roll ˖M˖ 


ACTION FOR WORDS. Whereas he being peritus in Tye, ecru 


and had been a counſellor at the common Jaw for ten years, 20 


the chancellor de cedem Thoma theſe words: Mr. CHANCELLOR, ;uttifies arto the 
« [ hope you will not believe Mr. Rich (ipſum THOMAM mods que- words © youp 
— innuendo), forheis a furtherer and maintainer of felonies.” _ — | 
The defendant pleaded not guilty to all the words except theſe: guity as tothe 
% Youplay on both hands :” and as to thoſe he juſtifies ; for that others, The 
the plaintiff, at Mitbington aforeſaid, deviſed certain articles againſt Jy find him 
one Thomas Knowls, parſon of Mithington, concerning divers miſ- 25 
demeanours ſuppoſed to be done by him; and that the plaintiff Alis damages 
afterward, viz. 11th September, 6. Jac. 1. at Cirenceſter, in the county fe br 
of Glouceſter, concerning the ſaid articles, then and there promiſed that he faid + 
the ſaid Thomas Knowls that he ſhould not any further be moleſted , tonne, 
by the ſaid articles: and further ſaid, that afterward, wiz. 16th «ar cu 
September, Fac. 1. he, ſpeaking with the plaintiff concerning 2. Covar 
the ſaid articles, told him, he had promiſed the ſaid Thomas Knowls held, that the 7 
that he ſhould not be moleſted by reaſon of the ſaid articles, and g main- 
yet notwithſtanding endeavoured, by the ſolicitation and procure- a —_ 
ment of Richard Lawrence and D. Z. to proſecute him upon the none of the 
faid articles before the chancellor and commiſſioners of the arch- words were ar- 
biſhop of Canterbury in his viſitation: whereupon he ſaid to the „ except 
plaintiff, * You play on both hands,” come bien a luy lift. — 
The plaintiff thereunto replies, de ſor tort demeſne, ſans tiel cauſe. * excinteingy of 
The parties were at iſſue upon both iſſues ; and a venire facias a 191. 


Was awarded from Mithington and Tewkſbury. 247- 


The jury found as to theſe words, * You are a lawyer, ** 649. 
and uſe, &c.:“ and alſo as to the other words, His — Moor, 868. 
** CELLOR, | hope you will not believe Mr. Rich, for he is a ſmo- 7. Lev. 32. 
** therer and maintainer of felonies,” mentioned in the firſt iſſue, 2 * 
that the defendant is cviLTY, and aſſeſs damages to 61. 138. dd. 

The other iſſue they found alſo for the vlaintif and aſſeſs da- 


mages to 6l. 138. 4d. 


It was thereupon moved in arreſt of judgment, that for the 
words in the firſt iſſue they are not actionable; for the words, 
+ You are a paltry lawyer,“ by themſelves, will not maintain an 
action ; and the words, he is a ſmotherer and maintainer of fe- 
* Jonies,” do not touch him in his proſeſſion; and he being but a 
rivate perſon, and no juſtice of peace nor public officer, an action 
ies not for them: alſo, the words found are not the ſame words 
which are in the declaration.— Sed non allocatur. 


ALL 
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Rrcy ALL THE BAarows held, that the words are all one with the de- 
Sint Ccaration, although they be otherwiſe coupled, by reaſon of the 
defendant's plea : alſo, that the firſt words are not actionable; but 
the laſt words, he is a ſmotherer and maintainer of felonies,” are 
of great diſcredit to any man, though he be not a magiſtrate, and 
are actionable.— And therefore TANFIELD, Chief Baron, ſaid, it 
was adjudged in the caſe of Sir Henry Lea, for ſaying he was 
maintainer of felons,” although it were not alledged that he knew 
* to be felons, or that he was a juſtice of peace, that the words 
re actionable: d multd fortiori, when he ſaith that one is © a ſmo- 
o therer and maintainer of felonies ;” which cannot be without 
cognizance of them. | 


Ns, If an ex> FEXCEPT1ON was alſo taken to the trial of the ſecond iſſue, Be- 
ception can be cauſe the venire facias was not as well from Cirenceffer as from the 
other vills, there being matter of juſtification in the iſſue; there- 
the veaire, on a fore it was a miſ-trial.—And as to that THE Barons doubted ; for 
demurrable they held, that the plea was ill, fo as the plaintiff might have de- 
pics ? murred upon it. | | 


If there be fe- Yet the iſſue being joined upon an ill plea, the trial ſhall be from 
vere — bn that place where the juſtification ariſeth ; and therefore they ad- 
_— dz. viſed the plaintiff, in regard there were ſeveral iſſues, ſeverally 

mages aſſeſſed, found, a6? | ſeveral damages aſſeſſed, that he ſhould take his judg- 
and ſome of the ment upon that which was clear and duly tried, and relinquiſh the 


iffoes are Joined other which was doubtful, for doubt of error; which he did ac, 
on bad pleas, 


the plainniffinay cordingly. 


enter his judg- 
ment on thoſe which are good. Ante, 95. Deugl. 376. 730. 746. 2. Term Rep, 758. 
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Doctor Trevor's Caſe. | * 


OTE. It was reſolved by the opinion of THE JusrieEs, — 
N upon a reference to * the lord — the caſe —— 4 
of Dr. Trevor, for the office of chancellorſhip of Llandaff, commiſſary in 
that the offices of chancellor, regiſter, and commiſſary, in eccle- che <cclcliatical 
fiaſtical courts, are within the ſtatute of 5. Edw. 6. c. 16. ; for al- Se oe 
though they concern matters principally pro /alute animarum, yet 5 EA. 6. c. 26. 
they alſo concern matters about matrimony and legitimation, and reſtrained 
which touch the inheritance of the ſubjects, and about matters of from buying or 
legacy for chattels real and perſonal ; and in that reſpect are courts —. — 
of juſtice; and therefore the offices in thoſe courts are as well Ney, 102. 
offices intended within the ſaid ſtatute of 5. Edw. 6. c. 16. which Moor, 787. 


reſtrains the buying of offices, as any other offices in the courts of 3. Inſt. 148. 


the common law. 12. Co, 78. 
7 Salk. 46$. 
2. Lev. 151. 289. 2. Ch. Caf. 424 2. Ven. 187. 467. Hob. 75. 4. Com. Dig. 299. 3. Bac. Ab. 73%. 


1. Hawk, P. C. 313. 


Roberts's Caſe. Cas 2. 


R OBERTS had obtained a prohibition in the common pleas to Where the ſpi- 


the court chriſtian in a ſuit for ſubſtraction of tithes ; and tal court hath 
ſurmiſed, that the plaintiff (now detendant in the ſpiritual court) — tb 


had but one witneſs to prove a leaſe of the tithes ; which was not matter, they 
there allowed, becauſe it was ſingularis te/lts : and a precedent, in ſhall determine 
Hilary Term, 38. Eliz. in the king's bench, was ſhewn, that for that which is 


this * incident to it; 
cauſe a prohibition was granted. and therefore in 


But upon adviſement in this caſe by Coxz and ALL THE uit for tithes, 


Jvsrieks, it was reſclved, that conſultation ſhould be awarded, 4. — 4 
Idle u 


FirsT, Beca te there is a rule in THE REGISTER, that where which they are 
cognitio principalis is, there cognitio acceſſari@ neceflarily follows; claimed; and a 
and fo is THE YEAR BOOK of 1. Edw. 4. ſuggeſtion that 

4 0 8 EY _ the party had 

SECONDLY, It ſuch ſurmiſe ſhould be allowed in every caſe, it 2 witneſs 

would oft-times be made for mere delay, and the ſpiritual court to prove the 


thould not try the acceſſary as well as the princi deed, is not & 
uld not try t principal. And Coke, ds: 
7227 Juſtice, cited a notable precedent, in Eaſſer Term, 35. Eliz. — 
—— v. Whiſkin, where Futter brought a prohibition in 1 king's unleſs ſuch wits 
ench, ſuppoſing that he was owner of the rectory of Longham in n«\s be offered 
Ants, a1 Pol 55 and refuſed, 
2 2 + 351- Yelv. 92. 135. Cro. Eli 666, Carth. 144. Hutt. 22. Moor, gog. 
+ 195, TI. Vent. 291, 2. Lev. 64. 2. Com, Dig. 513- 4. Bac. Abr. 261. Ld, Ray, 71. 


8. Bl. Com. 112. Salk, 547, 
Nor fall; 


* f * - — 4 < boi te 4 _— — 
g — s > = = „ 2 
——ůů—— —— — — —2. ——— h — _ 
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erer“ Norfolk; and libelled againſt Clement for the ſubſtraction of tithes! 

Cazz. in which fuit I hiſtin came in pro intereſſe ſao, and claimed it by 

"LEO ent from queen Elizabeth to one Hall, who infeoffed Bolyn, who 

— 8 for years to Hh;j/km; and Futter claimed by a former feoffment 

1. Ter Rep. 552. made by Hall to Sir Edward Clear; and pretended, that he proved 

2-Ter.Rep. 473- it by one witneſs, and that in the ſpixitual court they would not 

allow it; and for that cauſe prayed a prohibition : and I/ hiſtin, 

upon conſultation, affirmed that he claimed by a deed of feoffment 

of the rectory, and proved the deed, but could not prove the livtry 

and ſeiſin; for which cauſe they ſentenced againſt him; and tra- 

verſeth, that he denied to allow of it, being proved by one witneſs, 

if he did not prove it by another witneſs. And thereupon Futter 

demurred : and it was objected, that this is matter triable at the 

common law, whether Cn or not, therefore the ſpiritual 

court ſhall not intermeddle therewith ; for inheritances ought to 

be tried by the common law, and not by the ſpiritual court, where 

4..cy have another manner of trial: and although there is a text 

in the civil law, that anus teftis is as nullus teſtis, yet unus teſtis with 

other circumſtances fhall be allowed; and if it be not, yet it ſhall 

not be redreſſed by the common law, but by appeal; and if they 

Proceed invuito ardine, it ſhall be redreſſed by appeal: and when the 

original cauſe belongs to them, although matter triable at the com- 

mon law ariſeth, depending upon the original cauſe, yet it ſhall be 

determined in the — court; and ſuch ſurmiſe, that he 

hath but one witneſs, is not ſufficient to have a prohibition, where 

the eccleſiaſtical *eourt hath juriſdiction of the principal; for if 

ſuch a ſurmiſe ſhould be ſufficient, all ſuits in the eccleſiaſtical 

court thould thereby be ſtayed, or otherwiſe taken away; and the 
plaintiff in the ſpiritual court could not have anſwer thereto, 


Car 3. Hawes againſt Leader. 


D: ur agaialt DEST againſt the defendant as adminiſtrator of Thomas Cookſon. 
as adminiftratcr I The caſe appeared to be, That the ſaid Thomas Cookſon, for 
1 twenty pounds paid by the plaintiff into his hands, upon the gth 
that the intel February, 2. Fac. granted all his goods mentioned in a ſchedule 
tae was indebt- annexed to the deed, and gave poſſeſſion of them by a pewter diſh, 
ed (naming per- with a covenant, that he, his adminiſtrators, &c. ſhould ſafely keep 
= — and quietly deliver them to the plaintiff upon his demand; and 
faudulent gift bound himſelf in 22 to the plaintiff for the performance 
to the plaintiff of that covenant. mas Cookſon afterwards died, and upon the 
of the goods de- 16th March, anno 6. Fac. the plaintiff demanded the goods of the 
— iz defendant, being his adminiſtrator, who would not deliver them; 
_ 14 alt * whereupon the plaintiff brought this action; and ip his declara- 
kept them in his tion ſhews in ſpecie what goods were contained in the ſchedule. 


— 7992.9 The defendant pleaded the ſtatute of 13. Eliz. c. 5. of fraudulent 


that he had ſuf- deeds and gifts, &c.; and further ſaith, that Cook/on the inteſtate, 
ficient ale: 12th February, 2. Fac. was indebted to divers perſons in ſeveral 
2 — ſums (naming both the perſons and ſums}, amounting to an hun- 
made en good dred pounds; and being ſo indebted, upon the 19th February, 
coaſideration z 2. Jac. made the deed of gift abovementioned, being _ of mw 
which iſſu | | and ng 
— y apa other goods poſſeſſed to the value of eighty poun 
Salk. 298. . 
9. C. 410. © 298 Dough, 453 1 
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more; and that it was made of fraud and covin betwixt Cookſon Hawe 


and the plaintiff, to deceive his creditors named; and how that ago 
Cookſon, notwithſtanding the deed of gift, uſed and occupied all the 
goods during his life; and that adminiſtration, after his death, 
was committed to the defendant. 

The plaintiff replies, That the defendant had aſſets in his hand 
to ſatisfy the debts demanded, and that the deed of gift was made 
upon good confideration, &c. whereupon they were at iſſue. 


At Huntington aſſiſes Cox refuſed to try it, becauſe the iſſue An fe refuſed 
was not well joined, and a repleader was ordered; upon which the , nge it c. 


defendant pleaded at ſupra, and the plaintiff demurred : not well joined. 


* FinsT, Becauſe the defendant had not averred in his bar, that Averment. 


the debts due were unpaid to the creditors named. 2. Saund. 50. 
1. Lev. 261. 1. Sid. 404. 1. Salk. 312. Andr. 340. 


Stcovolv, Becauſe he did not ſhew that the debts to the ſup- plea of no aft 
ſed creditors were due by ſpecialty ; for otherwiſe the matter of «re mutt 
his plea is not good; beceuls the efendant cannot plead ſuch a fhew nw 
plea but to excuſe himſelf of a deve/tavit, which could not be in eee 


this caſe ; for an adminiſtrator is not liable to debts, if they be not nn 
1. Lev. 200. 261. 


upon ſpecialty. — os 


4. Lev. 57. Cro. Car. 363. Co. Ent. 146, 1. Saund. 329. 333. 2. Saund. 49. Stra. 40. 1. Sid. 333.404. 
3. Mod. 115. 5. Com. Dig. 253. 

Tump, The defendant ſuppoſed it would be a devaſfavit in Taking a de- 
him, if he ſhould deliver the goods to the plaintiff which were — A 
contained in the deed of gift, which is not ſo; for thoſe in the faudelent deed, 
plaintiff's hands are liable to the creditors, as an executor de ſon tart makes an exe- 
demeſue, if the deed of gift be fraudulent. cutor de ſon tort. 


Dyer, 166. Richardſon, 391. 2. Term Rep, 588. 594- 


FovRTHLY, It may be, the creditors will never ſue for their Adminiſtrator 
debts, and then the defendant might thereby juſtify the detainer of TM retain 
the goods for ever; which would be inconvenient. plea 3 


are due, and no aſſets ultra. 2. Jones, 23. 3, Burr. 1380. 


FrrTHLY, The defendant is not ſuch a perſon as is enabled by Fraudulent gifts 
the ſtatute of 13. Eliz. c. 5. to plead that plea; for the ſtatute *** 90ly void 
party himſelf, his executor or adminiſtrators ; for againſt them it — — — 
remains a good deed. againſt the par- 
ties themſelves r their repreſentatives. 2. And. 172. Yelv, 196. Shep. Touch. 66, Cowp. 435. 
2. Term Rep. 462. 


It was therefore adjudged for the plaintiff, 


makes the deed void as againſt the creditors, but not _ the = par 


Farmor againſt Hunt. Carr 4. 


'PRESPASS for chafing the plaintiff's cattle in ſuch a cloſe. The lord of a 

The defendant juſtifies as damage fefant in his freehold. The manor cannot 
22 replies; and ſhews a grant of common in the place wERE, Jet — 
y the defendant to the plaintiff (but ſaith not hic in curid prolatd) ; SOS 2 ſtack of 
and afterwards the defendant erected a reek of corn there; and that corn which he 


r put in his cattle to uſe his common, and the defendant bas erefted oa 
ed them. the 


common. 
Velv. 201. 1. Com. 
. Dig. 435. 
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Fanror And it was reſolved by THE Cour, that the defendant ere. 

ing a reck of corn upon the land where the plaintiff had right of 
common, though the plaintiff*s cattle eat the corn, yet the chafing 
of the cattle is not lawful; for then it would be in his power to 
defeat his own grant 1 the plaintiff's common, which 


he ought not to do; for the plaintiff's cattle are without reſtraint 
to range over the wHhole place; and the wrong firſt beginning on 
the defendant's part, who was the grantor, he ſhall never take ad- 
vantage thereof for the treſpaſs done to him by the plaintiff. 


The grant of a But becauſe the plaintiff did not ſhew to TRE Covkr the in- 


— — denture of pn, which is the ground of his title, judgment was 
8 — given agal um. 


Poſt. 575. 613. 673. 372. 10. Co. 92. Co. Lit. 356. Yelv. 201. 1. Vezey, 587. Salk. 566. 


Casx 5. Hampton againſt Courtney. 


Bail entered for TORROR brought to reverſe a judgment in an action of debt, 


can re — where bail ing entered for the defendant, judgment was 


for the jude g1VEN for the plainti 

wear, ſhallb® The error aſſigned was, That the entry of the bail was /ub pznd 
Sc exccutionis, in 7 executionis ; ſo as it was entered for the 
- Bulſt. 197. execution only, and not for the judgment; whereas it ought to 


SD FO have been, ſub pend condemnationis : and thereupon the Court wes 


Doug). one moved to have the bail diſcharged. 

Sed non allocatur ; for the bail, being once taken, ſtands as well 
for the judgment as for the execution; and they ordered it ſhould 
be amended, and made to be, /ub pend executionis judicii, as well as 
for the execution. | 
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* 


Bond againſt Payne and his Wife. ct. 


er. Whereas one William Havert was indebted to A promiſe by 
him in ſixty pounds, which he had lent to the ſaid /J7/lram, n executor, in 
and being ſo indebted, he made the wife of Edward Payne his exe- — ty 
cutrix, and intreated her to pay that debt, and died; that ſhe ſue him for a - 
proved the will, et pretextu teſtamenti prædicti ſuit poſſeſſionata of debt due by ths 
a leaſe for years of ſuch a houſe; and in conſideration that the teftator, will 
plaintiff ſhould not ſue nor moleſt her (being exetutrix) for this _ _ 
money, and would give to her a quarter's day, viz. unto Michael- ſony _ 

mas next following, ſhe promiſed to pay it, &c. Upon non aſ- Poſt. 294. 
ſumpſit pleaded, it was found for the platin 8. C. 9. Co. 93; 


But it was moved in arreſt of judgment, That the action lay not — 64 2. 
againſt the executrix ; for the debt being upon a contract, and r. Roll. Ab. 26. 
ho ſpecial promiſe, no action lies againſt the executrix. Alſo, it 1 Vent. 120. 
is not averred that ſhe had aſſets in her hands; and there is not KI = 
any cauſe of conſideration to make that promiſe. And although — 

It be alledged, that ſhe was poſſeſſed of that term pteetextu teſlamenti, 
et it doth not thereupon follow that ſhe had aſſets; for ſhe might 
ave it in ſatisfaction of debts which ſhe had paid, or is charge- 

able for debts upon ſpecialty more than that comes to. 


But, notwithſtanding, without much argument, it was ad- 
Judged for the plaintiff; for the loan implies a promiſe, and the 
exccutrix is chargeable therewith : and this action is grounded upon 
her promiſe ; and being alledged that ſhe had the term, it ſhall be 
intended ſhe had it as aſſets; and his forbearance of ſuit, and 


her having of Heer are the cauſes of this action. Wherefore it 
was adj udged for the plaintiff. 


FRO, JAC, T Laws — 


* 
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Carr 2. Lawrence againſt Johns. 


30 debt on bond, DEBT upon art obligation of one thouſand marks, conditioned, 
ey oo "WHEREAS he was preſented to the church of Stretham in 
><a — the iſe of EH, that if he reſigned the benefice within a month 
made at the after requeſt made to him, wiz-at the parſonage-houſe of Stretham, 
parſonage, the that then, &c. f 


car kr, 41 The defendant pleads, ** nan requifivit ; and it was found againſt 


oder avidelicee. him, and judgment given for the plaintiff. A writ of error 

Ante, 243. thereof was brought: and it was aſſigned, | | 

Jones 220. FirsT, That the plaintiff alledgeth a requeſt, v7z. at the par- 
fonage-houſe of Stretham ; whereas it, being the place of requeſt, 
ought to have been alledged prectfely, and not under a viz, &c,— 
Sed yon allocatur; for that is the uſual courſe. 


On a requeſt a- SECONDLY, Becauſe a requeſt is alledged, and it is not ſhewn 
tedged to have that he gave notice of the time of the requeſt to the party, or that 
_ made — the party was preſent.—Sed non allocatur ; for being alledged to be 
_ — t made to him at the ſaid place, it is to be intended he was preſent 
thall be intend- there; and being found preciſely to have been made, therein is in- 
ed that he had cluded that he was preſent, and had ſufficient notice given him: 


notice and was otherwiſe they ought not to find the requeit. 


5855 : THIRDLY, Becaufe the vente facias was de Stretham; it not being 
— named as a village or hamlet, but rather as a pariſh.—Sed non al- 
* becatur; for the parſonage-houſe of Stretham is intended to be 2 
village, and a pariſh and village are intended all one, if the con- 

wary be not ſhewn. | 


A bond of e.. FOUR THLY, It was moved, That the bond was made for fimony, 
Ggnation is not It being to compel him to reſign.— Scd non allocatur; for it is not 
fimoniacal ſimonxy, but good policy to tie him to refign ; and if it were, it is 


Ante, 248, not material (a). Wherefore the judgment was afhrmed. 


Cro. Car. 180. 1. Roll, Abr. 417. Lit. Rep. 135. Hutt, 111, Raym. 175. 3. Bac. Abr. 7. 
1. Vern. 411. Ambler's Rep. 268. 1, Brown's Caf, Ch. 98. and Diſney v. Fytche, Cunniogham's Law 
of Simony. 

: (a) Becauſe, the condition not appear- Ante, 249. Moer, 64. 158. Hutt. 779, 
ing fimoniacal, it was not averred that the 1. Leon. 73. 
bond was given for fimoniacal purpoſes. 


Cat 3. Holbrooke againſt Dogley. 
Michaelmas Term, 8. Jac. 1. Roll 232. 


If judgment be EFROR of a judgment in ejectment againſt four, where one of 
8 them was an infant, who appeared by his guardian. Upon 
os nt guilty pleadetl, the verdi& was found for the plaintiff ; and 
2nts was an in- Judgment was againſt them, guid capiantur. The error was aſſigned 
Fant, it is ecro- for that cauſe; for no ſuch judgment ought to be given againſt an 
3 infant, nor ought it to be that he ſhould be impriſoned. —And it 
oft. 290. 630 was therefore reverſed; although it was moved by DAMPORT, 
. Roll. Ab.214. that where vi er armis is in any action againſt an infant (for that 
8 b. it was de ſon tort demeſne), there a capiatur ſhall be the judgment 
Pridg, el againſt him. But the opinion of Tux Covxr was otherwils; 
wherefore it was reverſed. 


See 5. Will. and Mary, c. 12, by which the capiatur pro fine is taken away. 


Laty 


1 1 


— 


6 ˙ re 


e 
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Lady Platt againſt Sleap. Car A. 


PF JECTMENT of lands in St. Alban's, tried at the bar. Upon Performance of 
not guilty pBided, and opening the evidence for the plaintiff's 3 wil 
title, theſe points aroſe : A leaſe for years was made on condition jo although 
to be void upon payment of ſixpence ; the lefſee enters, and al- cone aſter 
ſigns his intereſt to a ſtranger, who is diſſeiſed; afterwards the the leſſee was 
leffor paid the fixpence according to the provito: and it was holden e by a 
for law, that although the aſſignce was ouſted by a ſtranger, ſo as the — 
leſſor had but a right at the time of the — bo yet the payment 

was good enough to determine that leaſe; for the payment 1s a 

thing collateral. 


SECONDLY, It was reſolved vpon the evidence, where the huſ- if - huſband be 
band in this caſe had a term for years in his own right, and the P” —_ oP 
inheritance afterwards deſcended to his wife, that, coming to him e, and the 
in auter droit, ſhould not drown and extinguiſh thc term for years inheritance de- 
which he had, and was poſſeſſed of in his own right, and ſo he ſcendrobirwify 
might well aſſign over or diſpoſe of this term at his pleaſure, not- — —_ _ 
withſtanding the deſcent of the inheritance to his wife; where- this a” ad i 
upon the jury found for the plaintiff, ate droit. 


Co. Lit. 338. d. Plowd. 418. 2. Bl. Com, 177. 


And upon this point in law the Court was afterward moved to Motion inarreſt 


1 of jud 
ſtay judgment, : — 1 


e WILLIAMs ſaid, that upon better adviſement and conſidera- reQion of the 


tion of the caſe, he conceived clearly, the huſband having the Judge in point 
term in his own right, and the inheritance deſcending to his wife % law. 

(ſo as he had a freehold in her right), that the term was drowned, 

and could not be aſſigned over. But the reſt of the Judges were 

of a contrary opinion; for this caſe is not like Barcebridge v. 

Cotes, Plowd. 418. where the huſband had the fee and freehold in 

his own right, and the term in the right of his wife. 


And however, if the counſel for the defendant had not been ſa- Counſel muſt 
tisfied at the trial with the directions which the Court then gave P'Y.3 ſpegial 
the jury, they ſhould have prayed that the matter in law might —_— j 
have been found ſpecially; for now the jury, having given a ge- direction of the 
neral verdict, they are thereby concluded, and judgment ought to Judge on 9 

given according to the verdict; which was fo entered for the ral at bar, 


plaintiff; 8 


Berisford againſt Preſs. | Cart g. 


ACTION FOR WORDS. © Mr. Berisford (innuends the Toaccuſe a per- 


e plaintiff) hath ſpoken treaſon, and that 1 will prove.” — — 


The defendant pleaded, that he ſpake other words; and traverſeth flanderous and 
theſe words, aQionable, 


The verdi& was found againſt him; and now moved in arreſt — — 15 


of judgment, That theſe words are not actionable, for there is no 107. 
expreſs affirmation that the plaintiff is a traitor or had committed Hutton, 75. 


treaſon ; for then without queſtion the action would lie, as it wag Winch. 77 
1. Bult. 14 . 


3+ Bull, 225, 1. Com. Dig. 176. 1. Hawk. P. Ca gs, 
T 2 held 
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Bratsrend held by all the Court; for although the words be general, yet it 
e is an expreſs charging him with matter of treaſon: but when he 
faith. Thou hait ſpoken treaſon, and that I will prove,“ that is 
but a miſpriſion of the words, in conceiving ſuch words to be 
treaſon, which peradventure are not; and it is not an express 
charging him with treaſon: and the words * that I will prove,” 
is qua/i by way of argument, which is not to be taken in ſo ill part 
as where he chargeth him to be a traitor. And a precedent was 
ſhewn in this conrt, cf Blanchferd v. Atwocd (a), whiere an action 
was brought for theſg words, 1 will hang liim, for he hath ſpoken 
** treaſon.” But it ws anſwered, that that was not like to the caſe 
n queſtion ; for where he faith, I will hang him, for he hath 
** ſpoken treaſon,” there it is a direct affirmative that he had 
(ooken treaſon, for which he is to be hanged * but this is no pre- 
ciſe affirmative, bfit is quaſi argumentative, ſaying, viz. © I will 
prove that which vou have ſpoken is treaſon;“ and if it be not 
fo taken, it is not actionable; and when words are doubtful, they 
mall be taken in mitiori ſenſu; 
— NT , 
YELVERTON and CkOKE, 7u/firrs, were of that opinion. 
WiLL1AMs and FEXNER conceived there was not any difference 
betwixt the caſes. and that the words are actionable. 


FLEMING ſeemed to doubt. 

Afterwards he, by the aſſent of the parties, conſented that judg- 
ment ſhould be entered for the plaintiff, and that he ſhould take's 
: twenty pounds for coſts and damages, and releaſe the reſidue; and 

iſp it was done, the damages given by the jury being fixty pounds. 
(a)] Mich. 5. Jac, 1. Velv. :07. a 


Cs „. | Th orney's Caſe. 


in gn indict- HORNEY was indicted upon the ſtatute of 8. Hen. 6. c. 9. in 
ment, if it doth this manner: ** INQU1S1T10 SAD. apud SURFLET coram A. et B. 


wa — _ Juſtic. pacis, Sc. in pariibus prœdict. per ſacramentur, Wc.” 
within the ſpe- Exception was taken, Becauſe it doth not appear that Surfet; 
— — whicre the inquifition was taken, is in partibus Hollandiæ, other- 
which the grand Wiſe the inquiſition is taken without authority ; for in the county 
jury were re · of Lincalu are three diviſtons, and three ſeveral commiſſions of the 
turned, the peace, ſo as the one hath not to do with the other, viz. the parts 
3 is fatal. Of Holland, the parts of Ke/leivern, and the parts of Linſey : and be- 
1 cauſe it was not ſhewn that Sur flet was in the parts of Holland, it 
1. Bot. 203. e be e 
Ce. Ekz. 137. Was moved to be ill; and a precedent ſhewn, in Tyinity Term, 
606. 738. 5. fac. 1. Roll 43. where one Heath was indifted in comitat. Eborums 
Dyer, 63. in the Vet Riding, and the words as here ; arid for this cauſe ruled 


2. Hawk.P.C. to be ill, and diſcharged. 


28. We. And ſo in this caſe held Croke, Yer.vERTON, and FENNER- 
439+ But WILLIAus, and FLEMING Chief Fuſtice, doubted ; yet at 
Dobg):749-75%» length, &pon view of the precedent, they agreed, that the indict- 

ment ſhorttd be diſcharged, if the record with the clerk of the peace 


| was ſo : wherefore it was commanded that he fhowd bring in or 
yecor 


—— «» 


— „ 


3  @ 0 


rr 
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zecord itſelf to be viewed ; for it was urged, that no other certiora i Tuenrz vie 
can be awarded in this caſe : but if they, upon view of the record, Css. 


found it to be a miſpriſion in the certificate, they ſhould cauſe it The caption of 
an indictment 


0 be amended, may be amended 
by the original record. 2. Sid. 155. 2. Hawk. P. C. 348. Dougl. 135. 


Smith againſt Henry Skipwith. Cain 7. 
Eaſter Term, 8. Jac. 1. Roll 15 3. | 


28 of a judgment in the common pleas. 


The error aſſigned was (the judgment being for the defen- If a warrant of 
dant), That there was not any warrant of attorney for the plaintiff ; *torney be filed 
and a certiorari being awarded, it was returned, that there was not d Femme - 
any warrant of attorney in that Term wherein the action was ii is not fo. 


eommenced, and judgment given. Ante, 6. 131. 


. * . had Poſt. .* 
Whereupon there were two ſcire facias ſued, and returned xi; 94 1% 
and the record was marked, that 1t ſhould be reverſed, but the * galk. 38. 


judgment was not entered upon the roll; which the defendant ,, od. 97. 


in the writ of error ſurmiſed to the Court, ut amicus Curie (tor he Stra. 136. 545. 
could not rue that there was warrant of attorney for another 1. Com. Dig. 


: r : 321. 443 
Term), and prayed a new certiorari. 2. Bac. Ab. 205, 


And it was held by ALL THE Cour, that he might well have Dougl, 113. 
it; for otherwiſe, by the falſe ſurmiſe of the want of an entry of a 
warrant in one Term (where peradventure it is in another Term), 
it ſhould be reverſed; and it is not material in what Term it is 
entered, ſo it be entered at all, Wherefore it was granted, and 
commanded, that the entry upon the record of the reverſal ſhould 
be ſtayed until it was certified; and thereupon the parties com- 
pounded, h 
See 4. & 5. Ann. c. 16. Now by the time of putting in bail, ſhall depoſit 
25, Geo, III. c. 80. every attorney, at the minute of his warrant to defend, &c. 


Sallows againſt Girling. C4421. 
Eaſter Term, 8. Jac. 1. Roll 64. 


EBT upon an obligation, conditioned to ſtand to the award On a ſubmiſſion 
of A. B. C. and D. of all actions and demands between them, to four, fe a: 
ſo as the fajd arbitrators, or any three or two of them, did make 3! 3 
the ſaid ward under their hands and ſeals before ſuch a day. The award under 
defendant pleads, that neither they nor any three or two of them hands and ſealh 
made any award or arbitrament. The plaintiff ſhews, that two of an award by 
them made an award under their hands, viz. that the defendant = mt —4 
ſhould pay to the plaintiff three pounds at ſuch a day, and that the 5 —_— 
one ſhould releaſe to the other all actions and debts, except obli- their bandsonly, 
gations made for performance of former awards; and for non- is bad. 
payment of the ſaid three pounds he brought this action : where- — _ 
p Moor, 
2. Roll, Rep. 243+ 1. Bulſt. 110. Palm. 109. 112, 2, Mod, 77. Sita. 110 


See 9, & 10. Will. 3. 6, 13, 


FS. ppon 


— — — — — Dl — — 


G1 NG. 
Mocr, 849. 


Poſt. 400. 


Neglect of arbi- 


trators to take 
notice of al 
matters ſubmit- 
ted, muſt te 
picaded in bar. 


If an award be 
of all matters 
except obliga- 
tions, :t is goed; 
for the exrepticn* 
1: an awvard that 
the bonds ſhall 
remain in force. 
AMC, 200. 
PcRt. 200. 
Dyer, 216. 
Hard, 45. 

7. Bull. 123. 
1. Lev. 137. 
Hoh. 49. 

8. Co. 8. 

1. Saund. 32. 
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upon it was demurred. The queſtion was, Whether this award 
by two is good (becauſe the firſt part of the condition is, that all 
the ſubmiſſion is to four, and not to three or two of them, which 
only comes under the /o as”) ?-And ALL THE JUSTICEs con- 
ceived it to be good enough; for it is an explanation of the former 
part, and as well as if it had been inſerted therein; for all ſhall be 
expounded together, and to make one entire clauſe, and to ſhew 
how they ſhall have their authorities. Vide 2. Rich. 3. fel. 18. 
22. Edw. 25. & 26,—FLEMIXG, C. J. doubted thereof; for he held, 
that / as implieth as much as that two only are neceſſary to 
put their hands and ſeals; but all four ought to make the award. 


THe FirsT EXCEPTION was, Becauſe they did not make the 
arbitrament of all matters ſubmitted to them ; but excepted, that 
_ would not meddle with former awards and former bonds ; 
and when ar bitrators do not make their award of all things ſub- 
mitted to them, bur refuſe to meddle with part, it is a void arbitra« 
ment, as 4. Eliz. Dyer, 216. | 


But it was then anſwered, If the defendant would take advantage 
thereby, that the arbitrators refuſed to intermeddle with any mat- 
ters ſubmitted to them, he ought to have ſhewn it by way of bar, 
that ſuch things were ſubmitted and notified to them, and that they 
did net make any award concerning them, otherwiſe the Court 
ſhall not intend that they had notice of any ſuch matters : and al- 
though they excepted that they would not meddle with any bonds 
tor tlie performance of former arbitraments, non conſtat that there 
were any bonds, becauſe it is in the generality : and ſo is Baſþol:'s 
Caje, 8. C. 98, 2.—ALL THE JUsTICEs, except FLEMING, were 
of this opinion; but he doubted thereof, becauſe they excepted 
them in their award; and it is not to be intended that they would 
have excepted them, unleſs there had been ſuch : but tor another 
realon he conceived it to be well enough; for their award therein 
18, they awarded, that thev excepted, Sc. which is as much as to ſay, 
they awarded that-they ſhould ſtand in their force, which is a good 
award. Wherefore it was adjudged for the plaintiff. Vide 2. Rich. 3. 


18. Hen. and 22. Edu. 4. pl. 25, pl. 26, pl. 27. 


Poſt. 252. 


NoTE. A writ of error was brought upon this judgment in the 
exchequer chamber; and this point was aſſigned for error: but it 
Was — to be well enough; for the words ſubſequent explain 
it, that it may be made by two or three of them; but becauſe it 
was ſhewn that the arbitrament was under their hands, and doth 
not ſay under their hands and ſeals, for this cauſe it was reverſed. 


Love 


. whereupon the ſaid Mary the younger daughter ſued her for that | 
legacy of thirty pounds. "© FR 
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Love again Napleſden. cast 9g. 


ROHIBTTION. Whereas one Richard Bent was ſeiſed in fee A legacy be- 


of certain lands in D. and poſſeſſed of a leaſe for years of queathed out of 
the profits of 


lands in D. for divers years yet to come; and deviſed all his lands * wed 

and leaſes to Thomas his ſon and heir, whom he made executor, {,eey01q lands, 
excepting twenty pounds per annum for ſeven years, to be em- may be ſued for 
ployed in this manner, 2z. a hundred pounds to his daughter in the ſpiritual 
Elizabeth, to be paid within five years, and thirty pounds to his . althcugh 
daughter Mary within ſeven years ; and in the year 1600 died. IS 
Themas entered, and took the profits as well of the one as of the of the frecdels 
other, for the ſeven years, and died; and made Mary his wife, die beſore pay- 


now wife to the defendant, his executrix, and left gets to her: _ 4 
. 3 . 


And now they brought a prohibition, ſurmiſing, that this legacy 2 1 
being out of the profits of land, no ſuit could be in the ecclefia(- os ach _ 
tical court for it. Poph. 58. 


But in regard it was a mere perſonal legacy, although it is to be * ga 16, 
raiſed out of the profits of land, yet, being raiſed out of the leaſe jj,h, — 


for years, as well as out of tbe land, and he having raiſed it, and x. Vent. 233. 


being dead without payment, there being no action maintainable 2. Show. 50, 


for it at the common law by Account againſt his executors, or < = 130. 
Sid. 279» 


otherwiſe (a), it is therefore reaſon the ſhould have her remedy 1, Ray. x6. 
in the ſpiritual court; whereupon a conſultation was awarded by 3. Bac, Abr. 
all the Faltice except WILLIAus, who doubted thereof, Vide 489. 

Dyer, 151. aud 9. Eliz. 164. | Cowp. 4244 


(a) But now, by 4, Ann. c. 16. ſ. 27. the executors and adminiſtrators of every 
actions of account may be brought againſt guardian, bailiff, and receiver, &c. 


— 


Mackaley's Cafe, Cart 19, 


IR JOHN MURREY, John Mackaley, and John Eugliſb, were To kill an of- 
8 indicted at Newgate enn, fat the . of one Fells, ſer- cer who is cre- 


jeant of the mace in London. — dr on 
The indiment was ſpecial, ſhewing the cuſtom of Landon for who is preſerv= 
any ſerjeant to arreſt after a plaint entered in any of the courts of ny ane" up 


the Compters; and that one Radford cauſed a plaint of debt to be the taw pre- 


entered in the Compter of Moeoaſireet againſt Sir Fohn Murrey, and ſumes malice, 

rocured the faid Fe!!s to arreſt him; who 18. November, 8. ac. 1. notwithſtand- 
tween five and ſix of the clock at night, being Sunday, within ag dere be ev- 

Ludgate, came to Sir Jobn Murrey, and claſping him about the eee 

middle, faid, ** I arreſt you in the king's name, at the ſuit of Ra- — — 

** bert Radford, for fuch a debt,“ having his mace at his back, but the night. 

did not ſhew it; and there were three other officers to aſſiſt him, S. c. g. Co. 6z, 

but none of them had any weapon: and Murrey and he falling b-—65 b. 

down together, the ſaid Sir John Murrey called to the others, be- 

ing his ſervants, and ſaid, “ Draw, rogues ;”* and the ſaid Aact- 

ale and Engliſh drew their weapons ; and the ſaid Mackaley thruſt 

the ſaid Fells with his ſword, giving him a wound, whereof he 


inſlantly died, 
| „ All 
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Maexarzrs All this matter being found by ſpecial verdict (which was! 
Ce. effect no more than the "ms — with the Ailton of theſs 
matters of fact), ALL THE JusTICEs or ENGLAND met ſever2! 
times at Scrjeants Inn by the king's ſpecial commandment, and at 
three ſeveral days heard counſel, as well for the priſoners, as alſo 
for the city (tor it concerned all the arreſts in London), it being 
pretended that ſuch a euſtom was not good ;. and that the arreſt in 
the night, and without ſhewing of the mace, was not good, and 
other like exceptions taken to the indictment. But after great de- 
liberation it was reſolved, that the indictment was good, and that 
the cuſtom was goad, and that the offence was murder. 


And now at the ſeſſions after the Term, Coke, Chief Tof- 
tice of the common pleas, delivered the cauſes of their reſo- 
lutions, viz. They all reſolved, xullo contradicente,—That if any 
ſheriff, under- ſneriff, ſerjeant or officer, who hath execution of 

(a) 9. Co. 68. = be ſlain in doing his duty, it is murder in him who kills 

2. im, although there were not any former malice betwixt them; 

Cro. Car. 183. for the execyting of proceſs is the life of the law : and therefore 


$974. he who kills him ſhall loſe his life; for that offence is contra po- 
or FR ay teſtatem regis et legis ; and therefore in ſuch caſe there needs not any 
inquiry of malice (a). 


The law is the ſame, if any juſtice of peace, conſtable, or 
any other officer, or any who comes with them in their aſſiſtance, 
for the preſervation of the peace, be ſlain in executing their office; 

(5) 9. Co. 68. it is murder (6), | | | ; 
= A So if a watchman be killed in ſtaying night-walkers, it is mur- 
() 3. Inft. 52. der (c). 1 , an ; | 
4+ Ce. 4. 2. Sum. 45» | 
* THEY RESOLVED ALSO, that if there be error in awarding of 
proceſs, or in the miſtake of one proceſs for another, and an of- 
ficer be ſlain in the execution thercof, the offender ſhall not have 
the advantage of ſuch error, no more than a ſheriff, who ſuffers a 
priſoner to eſcape, ſhall take advantage ot any error thereby. Buy 
| the reſiſting of an officer, when he comes to make an arreſt in the 
( 6. Co. 54. king's name, is murder (4). | | | 
2. Cre. Car. 371. Jerk. Cen 291. 10. Co. 76. Latch, 223. 2. Roll. 493, Sum. 46. Ante, 3. 
Moor, 767. 2. Bulit. 65. Godb, 403, Sav. 63, Cro. Elz. 164, 1, Hawk. P. C. 128. 
IT WAS LIKEWISE RESOLVED, that the arreſt made in the 
79. Co. 68. a, Night, and alſo upon the Sunday (e), was good. | 

AND LASTLY, they all held, that when an officer is flain, as in 

the caſe abovementioned, . there needs not a ſpecial indictment 

See the re- upon all the matter to be drawn, as in this caſe was done (f), but 

cord werbatin:, a general indiftment, that ſuch a party ex malitid ſud SY itatd 

9, Co. 61.t0 perciſſit, c. And although there be not proof made of any 

64 precedent malice, yet the indictment is good; for the law pre- 
ſumes malice. 

JupoMENT was therefore given accordingly, and Mackaley was 
executed, 1 

(e) But now, by 29. Car. 2. c. 7. if But by 5. Ann. c. 9. f. 3. an eſcape war- 
any perſon hall ſerve or execute any pro- rant may be executed on Sunday. Se 


ere, cacept for treaſon, felony, or breach Salk, 78. 6. Mod, 96, 8 Mod. 80. 
of the peace, it Mall be void to all intents, 10. Mod. 111. 346. Barnes, 7. 138. 


Trinity 


Trinity Term, W 
Jac. 1. In the King's Bench. | 
Sir Thomas Fleming, Kut. Chief Juſtice, 
Sir Chriſtopher Yelverton, Kut. 
Sir David Williams, Kut. Juſtices. 
Str John Croke, Kut. 
Sir Henry Hobart, Kut. Attorney General. 
S;r Francis Bacon, Kut. Solicitor General. 


Briſcoe againſi K ing. Car 1. 
D on bond, conditioned for the performance of all co- 11 A infeoff B, 


venants, payments, articles and agreements, compriſed in with a yzovnze, 
4.2 ; & ; : 2 that on payment 


ſuch a deed, dated, &c. — 


The defendant ſhews, that the deed was a deed of feoffment, ſuch a day the 

herein was contained, that he, for one hundred and ten pounds, decd ſhould be 
had infeoffed the plaintiff in ſuch land, with a yrov1s0, that if — — 
he the defeudait paid ſuch ſums at ſuch a day, the feoffment ſhould and covenants * 
be void, and he might re-enter ; with covenants to ſave harmleſs tofave B. harm- 
rom 'incumbrances, and to make further affurance : and that he lefsfromincum- 


p . 3 - brance, and to 
412900 wa all the cov enants, articles and agreements on his part to e further 


performed. | | — 
The plaintiff aſſigns the breach, Becauſe he did not pay ſuch afterwards en- 


ſums at ſuch days according to the proviſo. And it was there- ere into a bond 
b for the per- 


upon demurred. 3 
YELVERTON moved, that in regard the defendant 13 obliged to“ all the cove- 


perform the payments, articles and agreements in the deed men- : — 2275 
tioned, and there is not any payment mentioned but what is men- « ,nq 4 ay 
tioned in the proviſo, therefore he was abliged to perform that. « — * 


PR oy thedreed ; yet the 
But ir was thereto anſwered, and ſo reſolved by Tut. Covar, tend ani. 


that foraſmuch as there is not any covenant to pay that ſum, it is feired by the 
a proviſo in advantage of the feoffor, that if he paid the money, he non-payment 
ſhould have again his land: and it is in his election to pay the of the money 
money, or to loſe the land, which is a ſufficient lots to him; there- 3 z for 
fore the condition of the bond doth not extend thereto, but extends e 
to perform the other covenants, as the covenant to fave harmleſs geed © t pay 
from incumbrances, and to ſave harmleſs from rents and arrearages menry;** and 
of rents, which are the payments intended. Wherefore it was je- ** word *pay: 
ſolved againſt the plaintiff for this point, re 
incumbrances of rent arrear, c. 8. C. Velv. 206. S. C. 1. Brownl. 113. 8. C. 1. Bulſt, x56. 
2. Mod. 37. 2. Ley. 116. 1. Lutw. 609. 10. Mod. 227, Gilb. Eq. Rep. 43. 3. Keb. 484. 460, 
1. Bac. Abr. 529. 


But in reſpect if judgment ſhould be entered he ſhould loſe his — 
bond, they gave day to adviſe until the next Term, that in the in- ment on — 
terim the parties might compound. | rer. | 

Ante 56. Poſt. 488. — Barnes, 169, Ld. Ray. 356. 2. Bl, Rep. $15. 


Rofle againſt Pye. Cast 2, 


A SSUMPSIT. Whereas the plaintiff, at the defendant's requeſt, To an aſumpft 


was obliged by recognizanco for the defendant's appearing be- for non-appcar- 
ance to a re 
mirance at the next aſſizes, a plea that a certiorari was obtained (which muſt alledge that it was — 
livered, and ſtate the place where the afſizes was held) is bad ; for although the certierari removed ie e- 
nia ance, it did not diſcharge the obligation to appear, 
fore 


god. 


Trinity Term, 9. Jac. 1. In B. R, 


Ross fore the Juſtices of the gaol-delivery at the next aſſizes in the 
egeinf county of Sol, that the defendant aſſumed to ſave him harm. 
PYt. leſs from that recognizance, &c. ; and the defendant had not ap- 

8. C. Yelv.207. peared at the aſſizes holden ſuch a day at Bury, whereby, &c. 


- 1 The defendant pleaded, that after the recognizance, and before 

318. the ne t aſſizes, he obtained a certiorari out of the king's bench, 
directed to the Juſtices of gaol - delivery for the ſaid county; and 
that afterwards, viz. on the 1oth March anno offtavo ſupradict. at 
the athzes holden for the county of Sl, this writ was deliver- 
ed (a) to Six EnwarD COKE and WILLIAMS, Tuflices of aſſize 
there; arid was allowed SE nah 


2. Hawk. P. C. It was thereupon demurred: and, upon motion, the plea was re- 
4, 8 ſolved to be ill, as well for the matter as manner thereof; for al- 
— though the certiorari removed the recognizance, yet that doth not 
4.Bac. Ab. 675. excuſe him of his appearance, but he ought to have appeared, and 
693. procured his appearance to have been recorded, and for his 
non-appearance his promiſe is broken. Alſo, for the manner, it 

is not good, becauſe it is not alledged that he delivered the writ at 

the next aſſizes, and then the purchaſing thereof is not material: 

there 1s not alſo any place alledged where he delivered the writ, 

and that is iſſuable; for it is ſaid he delivered it at the affzes 

Holden for the county of Sufo/k, but where thoſe aſſizes were holden 


non conſtat. Wherefore it was adjudged for the plaintiff. 
(4) See 21. Jac. 1, c. 8. ſ. 7. 8. & 9. Will. 3. c. 33. f. 2. 5. Geo, 2. c. 19. 


Cart 3. Bowles againſt Poore. 
Hilary Term, 7. Jac. 1. Roll 1730. in C. B.; and Michaelmas Term, 
8. Tac. 1. Roll 384. in B. R. 

A rent-charge VOWRY ; for that one James Strangeways was ſeiſed in fee, 
——— and granted a rent- charge of twenty pounds a year to Villiam 

and his heirs . . . . » os , 
during bis life Rabanbs, to him and his heirs during his life, and the lives of Mary 
noa the lives of his wife and of Dorothy and Mary his daughters; and that // ham 
three otiers, is Rabanks died in the year 1596, Mary being his daughter, who mar- 
_ — o ried with the defendant Peter Poore in the year 1603; and becauſe, 
dend ® at Michaclmas 1597, there was twenty pounds arrear, and not paid 


he heir oy 3 2 . . 8 
pro rn 9 w the faid Peter and Mary his wife, for the rent ſo arrear the ſaid 
2. Roll. Ab. 66. huſband diſtrained, and avows. 


151. The plaintiff pleaded the ſtatute of uſury; and found againſt him, 
x. Bulft. 135. and adjudged for the defendant. | 


Moor, 887. 
Yelv. 9g. | A writ of error being brought, TE FIRST ERROR aſſigned 
Hob. 28. was, Becauſe this rent granted to one and his heirs during his life 
ses C, and two others, is not deſcendible to the heir, nor ſhall the heir 
Liar, b. uu. be occupant thereof, — But ALL THE CovkrT held theſe limitations 
2. Bac. Ab. 497. to be good enough; and that the heir ſhall have this rent as 2 
4- Bac. Ab. 96. party ſpecially nominated, and as heir by deſcent, although it be 
not properly an eſtate deſcendible (a). Fide Litt. 168. 169. 
19. Edu. 3. Account, 36. Dyer, 233. and 16. Eliz. Dyer, 
11. Hen. 4. pl. 2. | 
A leaſe to 4. SECONDLY, It was alledged, that the eſtate being limited to him 
for his own life, for his own and the lives of two others, his own life includes 3 
and whe lives of much 5 the lives of the others; and therefore void for the lives ot 


two othets, is 
8 the others. — Sed 747 allecatur. 


5 Cc. 13. 2, Cc. Lt. 41. b. (a) Ste 29. Car. 2. c 3. f. 12. and 14. Geo. 2. 0. 20. . 9. ; 
1 ' Lap 


& a WS. 0 0 
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THIRDLY, It was moved, that the avowry ſuppoſing twenty Baur 
unds to be in arrear, and not paid to the ſaid Peter Poore and his or 
wife, whereupon he diſtrained, &c. was not good, becaule it ap- Wee 

pears it cannot be due to the huſband, but only to the wife dum , rw” 1 


ſola fuit (a), ſhe not being married to him until March 1603.—But wife for rent 


that was held to be but matter of form ; for the avowry being for due to the wife 
rent arrear, to ſay that it was arrear to him and his wife, is but alone before the 
ſurpluſage ; and the iſſue being taken apo a collateral matter, ectafe. 
and the verdict found thereupon, it ſhall be adjudged according to Lie 41. 
the verdict: and although he doth not ſay. adbuc d retro exiſtit, it |; RE 5 
was well enough in ſubſtance (5). Wherefore the judgment was 8. Co ,,. 
athrmed. . 1. Bulſt. 135. 
(a) Sce 33. Hen. 2. c. 37. tr. Geo. 2. c. 19, f. 22- and 4. Ann. c. 16. 4. Bac. Abr. 391. 
(4) Ante, 251, Poſt, 375. 


Eliz. Bradley againſt Banks. Carr 4. 
Michaelmas Term, 8. Jac. 1. Roll 407. 


APPEAL of the death of her huſband ; for that the defendant Ke — 2 
aſſaulted her huſband (not having any weapon drawn, or pes — 
ſtriking), and ſtabbing him, of which thruſt he inſtantly died, u and Nor 
The defendant pleaded, that he was indifted before ſuch a Juſtice gun of the 
of gaol-delivery in the county of York, and convicted, and after 22 and r 
rayed his clergy ; and further, to the felony and murder aforeſaid — oy geld, is 
he pleaded not guilty, And * the plaintiff demurred; and 
now alledged for cauſe, Fix sr, That the appeal is brought of man- 5. C. 1. Bulſt. 
ſlaughter, and he defends feloniam et murdrum; and quoad the felony Fo: ye 
and murder aforeſaid, in the concluſion of his plea, pleaded not , Co. 46. 
guilty; whereas no murder is mentioned in the declaration, and Kely. gg. 
therefore he ought to have defended fe/omzam et homicidium ; and 2. Init, 316, 
concluded to them, and not to the murder. Sed non allacatur: for 2 
although he pleaded to the felony and murder aforeſaid, yet that 334 — a 
refers to the — fu] wherein there not being c malitid præ- 


cogitata, it is but homicide. 


SECONDLY, That the conviction was not law ful, becauſe the Au indidment 
indictment was, that he ſtabbed him, having no weapon drawn, —_— ing * 
nor ſtriking him, and ſo killed him contra {Ru flatuti ; whereas ding, coneluding 
there is not any ſtatute which prohibits it, but only taketh away the contra forman 
clergy from ſuch offender ; and the verdict finding that he was fatuti, is good, 
guilty of the homicide againſt the ſtatute, is not ou tor that Hale, 468. 
reaſon.— Sed non allocatur ; for the indictment being ramed upon Allen, 47. 


the ſtatute, the concluſion is good, and their verdict is purſuant — N 


thereof. 3. Bac. Ab. 674, 


But it was then moved for the defendant, that this appeal is diſ- If the capias is 
continued, becauſe the writ of appeal was returnable Duinden, Mi. dot oe — 
chaelis, which was the 16th O#96.; and the capias ought to be „. — 
awarded the ſame day, and to be frethly proſecuted : and the capias is retwnable, it 
bare date 2 3d O#sb. returnable Ofab. Hillarii; all which was en- is a diſcontinu« 
tered upon the roll; ſo ſeven days omitted betwixt the return of e. 

the writ of appeal and the awarding the capias, therefore a manifeſt Yelv. 20g. 


diſcontinuance. But it was thereto anſwered at the bar, that being wt A 4 


6. Mod. 268. 281. Salk. 51, 669. Ld. Ray. 1061. g. Com. Dig. 178. 3. Bac. Abr. 273. ses 
2. Hawk. P. C. 280. 424, 425, 426. obſcrvations on this part of the caſe, and Mr. Butler's ncto, 
Co. Lit. 325 a. as to d:fcontinuances in general. | all | ö 


204. 


. Salk. $9. 
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Bravtey all in one Term (which is but one day in law) it is not material - 
ran alſo, the appearance of the party aids that diſcontinuance. But 
Banks. ALL THE Corr reſolved the contrary, that it is a diſcontiny. 

ance : for when a proceſs is returned in an appeal, there ought 

another inftantly to iſſue, and no mean day betwixt ; for then it is 

a ceſſation of the proſecution, and abſolutely diſcontinued ; and a 

diſcontinuance was never aided by the appearance or pleading of 
(a) Sed wide the parties. Jide g. Hen. 5. pl. 2, Stamford 1. (a). But a miſ- 
Polt. 311. contre. Continuance of proceſs (as where one proceſs is awarded for ano- 
5. Co. 45- + ther, or miſ-returned) may be well aided by appearance of the 
Co. Lit. 325. parties. Wherefore ALL THE COURT reſolved for the defendant, 
I. Rm. 21. that it was a diſcontinuance ; and he was diſcharged, ; 


Show. 319. and ſee 2. Hawk, E. C. 427, 428. 


Cars g. Ry Level againſt Hall. 


Todebton bond, EBIT upon an obligation. The defendant pleaded, that the 
ber of judg- plaintiff brought another action upon the ſame bond in Lon— 
went 8 don, and that the defendant had thereto pleaded non eft fadtum; and 
os! 1 *. that the jury found it was not his deed. The entry upon tlie 
record be gu o® 
eat Aae dil, in- verdict there was, that the defendant thould recover damages 
Read of aibil againſt the plaintiff, ** et quid eat inde fine die, &c.“ but no judg- 
et per oreve. ment, quod quer ens nibil capiat per breve ;”" ſo there was not any 
Brownl,$z. judgment as to bar him in another ſuit.— Therefore THE COR 
z. Mod. 29. held that the plea was inſufficient, PN 


f Co. 68. 4. Bac. Abr. 116, $17» 


Aichaclmas 


* 2 = wo Fam 4 * Va *2 


Michaelmas Term, 


9. Jac. 1. In the King's Bench. 


Fir Thomas Fleming, Kut. Chief Juftice. 
Sir Chriſtopher Velverton, Kut. 


Sir David Williams, Kut. 
Sir John Croke, Knut. 


Tull ic J. 
J 


Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Knt. Solicitor General. 


John Baſpoole againft William Freeman. 


Trinity Term, 8. Jac. 1. Roll 1222. 
Roll 246. 


6th April, 6. Fac. conditioned to perform the award o 
| Francis Theebald, of all cauſes and controverſies betwixt 
them, ſo as the award be made under his hand, and fealed before qv dif- 


in B. R. 
in . B. 


Eafler Trin, 7. Jac. 1. 


Cant 1. 


fore ſhall pay a 
debt is mutual; 


Do upon an obligation of twenty-five pounds, dated An award that 


for the other is 


the Feaſt of Saint Bertho/omew following. The defendant pleaded charged from ic. 
nullum fecit arbitriim: The plaintiff ſhews that after the bond, Ante, 200, 

and before the ſaid Feaſt, viz. 25th June, 5: Fac. the arbitrator z. Saund. 327. 
accepted ſuper /e onus arbitri: de et Ly a premiſſa apud Lond. in pa- Cro, Eliz. 904. 


rochid et warda, c. et per qneddam 


um ſcriptum arbitrit faftum et 


deliber atum utrique partium, under his hand and ſcal, ordinavit, Oc. 
prout in the printed book. "The error aſſigned was, In the mat- 
ter in law.—But Tue Cour, without argument, adjudged, that 
the award was good, for the reaſon ſhewn in the printed book (a); 
and would not hear any further argument concerning it. 


But then two other exceptions were taken ; whereof one ex- In pleading that 


ception was taken in the common pleas. 


FirsT, For that it is 


Hob. 49. 


an arbitrator 
* by writing 


pleaded that the 25th June, 6. Fac. the arbitrator taking /uper „„ 


enus arbitrii per ſcriptum ſuum, under his hand aid feal, date 


the .« livered uncer 


tame day, ordered and awarded, &c. ; but he doth not ſhew upon © his hand and 


what day and at what place the award was delivered to the parties, 
tor that is iſtuable, aid it it were not delivered to them before the 
day, it is void. But ALL THE Cour held, that it is good enough 


« ſeal, dated on 
„ ſuch x day, 


it ſhall be in- 


$ awarded, c.“ 


for when it is alledged, that ſuch a day, year, and place, per /crip- tended to have 
tum ſuum fattum et deliberatum to the parties he awarded, &c. it is been made and 


to be intended to be made and delivered alſo at the ſame day ; 


It is as good as if it had heen ſaid, ad tunc et ibidem fattum et de- 


literatum. ; 
(a) The award was, That whereas a ſuit 
was depending between the ſaid John Baſ- 
Peole and William Freeman for a debt due b 
William Baſpoole, fat her of the ſaid Jeb Baf. 
Poole, deceaſed, to Robert Freeman, father of 
the ſaid William Freeman deceaſed, which 
Jult debt was twenty pounds, to be paid by 
ſeven years then pait to the faid Robert 
Freemin and now due to William Fr ceman, 
as his father; which debt the ſaid Je 
aſpoole, pro bona confiderat. promiſed to 
p to the ſaid #/l;am, as upon good proof 


and delivered the 
ſame day. 
Ante, 264. 


Poſt. 237. 362. 


appeared; and thereiore it was awarded, 
that the ſa'd John Baſpnole ſhovid pay to 
the ſaid William Freeman, in conſideration 
of the ſaid debt long due, and for his great 
coſts in that part ſuſtained, tHe ſum cf 
twenty-two pounds, This objection was, 
That, the award was for the benefit of one 
party only,-But u. Count reſolved, 


58. 


that the award is as well of the one part a 


the other ; for the one receives money, and 
the other is diſcharged of his debt and of 
his promiZ to pay it. See 8. Co. 98. 

A SECONDS 


— — 


9 — —— — . ¶ oa ear 


| 

| 

| 
ö 
1 
1 
| 
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Bas root t A SEconD Exckrriox was taken, Becauſe the arbitrament 
32 was for ſuch a debt then in controverſy, which is at the time of 

the arbitrament made, which was after the ſubmiſſion ; and it is 
— not ſhewn in the arbitrament, nor pleaded to be in controverſy at 
— the time of the ſubmiſſion ; and then the arbitrament is not good, 
dg within the — Sed non allocatur; for it ſhall be intended to be in controverſy, 
terms of the as well at the time of the ſubmiſſion as at the time of the arbitra- 
ſobmiſſion. ment made, unleſs the contrary be thewn. Wherefore, for the 
. Rol. Ab. 257- matter in law, notwithſtanding theſe exceptions, the judgment 


Oro. Eliz. 861. as affirmed. Vide 20. Hen. 6. pl. 18. 19. Hen. 6. 6.& 36. 


3. , os. 
— +4, ol 7. Hen. 6. pl. 40. 22. Hen. 6. pl. 39. 39. Hen. 6. pl. 4. Hen. 6. 


386. pl. 17. 12. Hen. . 1. 1 SS = 8. Edw. A * L . 
2. Ter. Rep. 645 · Edw. 4. pl. 108. ; NE Ie 0's WP ITY 


cara. Villiers, Sheriff of the County of Leiceſter, againſt Haſtings, 
Hilary Term, 7. Jac. 1. Roll 376, 


— — EBT upon an obligation of one hundred pounds. The con- 
dition was, If George Row appeared in the common pleas, f 


tain fum ona GE 4 . . - 
dond given to a d die Paſche in quindecem diebus ad reſpondendum THOMEXx ALLEN 


— _— % in placito debiti, quod tunc, &c. . | 
t 
— The defendant demands oyer of the obligation and condition; 


condition be to 
anſwer in a plea which being entered in hec verba, he pleaded the ſtatute of 
of debt generally. 23. Hen. G. c. 10. and that upon a capias out of the common pleas 
F. N. B. 251-b. to take the ſaid George Row ad reſpondendum THoME ALLE in 
Plowd. 67, 68. placito debiti of three hundred and twenty pounds, by virtue of the 
10. Co. 199 ſaid writ the ſaid George Row was arreſted and impriſoned until 


Leon. 78. - - . : 
Savil, 3; he entered into the ſaid bond; ſo it was not made according to 


Cro. Eliz. 776. the ſtatute, and therefore void. 
2. Lev. 123. - n 
180. : It was thereupon demurred ; and moved, that this bond is not 


2. Jones, 46. warranted by the ſtatute. 


8 —  Finsr, Becauſe it is not mentioned that he ſhould appear ad 
Fort. 367. 350. reſpondendum in placito debiti; nor is it according to the writ, ad red- 
Stra. 1155. dendum ei three hundred and twenty pounds; for in debits ge- 
= 3 nerally is uncertain, becauſe it may be in an annuity, or ratienaſil 
Dougl. 655. bonorum, or, &C.: alſo, the ſum ought to be ſhewn according to the 
1. Ter. Rep. 240. Writ, that the party may have cognizance to what purpoſe he is to 


anſwer. 


Sed non allocatur for the ſtatute is intended only to repreſs ex- 
tortions and frauds in ſheriffs, and doth not — any ſtrict 
form of the bond; but it ought to be made to him only by the 
name of his office, and ought to expteſs the day and place of his 
appearance : and theſe circumſtances being obſerved, although it 

de variant in other circumſtances, it is not material; but being for 
the ſheriff's profit, in oppreſhon of the people, the bond itſelf 1s 
made void by the ſaid ſtatute. Y:de 3. Mary, Dyer 119. 23. Blix, 


Dyer, 304- 


A Spconn 


— ——— — 


TT _ ̃⅛—AR Mt he 


Michaelmas Terni, 9. Jac. 1. In B. K. 27 


EM cation is for a hundted Previous to the 
A SEconD EXcEPTIOx, Becauſe the obligation is f — 


unds, being for an appearance only; whereas it hath been ad- g "iff might 


judged, that an obligation of forty pounds for an appearance is te bail for ap- 


ſufficient, and ſhall excuſe him in an action upon the caſe for ſuf- pearance in any 
fering one to eſcape, being before taken upon a mean proceſs ; ſum he pleased. 
and therefore the taking of a greater bond is extortious, and void ,, Nod. 16. 
within the ſtatute ; for if he ſhould have ſuch liberty, he may Salk. 496. 


take bond of a thouſand pounds, and ſo oppreſs the people. Velv. 53. 
: . 1, Com. Digs 
Sed non allocatur; for the ſtatute doth not reſtrain him to any 481. 


ſam or any ſureties ; for he may take one or two or more ſure- 
ties, according to his diſcretion ; and when it is only for the 
appearance of the party, he may take what ſum he pleaſe to 
force the party to appear; and although it hath been adjudged, 
that the taking of a bond of forty pounds is ſufficient to excuſe 
him for an eſcape, becauſe by the ſtatute he is inforced to let him 
to bail, yet non ſeguitur that he ſhould be reſtrained trom taking 
a bond of a greater ſum (a). Wherefore it was adjudged for the 
plaintiff, ; 


(«) But by 13. Car. 2. c. 2. bail for be not particululy exprefſed, See alfo 
appearance (hail not be bound in a penalty 12. Geo. 1. C. 29. 
above forty pounds, if the cauſe of action 


* 


Somerſall agaiaſt Thomas Harneby. Cart 3. 
| Trinity Term, g. Fac. 1. Rell 


ASS JMPSIT. Whereas communication was betwixt the plain- 4 promife 

tiff and defendant for and concerning credit to be obtained — W 
and given for Charles Fox ; that the defendant, in conſideratian of — 
the premiſes, and in conſideration that the plaintiff would bs he ſhould be 
obliged for the ſaid Charles in ſuch ſums of money and to ſuch bound for as 
perſons as the ſard Charles ſhould defire of the plaintiff, aſſumed, ſurety to and 
that he would diſcharge and ſave harmleſs the plaintiff of and ee ee 
concerning all ſuch ſums of money and all ſuch debts as he ſhould — ones 
become bound to any perſon in, as ſurety for his ſaid ſon; and againſt A. after 
altedgeth in fact, that he, at the requeſt of his ſor, 14. November, !oriciture and 
at ſuch a place, became obliged, as ſurety for the ſaid Charles for FIRE * 
his debt to one Rebert Clerk, in two hundred and forty pounds, by B. S 
with condition for the delivery of twenty foders of 4 upon 
the twentieth day of May following ; the which twenty foders of 1 
lead, nor any part thereof, the ſaid Charles did not deliver; where- 640. 100. * 
upon the bond was forfeited, and he compelled to pay the ſaid 
two hundred and forty pounds for the debt of the ſaid Charles to 
the ſaid Robert Clerk. 


The defendant pleaded non afſump/it ; and found againſt him to 
his damages of two handred and fey pounds, es 


And it was now moved in arreſt of judgment, FigsT, Becauſe it If bond de 
is alledged that he was obliged at the requeſt of the ſaid ſon, and ® — 9 
doth not ſhew the day nor the place where the ſon requeſted. — — — 
Sed 7 fi 1 ! « als 
non allocatur ; for it is intended, and ſhall be referred to the intendedtohave 
day and phace that he was bound. | been made at 
the time and 
place the bond was given. — 4nte, 285, Paſt, 345- 


SECONDLY, 


228 Michaelmas Term, 9. Jac. 1. In B. K. 


A promiſe to SECONDLY, It is alledged, that he was obliged with a condition 


= — 3 to deliver twenty foders of lead ; ſo he is not obliged for any 


monies and debt; debt of the ſon, but for a collateral matter, which is not within 
as A4. ſhould that promiſe, no more than if he had been obliged to aſſure lands 
bound of his father's.—Sed non allocatur ; for this bond to deliver a com- 


2 — modity of lead, is as well a debt, as if lie had been obliged to de- 


deery of goods, liver money. 

FE Turgpr x, It is alledged, that he entered into a hond with the 
for deli- ſon to deliver lead, but it is not expreſſed to whom the lead ſhould 

very of goods, be delivered. Sd non allocatur ; for it ſhall be intended to be to 


be him to whom the bond was made. 


have been to the obligee. | 

On offimpft on FOURTHLY, Becauſe it is not alledged that he gave notice 
a conditional unto the defendant ot that hond, nor requeſted him to ſave him 
promiſe, notice harmleſs from it ; aud the defendant is a — thereto, and dotli 
— an not know in what bonds the plaintiff is obliged with his ſaid ſon; 
Ante, 10. and being a future thing to be entered into by the plaintiff, the 
Poſt. 297. defendant, being a ſtranger, ouglit to have notice thereof from 
4. Leon. 105, him: but if it had been to fave him harmleſs from bonds for- 
2. Com. Dig. merly entered into, it had been otherwiſe ; for there by intend- 
463. ment the defendant had as well cognizance of them as the plaiti- 
3 132. tiff.— Sed non allocatur; for THE Cour ſaid it was all one, and 

539. that he at his peril ought to take notice thereof, 


Tn an dien by FIFTHLY, Becauſe it is not alledged that he was compelled to 
a ſurety, he need pay two hundred and forty pounds per debitam legis formam, nor 
not alledge that doth ſhew how.—Sed non allocatur ; for it is not material to be 
he was cm. ſhewn. Wherefore it was adjudged for the plaintiff: 


pelled to pay 


Per debitam legit formam,—Poſt. 433. 684. 5. Co. 24. 1. Term Rep. 17. 99 — 


Carr 4. Tampion again! Newſon and Bridget his Wife. 


In an ation ASSUMPSIT upon à promiſe of the wife dum ſola fuit. The 
againſt huſband 1 plea was entered, EF? prediflus JOHANNES NEWSON 4 
»nd wife, both BRIDCET A ven. et defend. vim et injuriam, c. et ipſa BRIDGET A 
— „ dicit, quod ipſa non aſſumpſit, et hoc, Oc. et prædictus querens ſimi- 
Ante, 6. 239. liter. And this being tried, and found for the plaintiff, it was 
283. moved in arteſt of judgment, That a plea of a wife without the 
Poſt. 530, Huſband is no plea at all; and an iſſue being joined and tried 
Velv. 219. 210. thereupon is idle, and not aided by any of the ſtatutes of Jesfails. 
Cro. Car, 47 — And ALL THE Covxr was of that opinion; whereupon a re- 


Hob. 126. 8 
E or, Pleader was awarded. 


Andr. 227. 1. Burr. 297. 
C 5. | Burton againſt Eyre. 

An action on the ERROR of a judgment in the commion pleas, in an action on 
cafe lies againſt the caſe againſt Burton, ſheriff of the county of Lancaſter, for 
Re . per. ſuffering one Mark Wodroff to _ out of execution; and 
a ſhews how he had brought a writ of debt of a hundred pounds in 
2 non omiztes la- the common pleas againſt the ſaid Mart, and recovered there againſt 
fiat to a county him; and after a capias ad ſatisfaciendum, and a non eff inventus 
3 thereupon returned, and a te/tatum that he concealed himfelf in the 
2. Bulft. 421. 


2. Iaſt. 382. 1. Roll. Ab. gg. Lot. 77. 123. 129. March. 1. 3. Lev. 46. 2. Lev, 159, Stra. 573. 
county 


901. 1089. 1. Will: 255, 1. Peere Williams, 687. 2. Term Rep. 5. 
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vounty of Lancaſter, a writ was awarded to the chancellor of the 
county palatine of Lancaſter, that he ſhould command the theriit 


cellor ſhould have him, &c. ; and that the chancellor commanded 
the ſheriff (a), that he ſhould take the ſaid Mark, ita quod the ſne- 
riff ſhould have him coram Juſtitiar. &c. ; and that the defendant, 
being ſheriff, did — arreſt him, and had him in execution, 
and at Derby permitted him to go at large, &c. per qued actio, Ic. 
The defendant pleaded not guilty; and found againſt him, and judg- 
ment accordingly ; and thereupon error now brought and aſſigned, 


FizsT, That an action upon the caſe lies not for this eſcape, 
but he ought to have brought debt.— Sed non allocatur; tor it is at 
his election to bring either one or the other. 


SECONDLY, The writ directed by the chancellor to the ſheriff 
was not warranted by the writ directed to him, for it varies from 


before the Juſtices, &c. and the warrant is, that the theriff him- 


non allocatur ; for although there be error in the proceſs, the ſheriff 
cannot take advantage thereof; but, having ſuffered him to eſcape, 
he is reſponſible to the party. 


* Weodroffe, and recovered, &c.” and ſhews all the matter of the 


wards, upon conference with the prothonotaries, and view of di- 
vers precedents in the Book of Entries, in the title, AcTions 
* VPON THE CASE,” that it is the common courſe in actions 
upon the caſe, after recital of the writ in the unde queritur, to be- 


that both courſes are well enough : wherefore the firſt judgment 
was affirmed, 


(2) See 5. Geo. 2. c. 27. Barnes, 406. 2. Bar. K. B. 318. 437. 1, Cromp. Prac. 13. 


Was an infant, and ought to appear by his guardian. 


* 


ledged, that although it were cauſe to reverſe a judgment againſt 


248. F. Mod, 209. Allen, 24. Style, 121, 125+ 406. Show. 170. Cro. Car, 471, 
RO. JAE, U But 


to take the ſaid MARK ad /atisfaciendum, &c. ita quod the ſaid chan- 


gin de novo, and not to ſay prædict. Wc. ALL THE CovkT held 


ew 
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BU 


ay aint | 


EvaEs 


In an action for 
an eſcape, the 
0 m_ ſheriff cannot 
the command; for it ought to have been, that the ſheriff ſhould ;ake advantage 


have the body before the chancellor, ta quod he thould have him of any error 

| in the proceſs, 
ſelf ſhould have him before the Juſtices, &c. which ought not to te, 3. 23% 
be; for he is not any officer to the court of common pleas.— Sed Cowper, 63. 


Tump, Becauſe the declaration was, in reciting the writ, In an aQion for 


„That whereas he hath brought a writ of debt againſt Mark =» IE 
0171if710N 


. . w oP 1 4 
eſcape, &c. and then it is, as the uſual courſe in the common ee, of 


pleas is. ** unde queritur quid cùm he brought a writ of debt the writ in the 
** againſt the. ſaid Mark Il codroſfe, &c.” and he doth not ſay, d greritur, is 
the foreſaid Mark, &c.” ſo it may be a ſtranger, and therefore det material. 
it is not good, —And WILLIAMS was of that opinion; but after- 2. Vent. 197. 


William Bird ſenior, and William Bird junior, again/Orms. Car 6. 


FRROR of a judgment in treſpaſs in the common pleas, Be- An entire judg- 

cauſe they appeared by attorney, whereas William Bird junior went againſt . 

o ſhall be re- 

; verſed, if one of 

Upon this error aſſigned, it was demurred : Becauſe it was al- 4 
ant, ap- 

an infant, yet it was good enough againſt him of full age, and he = er 
: , ney ipſtead o 
ſhould not take any advantage of the nonage of his rn 23 


| : Ante 
Poſt. 303.7. Roll, Abr. 776. 1. Keb. 940. 1. Vent. 102, 2. Saund, 213. 1. Mod, 296. ; J. Mod, 


2090 Michaelmas Term, 9. Jac. 1. In B. R. 


Brav But it was moyed on the behalf of the plaintiffs in the writ 
egeinft of error, That the judgment being entire for damages againſt 
both, it ſhall not be rever:ed for one only, but for gps 

z. Salk 93.205. therefore was vouched, that in an ejectment in Cheſter this very 
St. 114. 445- Term, error was brought by two for the nonage of one, and the 


wm — rule given for the reverſal thereof. 
788. But THE Court ſaid, they did not remember any ſuch rule 
given, and that they would well adviſe thereof. 20. Edw. 4. Pl.. 
28. Hen. 6. pl. 9. 19. . 8. | 
» C0432 7. | Browne againſt Jerves. 
Trinity Term, 8. Jac. 1. Rell 1880. 


A deviſe of ben T RESPASS. Upon a ſpeci2! verdict the caſe was, That JJllan 
EY 5 Browne, being ſeiſed in fee of lands in Reculver, Edington, and 
2nd if be de Ham, holden in toccage, 2ving iſſue a ſon, Jobn Browne, and two 
without iſve, daughters, and having a brother, Roger Browne, who had iſſue 
a deviſe of tbe three ſons, v:z. Henry, Matthew, — FFilliam, deviſeth all his 
boafe to B. ob lands to John his fon, and*his heirs; and if he die without iſſue, he 
W ISS deviſeth his lands in Recuſver to Matthew, his nephew, in fee: 
conveys a vs ITEM, I deviſe my lands in Ham to Henry my nephew, in fee; 

e 3 And the queſtion was, Whether that were a good deviſe to 
mediate eſtate Henry Browne, by way of remainder, after the death of John with- 
to C. out iſſue ; or an immediate deviſe to Henry, and 3 countermand of 
Poſt. 416. 427. the deviſe to Joh as to thoſe lands? 223 deviſed thoſe lands 
2 and died without iſſue; and between the deviſee and Henry was the 


Yelv. 209. 
Cro. Car. 53. queſtion. 


| Cro. Eliz. 525. And IT WAS RESOLVED, that it was a limitation by way of re- 
3. ev. 709. mainder to Henry, and no countermand ; for the words, © 1Tew, 
1 deviſe, &c.” ſhall be conſtrued, that if 72hn die without iſſuc, 


78g as. ten the land ſhould remain as the deviſe was made to Matther: 


563. ; 
— and the firſt limitation to John is, as to him and his heirs of hi 
333. body, and no fce; and fo all the clauſes of the will ſtand toge- 
vg gd ther: wherefore it was adjucged accordingly. 


3. Term Rep. $4. 143. 
Ells again// Clark. 

Trinity Term, g. Jac. 1. Roll 295. 
10 Quinquageſi- DEFT upon an obligation; and declares, Quad conceſſit ſe li. 
Ain in a neri in quinquaginta libris. "Ihe defeadant demands oyer of the 
. 1 bond, which was entered in hc verba: * NOVERINT, Oc. . 
i * neri, ec. in quinquageſimis libris; | 

| | pounds,” And for this variance he demurred in law ; for it was objedted, 
[| 9 N 7. 203. that theſe words in a bond have a conſtruction that he obli 
| f | Post. 309. 355. himſelf in ffticth pounds, and not iy pounds. . 
5 | 338. 603. 0 Sed nou allocatur; for quinguageſſimis"” and quinquaginta in 
111 2- Roll. Ab. 146. 42 bond ſhall be conſtrued to be all of one ſenſe, and the intent 
4 . the parties was ſo: whereforc it was adjudged for the plaintiff 
1 nob. he oe: 147. 2. Jones, 58. Hob. 7. 119. 1. Lut. 422. Salk, 462. 2+ Mod, 343. 5. Mod, 
154. 287. 281. 12. Mod, 193. Ld. Kym, 333. 3 Bac, Abr. 693 | 


i | Wwley 
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Warley azainft Purley. ens g. 


EBT apon a leaſe for years made by Villiam arley; and The party who 
counts, that afterwards, viz. the 11th of July, 7. Jac. 1. Mil. Claims by bare 
tam Marley by indenture bargained and ſold that land to him in Ba 490 _ 
Ws . . . muſt ſhew in 
fee, quæ indentura poſtea infra ſex menſes, viz. 7. Novembris, 7. Fac. 1. ghar court it 
fuit debito modo irrotulata juxta formam flatuti. The defendant was inrolled. 


leaded nan debet ; and found againſt him. S. C. Yelv, 213. 


And it was now moved in arreſt of judgment, That the decla- Allen, 19. 
. . . - Carter, 221. 
ration was not good, becauſe it was not ſhewn in what court it Sund. 21. 


was inrolled. | Moor, 570. 


And for that cauſe Tye wnoLE Cour held it to be ill; for! —— gh" 
it ought to appear, that the Court may know whether it be duly 2 
inrolled; as alſo that the party againſt whom it is pleaded might 
have cognizance in what place to ſearch for it, otherwiſe the ſearch 
will be infinite; and to Ey that it is juxta formam flatuti, will not 
help it: wherefore it was adjudged for the defendant. 


See 27. Hen. 8. c. 16. and 18: And c. 18. f. 34 


Foxhall and Sands againſt Corderoy. Cel 164 
Trinity Term, g. Jac. 1. Roll 378. 


DEBT for ninety- one pounds twelve ſhillings and eight-pence, .. if a bond 
upon 4 bill obligator „dated 1. May, 8. Jac. 1. 1 acknowledge 

1. November following. he defendant demands oyer of the bill, money due to 

which is entered in hec verba: BE IT Kkxowx, that 1 William * — 

* Corderoy do acknowledge myſelf to owe and to be indebted to bing — 

6 yu Foxhall and William Sands in the ſum of ninety-one pounds pay it to one cf 

* twelve ſhillings and eight-pence, to be paid the firſt of November them, whether 

following, for which payment to be made I bind myſelf to at prion , 

Jobn Fexhall in one hundred pounds: DATED, &c.“ It was —— 

thereupon demurred: and the queſtion was, Whether Foxhall 

ought to bring the action for the one hundred pounds, or both Yelv. 177. 

of them for the ninety-one pounds twelve ſhillings and eight- — 

. 34. 
pence:— Et adjournatur. 2. Keb. 87. 
6. Mod. 2283. Ld. Raym. 1043. Salk. 659. 


Purifie againſt Gryme, Casz 11: 
5 gk Hilary Term, 8. Tac. 1. Roll 373. | 
RESPASS; for that the defendant four aſhes of the plaintiff If a perfon juf- 


at Shaldeſdon, in a place called Cave- Cloſe, cut down, took, and — cyny as 
carried away. | 8 leſſee who by a 
The defendant faith, uid actis non, becauſe, long time before — — ws 


the plaintiff had any thing to do, &c. in the place wHERE, &c. one 

John Purific was ſeiſed in fee of the doo in Wich, &. and — ae” - 

3- April, 21. Elia. by indenture of the ſame date, demiſed to Je- leaſe muſt de 

rome Corbet and others the ſaid cloſe, inter alia, exceptin * wood ſhawn. 

and underwood thereupon growing, habendum for the f. e of one pod. — 

Am Purifie ; and further covenanted with them, quid licitum foret 360. * 37. 

Co, Lit. 226. a. 10. Co. 92. a. 94. 1. Rall. | 3. 497+ 1. Lech. 300 

Cro, Etiz, 193, Moor, 83. Plow. 9 wy * "oye "uh Os * * 
2 or 
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Puzryrs for the ſaid leſſees and their aſſigns to take upon the premiſes no- 
againſt ceſſary firebote and houſebote, &c. to be expended upon the pro- 
Gaya. miſcs, or for reparation of the premiſes ; that the ſaid John Purijie 
4. Bac. Abr. died, and the ſaid Aun, ſurviving him, took to huſband one 70% 
oo Harecourt ; that the ſaid Ferome Corbet and the other leſſees aſſigned 
over their eſtate to the ſaid Aun; that the detendant, as their ſer- 
vant, took the ſaid four athes for neceſſary cartbote, ploughbote, 
and bote, to be expcnded upon the premiſes ; and avers the 

life of the ſaid Aun. 


It was thereupon demurred : 


FirsT, Becauſe he juſtifies by force of a covenant in an in- 
denture, and doth not thew the indenture, it being a thing which 
cannot be granted without deed. — But it was thereunto anſwered by 
YELVERTON, for the defendant, that in regard the defendant doth 
not claim title thereto but only as a ſervant, nor any intereſt therein, 
and it doth not appear that the plaintiff hath any title to thoſe trees 
or land by any matter ſhewn in the pleading, therefore the plea is 
good againſt him without ſhewing the deed of covenant. —Bur ALL 
THE CovRT held the plea to be ill; for the ſervant juſtifying un- 
der the intereſt of his maſter, .d meddling with the title, ought 
to ſhew the deed ; for it is the ſubſtance of the title, and without 
ſhewing it he cannot juſtify ; and it is folly to juſtify under one 
who either could not, or would not, ſhew the deed ; and the not 
ſhewing thereof is matter of ſubſtance, and not of form only (a), 


Vide Hen. G. pl. 42. 14. Hen. 8. pl. 4. 21. Edu. 4. pl. 50. 


Covenant to SECONDLY, It was moved, That this covenant, being without 

take eftovers the word “ grant,” is not ſufficient to juſtify the taking; but it is 

- xd cauſe of action, if it be denied. But THE Cour. ſeemed to in- 

Re cline, that it was well enough, being by the ſame deed of leaſe, if 
it had been well pleaded. 


To juſtify t- THIRDLY, It was moved, That the plea was not good, becauſe 
king wood, the jt was not ſhewn that the maſter expended them for thoſe pur- 
uſe for which it poſes.—And THE WHOLE COURT was, of that opinion.—/id: 
was taken muſt 

be ſhewn. 21. Hen. 6. pl. 46. 12. Ediu. 4. pl. 8. 

Poſt. 301. —Co. Lit, 536. | | ; 

But for the firſt cauſe principally the plea was holden to be ill; 
and adjudged for the plaintiff. 

(a) By 16. and 17. Car. 2. c. 8. after no exception ſhall be taken for not l 
verdict no judgment ſhall be ſtayed or re- ledging the bringing into court any bond, 
verſed for want of alledging the bringing indenture, or other deed, unleſs ſhewn tor 
into court any deed mencioned in the cauſe of demurrer, 
pleadings ; and by 4. and 5, Ann, c. 16. 


CAS 12, | Lilburne againſt Heron, 


A writ of right F*RROR, to reverſe a judgment in a writ of right of lands in 

— * Thickley. 1p coped | 4 

judgment in 

Dutbem, is re- The writ is, ** Duia dominus remiſit nobis curiam ſuam.” The 

— 4 — defendant appeared and imparled, and after divers days of im- 

wi ing the entry-of the biſhop, © remi/it curiam ſuam.—8. C. Velv. 211, 8. C. 1. Bulſt. 15 

Moor, 762, F. N. B. 3. 4. Bl. Com. 193. App. No, 104. Ses Luke v. Harris, 2. Bl, Reps 126: 
45 parlance 


Ghote ao iii inal tous ar 
Þ — e ; 1 4 
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parlanct the tenant made default, and thereupon judgment final Litnvans 

was given in Durbam. Error was now brought; and 1t was al- 2 

ſigned, g 
Figsr, Becauſe the writ ſuppoſeth, quad dominus nobis remiſit 

euriam ſuam ; whereas a writ of right ought to be returnable coram 

Fullitiar. de communi banco, and not coram Tuſtitiar. itinerant. in Dur- 

vam. — Sec non allocatur ; for it is the uſual courſe for all writs of 

right in Durham to have that clauſe, and yet to have the wr.t re- 

turnable before the Judges there by commiſſion. No recovery can 

be in the common pleas of lands in Durham. 9. Hen. 7. Pl. 12. 

1. Edw. 4. pl. 10. 


SeconDLY, That final judgment was given upon a default after . Whether 
imparlance, where it ought to have been only a petit cape, as it is judgment 
where a tenant makes a default after iſſue joined ; for no final 9 
judgment thall he thereupon after iſſue joined and tried. But it ,,,, pdt, ron 
was thereto anſwered, that true it is, after plea pleaded and iſſue upon a defavls 
joined, or demurrer, and day given over, if the defendant make aſter imparlance 
default, no final judgment ſhall be given, but the petit cape ſhall n * 
be awarded; but a default after imparlance, and before a plea '* 2 
pleaded, is 9 a departure in deſpite of the Court; and there- Ce. Lit. 355-2 
fore judgment final ſhall there be given. VIDE 5. Co. 85. Penrin's DIS 2 
Caſe. 26. Hen. 8. pl. 8. 28. Hen, 8, Dyer, 24. 12. Edw. 2. n 
Judgment 234, 19. Lad. 2. ibid. 238, 39. Hen. 6. pl. 16. 

12. Edw. 4. pl. 21. 12. Hen. 7. pl. 10, 13. Hen. 4. Judgment 
245. 33. Edi. 3. ibid. 262, in what caſes a peti: cape ſhall be 
only awarded; in what cafes a ſeiſin of the lands ſhall be only 
awarded, which is but a common judgment; and where judgment 
ſhall be that the demandant ſhall hold it in perpetuum, which is a 
final judgment. Nor, To this point THE Cour did not give 
any reſqlution, hut ſeemed to incline that a final judgment ſhould 
not be given, unleſs upon a departure in deſpite of the Court, 
which is upon a default the ſame Term after imparlance : but 
where day is given to another Term, ar to another time certain, 
and then the tenant makes default, it ſhall be otherwiſe. But 
thereto THE COURT gave no reſolution. 


But for the other matter which was nat aſſigned for error, viz. A writ of right 
For that the writ bore z/fe 20. February, 6. Fac. and the declara- cannot be main- 
tion of the e/plees was alledged in the time of queen Elizabeth, tained on the 
of the ſeiſin of the demandant himſelf ; and by the ſtatute of . of the de- 
*. Hen. 8. c. 8. of limitations (a), a writ of right of his own glx. — 4 
Je;/in cannot be but within thirty years before the writ brought, be f,ewn that 
and this ſeiſin may be before that time; therefore the writ is ill, the let have 
and for that caufe the judgment — given is erroneous : >" taken 


-— Wherefore for thi | — 1 
or this cauſe chiefly the judgment was reverſed. years before tha 


writ brought. Term Rep. C. B. 2. 4. Reeves Hiſt, E. L. 267. 467. 3. Bl Com, 196. 
(a) See 1. Mary, ſt. 2. c. 5. 
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Cast 13; Legate againſt Pinchion and Others. 


Afempft lies FRROR, in the exchequer-chamber, of a judgment in the king's 
v6 nab eg * bench. The caſe was, Sir Edward Pinchion and Sir Richard 
promiſe of his WF:/ton, executors of Roſe Pinchion, brought an action on the caſe 
telt tor ro pay againſt John Legate, executor of Milliam Legate, of a promiſe of 
a mere debt; the teſtator ; tor that the teſtator of the plaintiff, anno 34. Elis. 
and it is not was indebted two hundred pounds, in conſideration whereof the 
3 detendant's teſtator aſſumed to pay it on requeſt, and that neitlier 
affers; for the the teſtator in his life, nor the executor after his death, /icet {pits 
deſendant may regqui/itz, had paid. 


— in dd. The defendant pleaded non aſſumpfit; which was found againſt 
Poſt. 404. bim, and damages aſſeſſed to two hundred and ſixty pounds; and 


Hutton, 2. thereupon the plaintiff had judgment. 


Cro. Elz. 59, Error was aſſigned. FiRsT, That this action lies not againſt 
83 * an executor; for he is not chargeable upon a promiſe of his tel. 
5 14. tator. SECONDLY, That the averment in the declaration, that 
Plowd. 182. he bad afſets to pay all debts, and not averring that he had aſſt; 
7. Cam. Dig. to pay legacies, and ſufficient to ſatisfy and SChargs that promiſe, 


242+ is not good; for ſo is the caſe of Norwood v. Read. 


Vaugh. ror. - | 
— 289. This cafe being opened before Cox, Chief Juſtice of the com- 
mon pleas, WARBERTON and Fos TER, Juſtices of the ſame court, 
TANFIELD, SNIGG, AlTHAM, and BROMLE V, Barons of the ex- 
Plowd. 182. b. chequer, without hearing any argument, they reſolved to affirm 
Pod. 27- + the judgment; for this debt riſing upon a loan and promiſe of the 
Ir  teſtator to pay, which being a promiſe for the payment of a mere 
debt, and not to do any collateral act, and the teſtator himſelf, by 
reaſon of this promiſe, could not have gaged his law, therefore 
q. Co. go. b. the executor is chargeable in this action. And although there be 
Ante, 273, not any averment that he had aſſets to pay debts, it is not material, 
Cro, Eliz. 55. for that ſhould come on the defendant's part to ſhew; for if he 
had not afjets, having pleaded nn afſump/it, he hath loſt by that 
advantage: wherefore the judgment was affirmed. —Coxke, Chif 
2 willed the ſtudents to obſerve, that this is now adjudged 

y all the Judges and Barons of all the courts. | 


Cleydon againft Taylor, 


Cask 14. L 
: In the Exchequer-Chamber, 


Tf the writ in RROR of a judgment in the king's bench , For that the bill 
trover be for in an action upon trover was of four hundred buſhels of pip- 
— 9 pins; the declaration was forty buſhels; and judgment being 
ration only for given upon nibil dicit, the writ of enquiry of damages recites the 
40 buſhels, it is trover and converſion of four hundred buſhels ; and thereupon da- 
a fatal variance, mages found to foi ty pounds, and judgment accordingly. 


. ERROR was aſſigned, Becauſe the writ of enquiry of damages Va- 


correſponded ried from the declaration upon the record, there bꝛing more in the 
— eee writ than in the record upon which the judgment was entered. 
e, 128. 277. | | | 


Cro. Eliz. 308, Cowp. 178. 766. Doug'. 666, 
| The 
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- The defendant hereupon alledged diminution, and procured the 2 


pill upon the file to be certified; and then pleaded in nulio eff er- Tyco. 
ratum. 


Tux Jusricks AND BAROXS all held, that it is error; for the Term Rep. C. B. 
bill doth not warrant the declaration; and the Judgment ought 5 fn R 
to be warranted by the declaration on the record; and if it be va- 4, * 
riant from it, it is error. And they ſaid that it could not be amend- 
ed, for it is the record to which the party was to plead : wherefore 
rule was given for reverſal of the judgment, but afterward ſtayed 
upon a ſurmiſe that the record itſelf was miſcertified, 


Anthony Floyer's Caſe. | Cars 
In the Caurt of Wards. . 


ANTHONY FLOYER and ANN his wife, being ſeiſed in fee An infant ſhali 
41 of the manor of Bur/ton in right of Ann, holden of the king not be in ward 
by knight's-ſervice in capite, in 36. Liz. levied a fine with a re- cr cf which 
mainder to them and to the heirs of the body of Anthony, re- = — — 
mainder to the right heirs of Anthony : afterwards, 2. Jac. they inberitance. 
levied a fine of that manor, ſur conuſance de droit come ceo, Wc. to ID" 

the uſe of themſelves for their lives, remainder to Anthony their — 2 
firſt ſon in tail, remainder to other of their ſons, remainder to the Dyer, 237. 
right heirs of Anthony: afterward Anthony the father died; Ann the Co. Lit. 78. 


wife ſurvived, Anthony the ſon being within age ; — 215. 


| ob. 51, 
And the queſtion was, Whether he ſhould be in ward for his 4 Lim. 21, 29. 
land or body ? 


RESOLVED by the two Chief Juſtices and Chief Baron, that he 
ſhould not; becauſe the eſtate limited to the wife is her ancient 
eſtate, which ſhe had by the firſt fine, which was extracted out of 
her own inheritance : wherefore, during her life, there is not any 
wardſhip for the third part of the land or body; for the huſband 
was not ſole ſeiſed at the time of the ſecond conveyance made, 
ſo out of the intent of the ſtatute and words of 32. Hen. . & 3; 


By 32. Hen. 8. c. 1. ſ. 4. tenants by the ſame. But by 12. Car. 2. c. 24. all 
knight's. ſervice were authorized to alienate. wardſhips, &c. are aboliſhed, and all te- 
two parts of their lands, &c. at their will nures by knight's-ſervice, with their fruits 
and pleaſure, ſaving and reſerving to the and conſequences, taken away and turged 
king the wardſhip, &c, of a third part of into free and common ſocgage. | 


v4 miu 


* Hilary Term. 
9. Jac. 1. In the King's Bench. 


Sir Thomas Fleming, Kut. Chief 7uſtice. 

Sir Chriſtopher Yelverton, Kut. 

Sir David Williams, Kut. Juſtices, 
Sir John Croke, Kut. 

Sir Henry Hobart, Kut. Attorney General. 
Sir Francis Bacon, Kut. Solicitor General, 


Gour u. John Royley's Caſe. 
A man's ſon OHN ROYLEY was indicted of the murder of one lian 


having been Derman. 


2 ws 3 Upon his trial a ſpecial verdict was found before Jus ricꝝ 
goes a mile to DANIEL, which was removed hither by Certiorari; whereupon the 
find him, and caſe was found to be, That liam Reyley, fon of the ſaid John 
re, 1 Feyley, fighting with the ſaid John Derman in the field, and the 
a dae ſaid chm Derman beating him fo as his noſe bled, he thereupon 
ſiikes the boy Went to his father#telling and complaining to him of that battery: 
with a little whereupon he inſtantly went into the field, being a mile diſtance, 
cudgel, of which and, finding him, called him villain and other opprobrious terms, 
= dg and ſtruck him with a re eudoel (a), of which ſtroke he after- 
manflau-hter Ward died: and whether that were murder or only manſlaughter, 
only. they doubted, and prayed the diſcretion, &c. 
S.C. Godb. 182. And ALL THE Cova reſolved, that it was but manſlaughter; 
Oro. Car. 131. for he going upon the complaint of his ſon, not having any ma- 
8 70 lice before, and in that anger beating him, of which ſtroke he 
1. Bate, 453. died, the law ſhall adjudge it to he upon that ſudden occafion and 
Le. Raym. 144. ſtirring of blood, being alſo provoked at the fight of his ſon's 
7458. blood, that he made that aſſault, and will not preſume it to be 
25 — = 296. upon any former malice, unleſs it be found. And although the 
e Abr. 867 diſtance of the place where his ſon complained was a mile, it is 
1. Hawk. P. C. not material, being all upon one paſſion. So if one hear that his 
124,25 brother, or couſin, or ſervant, is fighting upon a ſudden occaſion, 
Foſter, 64. 254- and he go to the place where they are fighting (although a mile 
= 25990. Or more diſtant), and finding the adverſary, fight with him and 
* "=: kill him, it is not murder, but manſlaughter. Wherefore it was 
adjudged that it was not murder; and being before the general 
pardon, was diſcharged thereby. 
| (a) Sce Godb. 182. Ld. Ray. 1498. Foſter, 255. 


3 Bacon again Gyrling. 
| > xr 45 TRESPASS. Upon demurrer it was reſolved, where leſſee for 


——— ife makes a leaſe for years, excepting the wood, underwood, 
ton of trees, is and trees growing upon the land, that it is a good exception, al- 
god ; but if a though he hath not any intereſt in them but as leſſee, becauſe lie 
— Pr Lein rema'ns always tenant, and is chargeable in waſte ; wheretore, to 
A prevent it, he may make the exception. But if leſſee for years 
excepuen, it is àſſign over his term with ſuch an exception, it is a vid ex- 
void. ception. , | 


4 Co. 12. b. Cro, Eliz, 17. 
. Dawkes 


s v =o 


ST, I” Wn . . TT 8 


performance of the promiſe, but only a readineſs to have given ſe- 


Hilary Term, 9. Jac. 1. In B. R. and C. S. 297 


Dawkes againſt Pilfield. c 3. 


ENROR of 4 judgment in the king's bench in treſpaſs. The In tre, the 
error aſſigned was, Becauſe the plaintiff in his declaration — —— 
counts to his damage of forty pounds: and the jury find damages damage, — 
to forty pounds, and for coſts twenty ſhillings, which was in- laid in the ge- 
creaſed by the Court to five pounds more; ſo the damages and claration, bur 
coſts aſſeiſed by the jury are more than the plaintiff counts, which — — 


ought not to be, as 13. Hen. 7. pl. 16. is. —— 
"BOAT . 3 laid. 
But they ALL RESOLVED, that it was not any error; for it might 1 is 


depend ſo long in ſuit, or otherwiſe, that there might be great rea- „. 

ſon the plaintiff ſhould recover more for coſts and damages than ,_ Cd. 119. 
he firſt counted; but for damages only, they may not extend to 1. Bult. 49. 
more than what the plaintiff himſelf had declared; and denied T#E 2. Com. Dig. 


YEAR-BOOK aforeſaid to be law. Wherefore the judgment was $22: 
1. Stra. 422. 


affirmed. 5. Bur. 2790. 
2. Bl. Rep, 1301. 1. Term Rep. 71. 2. Term Rep, 126. 338. 
Barwicke and Turner againſt Gybſon. Carr 4. 
Ir the Exchequer Chamber. 


(COVENANT. For that the defendant covenanted by indenture Adeclaration an 
with them: WHEREAS the king had granted the office of aul- dhe 
_ of all drapery to the Duke of Lenox, who had made the plain- —— we 
tiffs his deputies for ſeven years through all places within the office, provided 
county of Eſſex, except Colchefter ; that the defendant covenanted the plaintiff 
with them, whereas the ſaid duke had made a deputation of that of- would give ſe» 
fice in Colcbeſter for two years to one Everden, that at the end of the wang ord. 
two years he would procure to them a deputation for ſeven years, he * always 
in the ſame manner as Everden had it, PROVviso, that they ready to give 
upon the making thereof ſhould give ſecurity for the payment of be ſecurity, is 
one hundred pounds per annum rent for it, and performance of co- n 
venants: and they alledged in facto, that they were always ready to Dough, 655. 
give ſecurity for the rent, and that the defendant had not pro- 


cured the deputation. 


The defendant thereupon demurred.—After argument the de- 
claration was adjudged good ; and, upon a writ of enquiry of da- 
mages, damages being aſſeſſed to five hundred pounds, judgment 
was given accordingly. 
Ayrit of error was thereupon brought in the exchequer chamber. 
The rixsr ERROR aſſigned was, Becauſe they do not alledge Ia an aden 
on a proviſo te 


curity,—Sed non allocatur; for they need not give ſecurity until — 


deputation made; and the non- performance of the promiſe ought defendant to 
to come on the other part. | ew non-pere 
. | formance, Cop. 125. 
SECONDLY, Becauſe it is not ſhewn, that they required a depu- In an ation on 
tation to be made, and the quality how the other was made; nor ant to 


in fact, that there was any deputation made to Fverden.— Sed non — 


office in the ſame manner as another was deputed, the defendant i 

4 eputed, ant is efopped to ſay there was no deputa« 

uon, and the manner of the former deputation need not be ſhewn, Ante, 283. Poſt, 391. 
allocatur; 
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Barwiexz and allacatur; for the covenants mention that there was a deputation; 
ine og and he is eſtopped to ſay the contrary, and at his peril ought to 
LIE procure ſuch a one to the plaintiffs as the other was; and it lies 

not in their notice how and in what manner the other was ; and 
that the defendant ought to procure it immediately after two years 
expired, that the plaintiffs might not loſe the profits thereof after 
they were due. | | 


— THIRDLY, Becauſe they ſhewed not the breach according to 
ciently alledged, the uſual form, et ſic non tenuit conventionem in hoc, c. — Sed non 
it need not con- allocatur ; for there being a breach thereof ſufficiently alledged, 
clude, et fic n they need not make a repetition ; and when the ſubſtance is al. 
ning ledged, the purſuing of the uſual courſe is not material. W here» 


2. Mod. 229.311. - 
Comp, f. fore the judgment was affirmed. 


Eaſter Term, * 


10. Jac. 1. In the King's Bench. 


Sir Thomas Fleming, Kut. Chief Juſtice. 

Sir Chriſtopher Velverton, Kut. 

Sir David Williams, Kut. Tuſtices. 
Sir John Croke, Kut. 


Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Knt. Solicitor General. ; 


—_— 


Browning againſt Fuller. 
Fine of a judgment in the common pleas. The error A platntiff exe. 


CA 1. 


aſſigned was, That in afſump/it brought as executor, al- e muſt 
though he ſhews himſelf to be executor to him to whom — — 
the promiſe was made, yet he ſaith not teamentum hic in curid pro- with a prefer. 
latum. The defendant pleaded nen aſſumpſit; and found againſt Peg. 409. 4225 
him, and judgment accor _— this, being aſſigned for error, Cro. Eliz. 55. 


was held to be matter of ſubſtance, and not of form only; and Pousl. 4. 4 
was therefore reverſed. * 


| Now by 16. and 17. Car. 2. c. $., after into court of letters teſtamentary, or letters 
verdict, no judgment ſhall be ſtayed or re- of adminiſtration, See alſo 4. Ann, c. 16. 


yerſed for defaultof allegation of the bringing 


Rice againſt Harveſton. 3 
TECTMENT. The plaintiff declares of a leaſe made by John ,_ .. | 
EZ g 8 


The defendant pleads, that the land is copyhold land, parcel of Pad Frant in 
the manor of S. &c. whereof the king was and is ſeiſed ; who by = — 22 
his ſteward ſuch a day granted the ſame to him in fee, to hold at prior grant, 


will according to the cuſtom of the manor, by virtue whereof he without traver- 
ſing the grant al. 


was admitted, entered, and was ſeiſed; and ſo juſtiſies. 1 
The plaintiff replies, that long before the king had any thing in deſendant. 

the manor, queen Elizabeth was ſeiſed thereof in fee, in right of 8. C. Vd. 221, 

the crown; and by her ſteward, at ſuch a court, granted the land —.— SS. 


in queſtion b copy to him in fee, to hold at will according to ay = : 
the cuſtom of the manor, who was admitted and entered. Ctro. Car. 324, 


Upon this replication the defendant demurred, ſuppoſing that 82. Eliz. 6 go. 
the plaintiff ought to have traverſed the grant alledged by him in 2. Bulk. 1. 
his — 1 | 2. Vent. 212. 

| > 66 Lut. 1558, 

Tux Covnr held it to be a good replication ; for the plaintiff 1. Will. 253. 
hath confeſſed and avoided the defendant's title by a former copy 121 
granted by queen Elizabeth; and ſo needed not to traverſe the * 639% + 


grant to the defendant, Vide 6. Co. Hillier"s Caſe, 24. 
| Smith 
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Carr 3, Smith againſt Flynt. 


Words imput- ACT ION FOR WORDS: <« Thou haſt harboured and re. 
ing an offence 10 ceived thy ſon into thy houſe, knowing before that he was 
made fetony by ©* a ſemina pneſt.” — TE Cour held the words to be ſcanda- 
18 ace Jous and a ionable, becauſe that offence is made felony by the 
Jones, 63. 27. Flix. c, 2. And judgment was given for the plaintiff, 


Laich, 2. I. Bulit. 181. 2. Vent. 265. 


Tynan againſt Bridges. 
Trinity Term, 8. Fac. 1. Roll 1222. 


A rela: of all DEBT upon an obligation conditioned for performing an award 
Os will made by arbitrators by them choſen ; who upon the twenty- 
mean e fourth of March awarded, that the defendant ſhould pay to the 
the time it was Plaintiff at Michaelmas next fallowing twenty pounds ; for non- 


made; but payment whereof the action was brought. 
when the derts The defendant pleaded the plaintiff's releaſe of all actions and 


CA 4. 


das, fu s a 
Nabe = yy demands made to him the tenth of April. 


charge it, tho” The ſole queſtion was, Whether by this releaſe thus made, the 


2 payment of the twenty pounds by the deſendant to the plaintiff 


wards. awarded as aforefaid, be abſolutely gone and relcafed ? 
* And THE wHOLe CovkT conceived that the releaſe was not any 


bar to the plaintiff's action. A difference was taken by Wir- 


ory Yelv. 214- LIAMs, Juſtice, where an obligation is entered for payrgent of 
-— ax A money at a day to come: there it is a debt and duty preſently, 

Lit. 291. . 1 
Cro. Eliz. 606, and my be diſcharged by ſuch a releaſe hefore the day of pay- 
2. Roll. Abr. ment; but it is not ſo in caſe of an annuity, rent, or in an action 
405. of debt for non-performance of an award made for payment of 
2. Mod. 251. money at a day to come. But no judgment was given in this 


3- Lev. 27 caſe (a). 


3. Mod. 277. Salk. 575. 578. 
(4) In the report of this caſe, Tu. 215, the day of payment; but they agreed to 
it is ſtated, that judgment was given by the the diſtinction, that if performance had 
whole Court againſt the plaintiff; for al- depended upon a condition precedent, it 
x though the money awarded to be paid was could not have been releaſed until after the 
| not founded on any precedent debt or con- contingency had happened; for until then 
tan between the parties, yet it was a de- no demand or duty would have ariſen.— 
mand or duty, which the plaintiff might See Lord Nott. MSS. Co. Lit, 291. b. 
| kave diſpoſed of by his will, Kc. although 4. Bac. Abt, 286. 
it could not be recovered by action, beſore 


5 Humphry againſt Damion, 


On 3 leafe for JESSEE for years, rendering rent at Mfichaelmas and Lady-day 
_ upon condition of re-entry for default of payment, js ouſted 
3 by a ſtranger. The diſſeiſin continues till the day of i» or 
payment of rent, the leſſor afterwards demands the rent, and the leſſee refuſed to 
the leſſur, on de- pay it. | | 
_ — abe, Whether the leffor may enter for the condition broken, in re- 
enter — gard the condition was ſuſpended by the difſeifin ? 

alchough the And it was held by THE waoLE Cour, that the leſſor may 
—— either enter upon the held for the condition broken, or he may ( if 
Ante, 276. Co. Ct. 46. Cro. Eliz. 10. Salk. 209. Holt, 199. Ld, Ray. 171. See the caſe of 


Zaton v. |aques, Doug). 455- 401. 1 
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-he will) diſtrain for the rent; for the land leaſed ſhall be ſubject Humruny 


to thoſe lawful remedies which the leſſor provides for the recovery 


re- of his rent or poſſeſſion, into whoſe hands ſoever the land comes: Dauien. 
Was and it is not the act of a ſtranger that can deprive the leſſor of the 
nda- advantage of that condition which he annexed to the leſſec's 
the eſtate when he parted with the poſſeſſion of his land, 
Lady Montague's Caſe. Cas 6. 
LADY MONTAGUE proſecuted for the forfeiture of a copy- H 2 copyholder 
1 hold of a manor of Lord Montague her late huſband, done in cg 
ard his lifetime, being partof her jointure. The caſe was, I hat thecopy- , OD 
1 4 holder made a lcate of his freehold lands for ten years; and, to anmm for ten 
the avoid a forfeiture, made a leaſe for a year only of his copyhold, years, it is a 
7 according to the cuſtom ; and covenants with the leſſee, that he 5 the 
ſhall enjoy the copyhold lands de anno in annum during the ten — 
and years (tor which he had twenty pounds in hand paid him); and cuſtom, 
that if he did put him out after one year, or at the end of any Ante, 292. 
the one of the years, then the twenty pounds (which he had ſtill before- Poſt- 308. 
tiff hand) ſhould be accounted for the rent of the laſt half year. Co. Lit. 53. b. 


Cro, Car. 234. 


And it was held by THE Cour, if a copyholder make a leaſe 7 2 


for a year, warranted by the cuſtom of the manor, et /ic de anno in 


11 annum during ten years, this is clearly a good leaſe for ten years, 1. Bulſt. 215. 
& and will make a forfeiture. Cro. Car. 233. 
ir, 2. Mod. 81, 3. Bac. Abr. 404. Gilbert's Ten, 233. 1. Term Rep. 705» 
y- Bur here in this caſe the copyhold land is not demiſed to hold But a leaſe by 
yon for a year, et fic de anno in annum for ten years, but only for a year, 2 <opyholder 

f h . h ſt d Y 1 h 1d] 2 ; for a year, with 
0 according to the cuſtom, and a covenant tor the holding it for a 7 


longer time at the will of the leſſor. renew yearly 
for ten years, is not a forfeiture, Ante, 292. 1. Roll. Abt. 848. 3. Bulſt. 252. 2. Mod. 81. 
1, Bulſt. 190, 2. Com. Dig. 522. 3. Bac. Abr. 405. 


Vet admitting that this were a leaſe for ten years, and ſo con- A reverſioner 
ſequently a forfeiture, yet the lady cannot take advantage thereof; cannot take ad- 
for if a copyholder 8 a leaſe of his copyhold land contrary to u * 
the cuſtom, and the lord of the manor die before his entry or ſeizure EE | 
for the forfeiture, he or they in reverſion or remainder ſhall never Lutw. 2 


take advantage of the forfeiture done or committed before his or 2. Com. Dig. 


their time. | _ 
1. Mod. 209, 


I, Salk. 186. 


Trinity Term, 
r6. Jac. 1. In the King's Bench. 

Sir Thomas Fleming, Kut. Chief Juſtice. 
Sz Chriſtopher Yelverton, Kut. 
Sir David Williams, Knt. Juſtices, 
Sir John Croke, Knut. 

» Str Henry Hobart, Knt. Attorney General. 
Sr Francis Bacon, Kut. Solicitor General. 


dn 5. Anne Long againſt King. 
| | Trinity Term, 8. Jac. 1. Roll 13. 
To foy © 4. N JON for theſe words of the plaintiff, viz. © Mas. Ma- 


SER was robbed of forty pounds, and one hundred 
marks worth of plate; and Joun FqrpD and Avxz 
which be will LoNG,” innuendo the piaintiff, had it, and for that they will be 
be banged,” © hanged.” $A 


able. The defendant pleaded not guilty ; and found againſt him, and 
damages aſſeſſed to twenty pounds. And it was thereupon moved 
in arreſt of judgment, that an action lay not for theſe words; for 
in ſaving, * The plaintiff had it,” he doth not ſhew that ſhe 
ſole it; for ſhe might have it by trover or emption, or otherwiſe 
lawfully ; and he doth not charge her that ſhe ſtole it: alſo in 
ſaying, © They will be hanged for it,“ it is but his opinion, and 
not a direct laying of felony to their charges. 


Upon the firſt motion the Court doubted thereof; but being 
afterwards ſeveral times moved, upon the firſt day of this Term 
THE CovaT reſolved, that the action lay; for all the words be- 
ing laid together, it ſhall be intended that he ſpake them in the 
worſt ſenſe, ix. That the plaintiff had thoſe goods feloniouſſy, 
and was an actor in the robbery (a) : and it is further aggravated 
and explained in ſaying, + They will be hanged for it.” Where- 
fore it was adjudged for the plaintif.—NoTe, Afterwards this 
judgment was reverſed in a writ of error in the exchequer- 
chamber, bccauſe the words are not actionable (5). | 


(a) Now by 3. Will. and Mary.c.g.f. 4. goods is felony. Vide 1. Hawk. P. C. 131. 
and 5. Ann. c. 31. ſ. 5. to receive ſtolen (6) V:de Poſt. 331. pl. 12. 


Carr Mortimer againſt Petifer. 


rotary fn 1 REPLEVIN, for the taking of two cows in Buckland-mead in 


manor, if the Buckland. | 

. manor be al- The defendant pleaded, that Buckland-mead contains ten acres, 

— = be whereof half an acre was copyhold, parcel of the manor of Buct- 
the wave mel land in Puckland; and that within the manor is a cuſtom, that 
be awarded to every copyholder, having my copyhold land within the ſaid ten 

the town. acres, ſhould have common from ſuch a day to ſuch a day, in all 

Hof. 398. 399 · the reſidue of the ſaid ten acres; and ſhews that he was a copy- 


Ante, 3-36. holder of one rood of meadow in the ſaid ten acres; and fo juſtifics. 


6; Co. 14. 65, See 21. Jac. 1. c. 13. 16. and 17. Car. 2. c. 3, 4. and 5. Ann, c. 16. 24. Geo. 2. c. 18. 
NI. Hargrave's note (2. Co. Lit. 123. P+ 12%. Iſſue 
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Iſſue being thereupon, and found for the plaintiff, it was moved MoxTruea 
in arreſt of judgment, that there was a miſ-trial ; for the venire 484 
facias is de vicineta manerii, where it ought to have been de Buck- PsTIFER. 
land, although the iſſue is upon the cuſtom of the manor. 


And of that opinion was THE WHOLE CovurT ; for the manor 
being alledged to be the manor of Buckland in Buckland, the ve- 
nire facias ought to have been from Buckland. Wherefore a venere 
factas de novo was awarded. 


n 


In the Exchequer Chamber. 


| King againſt Marborough and Craker. — 
Hilary Term, 8. Jac. 1. Rell 991. 


ERROR of a judgment in the king's bench in an ejectment. — dy 


The error aſſigned was, Becauſe Crater, one of the defen- one of tuo de- 
dants, at the time of the judgment was within age, and appeared — _ 


by attorney, where it ought to have been by his guardian, the error. 
judgment being upon verdict: and it was thereupon demurred ; Ante, 290. 


for it was ſaid, that this was not error, but quoad him within age. 1. Keb. 940. 
; . 2. Saund. 213. 
But ALL THE JUDGES AND BAROoxs held, in regard the da- Cre. Elz. 378. 


mages and coſts are entire, that the judgment is reverſable for 1. Med. 296. 


both ; and ſo was reverſed. 1. Lev. 294. 
| Fitzg. 1. Strange, 783. 
Kerſey againſt Lovet. Casr 4. 
ERROR in the exchequer- chamber of a judgment in the king's ahem ph 
bench in an ejectment. | Ja be. 
The error aſſigned was, Becauſe the plaintiff himſelf, betwixt the en the = 
Prius and day 


verdict at the i prius and the day in banco, entered, and fo had4,,, dces not 
abated the writ. It was thereupon demurred; and now he would abate the writ. 
not.infiſt upon that error, but moved Ante, 261. 

1. Lev. 155. 
 - ANOTHER ERROR not aſſigned, Becauſe the venire facias was Venire faciat. 
returnable die Veneris peſt craft. Purific. —Sed non allocatur ; tor ſo it 
is always intended, and fo are all the precedents. Wherefore it 
was affirmed. 


Edward Miles againſt Richard Prat, Thomas Richardſon, Car 5. 
and Nicholas Babbs. 


7. Fac. 1. Roll 413. 


"PRESPASS, for entering into a houſe in Needham Market, and The 32, He. B. 

taking a eupboard, cheſt, and other goods. Nicholas Bahbs c. 39. does not 
pleaded not guilty ; Richard Prat pleaded not guilty, except to the 8 2 
entry into the houſe and taking of the cupboard; and as to them ive oi El 
he juſtifies, 1 of an extent upon a ſtatute, and a /tberate * tiel record 3 
thereupon. omas Richardſon pleaded the like plea ; and there- akhbough the 
upon was pleaded . nul tie! record,” and the defendant had day to _— 
bring in record u/que craft. Pur. 7. Fac. 1. and a 3 to MR 
try the iſfue returnable the ſame { y. At the day, the defendant Ante, 36. 2 11. 
Poſt, 353-—Cro, Eliz. 339. 412. 11. Co. 7.2, 1, Roll, Ab. 775- 3. Lev. 40. 8. Mod. 410. 

+ 137+ 139. 233. 267. 1. Com. Dig. 331. Failed 
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5 — , , 
Eow. Mites failed of the record; whereupon it was adjudged againſt him as tg 
againſt that, et quia neſcitur que damna, idea a venire facias was awarded, 


mien. Prat, h ad infuirendum de execut. prædict. quam de damnis, &c. return. 


Tuo. Rien , 
ae N gre able Quind. Paſch. and then the record is, “ poflea continuato inde 


Mien. Bans. ©* proceſſu in placito prædict. jurat. poſit. uſq; ad in Ottab. Micbaclis, 

| „Ec.“ mſi prius, Wc. and then the 901 was returned, and tlie 

verdict, and one hundred pounds damages found; and judgment 
accordingly. 

A judgment er- A writ of error thereof brought and affigned, Becauſe there was 

roneous as to not any continuance between Eaſler Term and Trinity Term, nor 

13 from Trinity Term to Michaclmas Term, but that Term was utterly 

ach —_—_ omitted ; and there being this diſcontinuance, there was a failure 

bat for the Of the record; whereupon the inqueſt is but an office, which is a 

whole. difcontinuance not aided by the ſtatute ; for that aids only diſcon- 

Stra. 266. 783. tinuances after verdict, but not after demurrers, or failure of re- 

Stile. 121 2 cord; and although the verdict is for part, yet the damages being 

3 entire, it, being diſcontinued in part, is diſcontinued in the whole, 

730. and not aided, 

13 rie Jus ricks ſaid (and ſo they were informed by the clerks), 
that continuances may be upon the plea roll, or upon the roll of 
the venire facias after iſſue joined: and if it be upon any of tliem, it 
is well enough. But THE Cour being certified that it was not 
upon any of them, the judgment for this cauſe was reverſed. 


ce 6. | Salman againſt Bradſhaw. 


On 2 Covenant (COVENANT. For that the defendant let to him the manor of 
8 Stanton in the county of na for fix years by indenture; 
u 


; ſor . 22 
4 = er and covenanted, that he had lawful right and eſtate to let it for 


reach aſiencd that term; and aſſigns for breach, that he had not right nor 


renærally that he [awful eſtate to let it, and ſo broke his ſaid covenant. 


_ —— The defendant pleads a concord, that he gave to him ten 


Ante, 171. pounds in ſatisfaction. 


8 Iſſae was thereupon joined; and found for the plaintiff, to his 


1 — damages of one hundred and twenty pounds, and judgment ac- 


9. Co. 6 Cordingly. | | 
on * 3 A writ of error thereof was brought before the Judges and Ba- 
Eden. The principal error aſſigned was, Becauſe the breach of the 


168. 2 3 
1416 —_ covenant was not well aſſigned ; for that it is not ſhewn, that he 


Stra. 208. 681. had an eſtate, nor how the leſſor had not any right, or that a 
| = aps 4 _ ſtranger had evicted him by title. 

2 Sed nan allocantur; for the covenant being general, the breach may 
be aſſigned as general as the covenant, and it lies not in the plain- 
tiff's notice who hath the rightful eſtate: but the defendant 

ought to have maintained, that he was ſeiſed in fee, and had 2 
good eſtate to demiſe ; and then the plaintiff ought to have ſhewn 
a ſpecial title in ſome other : but, primd -facie, the count is good. 

the covenant being general to afſien a general breach. Wherefore 
the judgment was affirmed. | 


Beal 
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Beal againſt Braſier. Ost 7. 


FJECT MENT for lands in Blackthorn, upon a leaſe of one Grantees of P 
John Weatherhead, Upon ſpecial verdict the caſe was, That a ©Pyhoids a 
copyholder in fee makes a leaſe for years by licence, rendering uge #5 cend- 
five pounds rent to him, his heirs and aſſigns, at Michaclmas and tion broken by 
at the Aununciation, and for non-payment, a re- entry. He ſur- 32. He. . c. 34. 
renders over to the leſſor of the plaintiff in fee; who being ad- nor bi the com- 
mitted, demanded the rent afterwards at the day of payment, and Wah. 

for non-payment re-entered : and the queſtion was, Whether this 8 — _ 
entry were congeable or no? The ſole doubt was, whether 1 a — 
he who hath the reverſion of a copyhold, by way of ſurrender may Hob. 177. 
take advantage of a condition within the equity of the ſtatute of 1. Salk. 183. 
32. Hen. 8. c. 34.—And without argument, WIILIAus and VBI. n. 305. 
VERTON, abſente FLEMING, over- ruled it, that he could not, nei- 

ther by the common law, nor by the ſtatute, Wherefore it was 


adjudged for the defendant (a). 


(a) Sed vide Yelv. 135. 3 Lev. 327» Salk. 285. Gilbert's Tenures, ITN Bull, 
N. P. 161. 3. Term Rep. 398. 


eO. Ae.  Nichzaelmay | 


Michaelmas Term, 

- 10, Jac. 1. In the King's Bench. 
Sir Thomas Fleming, Kut. Chief Juſtice. 
Sir David Williams, Kr. 

Sir John Croke, Kut. Fuſtices, 
Sir John Doderidge, Kut. 


Sir Henry Hobart, Knt. Attorney General. 
Sr Francis Bacon, Knt. Solicitor General. 


Cas 1. | Odingſells again Derbie and Jackſon. 

in ejectment ECTMENT. After verdi& upon not guilty, it was 
againſt two, a 2 in arreſt of judgment, line the 1 was not 
miſprinon, ſtat- 1. good; for it was; That the two defendants intravit et ipſun 
ing anger an the (le plaint. ) à firms ſub prædicti tjecit et expulit, where it ought to 
Fagular iaſtead have been imtraverunt et ejecerunt, Wc. and being the point of the 
of the pleral action is not therefore amendable. T he bill alſo upon the file was 
number, is found to be ſo.—But ALL THE JusTices (FLEMING at] held 
1 it to be amendable; for it is an apparent miſpriſion of the clerk. 


S. C. Moor, 866. 8. C. Velv. 224. 1: Salk. 48. 2. Strange, 80% 2. Burr. 1160. 2. Bl. Rep. 941. 
Cowp. 407. Doug]. 114+ 135+ 1. Term Rep. 733. 


ca 2. Tooſe and his Wife aguinſt St. 

CTION FOR WORDS ; for that the defefidant ſpeaking of 

— N — one Alice Dunſcombe widow, concerning the death re buf: 

2Qtionable. band, ſaid, ** Too/e's wife (innuendo the plaintiff) killed thy huſ- 

Poſt. 423- 438. band (innuendo) John Dunſcombe, her huſband (lately dead). 

Hob. 268. After verdict; it was moved in atreſt of judgment, that theſe 

Cowp- 275 words were not actionable; for ſhe is not accu thereby of fe- 

| lony, for ſhe might kill him by phyſick, or by other means: and 
a precedent was thewn in the common pleas, where it was ad- 
judged, that for theſe words, Thou killed F. $.” an action 
lies not; for J. S. may come to his death, and the other perad- 
venture be the means thereof, by execution, battle, phy ſick, or 
otherwiſe ; wherefore the words are too general to maintain an 
action. ; 
But r Covar here reſolved, that this action well lay; for it 
ſhall be intended, he ſpake them in the worſt part, and in flander 
of the plaintiff. Wherefore it was adjudged accordingly. 
Nor, Between the ſame parties another action was brought, 

becauſe he ſaid, Tees wife is 4 witch,” without further 

PoR. words; and adjudged maintainable. 

Sed & Cto. Tar. 1. Sid: 52, Poſt, 531. and 1. Com. Dig. 1924 centre. 


| | Oaſte againſt Taylor. | 
The acceptance '$SUM PSIT, by David Oafle a merchant⸗ ſt ger, againſt 
ill of A William Taylor, a merchant 4 for that whereas þ the cuſs 
—_— bythe tom of London between merchants trafficking from — into 
| — the parts beyond ſeas, if any merchant commorant in Len- 
to 4 promiſe to pay it ; but it mult be ſtated that the drawee was a merchant at the timehe accepted it. 
Ante, 6, 7. « 
; den, 


= g MS. ' 1 i . : 
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3 and trafficking beyond ſeas, direct his bill of exchange Bond fiat, OasTi 


and without covin, to another merchant commorant beyond ſeas, ,_<84f 
and trafficking betwixt London and the parts beyond ſeas ; upon TATHERL 
ſuch a merchant's accepting a bill, and ſubſcribing it according to 5. C. 1. Roll. 
the uſe of merchants, it hath the force of a promite, to compel him — 6. 

to pay it at the day appointed by the bill: and alledgeth in fact, — 8 
that Milliam Kenton, being 4 merchant trafficking betwixt Londen 2. Vent. 408. 
and Middlcburgh beyond the ſeas, and commorant in London, dis Hard. 487. 
rected his bill of exchange to the defendant commorant in Middles Kut. 838. 
btrgh, and trafficking between London and Middleburgh, requiring 8 
him to three hundred and fifty-five pounds Flemiſh, at the ns Guat Dig, 
uſance of | Gee months, to the plaintiff, being a merchant ; and 136, 137. 

that the defendant accepted thereof, ſecundum uſum mercatorum, and 1. Bac. Ab. 169. 
ſubſcribed it, and had not paid it. Wherenpon, &c.— After ver- . Vern. 217. 
dict, upon non Mmpfit pleaded, and found for the plaintiff, it was 4 Tp: Ragan 
moved in arteſt of judgment, becauſe the defendant is not ayerred — 351. 

to be a merchant at the time of the bill accepted. | 2.Ter.Rep,713s 


See 9. & 10. Will, 3. . 17. 3 & 4. Ann. c. 9. 


| Amyas Cliſon againft Proctor. 3 
ERROR of a judgment in the cmin6n pleas, in an Action of words »f 
941. troder and converſion of three hundred todas lane. The de- art, though 


fendant pleaded not guilty ; and it was found againſt him to his they be not pro- 


damages of three hundred pounds, and judgment for the plaintiff, be, a8. — 
THE FIRST ERROR aſſigned was, Becauſe ** }odas”” is no Latin in law. 
of word, ANGLICE vob Ar: todds; and therefore the Court cannot 2. Roll. Ab. 623. 
uſ- adjudge thereof, being inſthfible.—Srd non allvcatur ; for it is a Co. Lit. 101. by 
uſ- framed word to that purpoſe, to ſhew tlie intent of the parties, al- 223: b. 


though it be hot a proper Liztin word: and in the Reg. 116, 111. — 


iſ there is 18 vin, and the Bt. / Ent. 19. and 201. bayr#l cer 4. Co. 14. 


* viſe. And MAxxR ſhewed a precedent in the 12. Hen. 7. for this 10. Co. 130, 
oy point, todd. lane ; and judgment there for the plaintiff, 

ad- A SECOND ERROR aſſigned, Becauſe it is alledged pretii, Cc. In treſpaſs, eſ- 
ion where it ought to have been ad valentiam.— Sed non allocatur ; for tber pretii or ad 
ad- ir is good both ways. 1 may 

, Ja : Ante, 148: Dyer, 121. F.N. B. 88. 2. Vent. 174. 


| ATHizp Exkvn, Becaule the writ original was, de quibuſdam bonis An original, in 
id ratallis; and he doth not ſhew any at all in the writ. —Sed non allo- Hover forcertain 


ibs catur: for the difference is where a writ is brought for one thing fore and chag= 
c only, there mention is made in the writ of the nature of it; but ee 4 
nention < 01 k Sy cht for dis 
when the demand is of divers things, for the brevity of the writ, vers things, i3 
ht, it is ge quibuſdaimm boniz et catallis, and to expreſs the cettainty of goed. ; 
ther — 5 the count: in the ſame manner it is in treſpaſs; and ſo Fot. 6544 
c e precedents, _ 4. Mod. 319. | 
: ; t. Bulſt. 126. Str. 1229. 5 
A Fovxrn Exnox, For that the venire facias is awarded de vicineth it a fad be - 
| civitatis Coventriæ, which ought not to be, for civitai Covent. being in !<dged to be 
int the margent, is intended the county; therefore as a venire facias 40e in © eig, 
-uſ- ought not to be from a county ſo it ought not. to be ftom a city, — 1 
nto an e. THE Court much doubted, and cauſed a ſearch to cinye of the cy 
on is good; for, except in Londen, it Mall be in vithi juriſd-Qion © ity. 
1 it, Poſt, 493. Co. Lit. 12 3. 2. Roll. Ab. Ra oy — — 8 * 


dm, X 2 be 
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' Ct1zow be made of the precedents in the common pleas and king's bench 
P for this point: and upon view of precedents in all places except 
tocTot London, no mention is made of the pariſh or ward; and all tente 
facias are awarded de wicinet. civitat. which is intended as well de 
Oro. Car. 165. civitate itſelf, as de vicineto infra juriſdittionem of the city; and ſo it 
2. Roll Ab.622. jg de v icincto Eborum, Norwich, Sarum, Briſiol, Exon, and all other 
cities which are counties in themſelves: and this exception was 
taken in the common pleas ; and upon adviſement they. reſolved 
it to be good enough; and ſo was done here, and the judgment af- 
firmed, Vide 7. Hen. 4. pl. 13. 8. Hen. 5. pl. 10. 10. Edw. 3. 

pl. 27. 10. Hen. 6. pl. 19. C. Co. 14, Arundel's Cafe. 


Tar . Lutterel againff Weſton. 


If a copybolder FFARESPASS. Upon a ſpecial verdict the caſe was, The cuſtom 
make a leaſe for L of the manor of Carhampton was, that if a copyholder lets his 
dry laſt day, ang lands for a longer time than a year, they ſhall be torteited : a copy- 
to from year to holder makes a leaſe for a year, excepting the laſt day of the year; 
year, it is a for- and ſo from year to year, excepting the laſt day of every year, as 


ſeitura. long as he lived. 


Ante 301. 5 1 5 
The queſtion was, Whether that were a leaſe for years to cauſe 

v. Roll. Ab. 507. — 2 . . 0 

Co. Lit. 4s. © forfeiture? for it was not a leaſe for an entire year, for there is 


Cro. Car. 234. à day in every year excepted, and ſo a fraction of the time; and it 
2. Com. Vig. is not a leaſe for two years together; and therefore was pretended 


510. it ſhould fave the forfeiture. 


.Bac. Ab, : ; 
_—_ —_— But ALL THE CovRT (without argument) reſolved, that it was 


23% 2 forfeiture; for it is but a ſhift to avoid a forfeiture, and in law is 
no avoidance; for it is a certain leaſe for two years excepting two 
days, which is a leaſe in effect for more than one year: and al- 
though there be intermiſſion of a day, yet that is not material; 
and by ſuch means as he may make a leaſe for two years, ſo he may 
for twenty, which the law will not permit. Wherefore, without 
argument, it was adjudged for the plaintiff. 


Cask 6. | Sir Walter Chetwind againſt Meeſton. 


To charge a ma- AET ION FOR WORDS. Whereas he was juſtice of peace 
tiſtrate with in the county of Stafford, and one Hickman complained to him 
2 of divers miſdemeanours committed by the deſendant, and was 
2 {alſs oath be. ſworn before him, whereupon he bound the defendant to appear 
fore him is ac-· at the quarter · ſeſions; that the defendant ſpake of the plaintiff 
tionable. theſe words : By your means I had wrong at the ſeſſions, for you 
a Roll. Ab. c, ©* cauſed Hickman to ſwear againſt me a thing that was not true 


S.C. Tc. 220, ** (innutndo the ſaid oath).” 


The defendant pleaded not guilty; and it was found againſt him; 
and now moved in arreſt of judgment, that the words are not 
actionable. 


But ALL THE Covunr reſolved, that the action well lay; for thoſe 
words touched him in his place, in charging him of procuring one 
to take a falſe oath before himſelf. Wherefore it was adjudged for 

— the plaintiff. | 


- 


Biggin 
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Bizgins againſt Tytherton. Carr 7. 
| | Michaelmas Term, 9. Jac. 1. Roll 626. 
DBT upon an obligation, and demands thirty pounds. Upon ln debt on bond. 
47 hearing of the obligation, it was entered in hæc verba: “No- 3 | 
« yERINT, &c. tencri, &c. in trigintate libris, with the uſual words tion and the 
in all bonds, only that word trigintute for triginta : and, Whether bond of trigia- 
it were a good bond, and whether by this variance the declaration eatefor tig, 
was not ill? was demurred in law. And it was afterward adjudged '5 not fatal. 


* Ante, 290. 
for tlie plaintiff. | Pot. — 603. 
609, 8. C. Yelv, 225. 2. Roll. Ab. 147. Cowp. 178. Dougl. 866. 
Barnard againſt Godſcall. ; Carr g. 


(COVENANT on an indenture of demiſe of a houſe to the de- Covenant will 
fendant lie againſt a leſ- 
g 1 "MY lee on an care. 

The breach aſſigned was, For not repairing the houſe within a covenant, not- 
month after warning given the firſt of January, 9. Fac. 1. there Withilanding he 
being an expreſs covenant on the part of the leſſee for himſelf, his pr gp arr 
executors and aſſigns, that he would repair within a month after jegy; has ac. 


Warning. ceptcd rent from 


The defendant pleads, that long time before that warning, viz. —— 
3. Fac. 1. he aſſigned over his term to J. S. who had paid his rent * 322; 
always afterward to the plaintiff, and the plaintiff accepted there- r e 522, 
of; and avers performance of all the covenants until the aſſignmont. " = — 188. 


The plaintiff thereupon demurred ; for this aſſignment doth not l. Sid. 447, 
take from the leſſor his advantage of the expreſs covenant : and * _ 
. notwithſtanding his acceptance ot the rent by the hands of the aſ- Com big. 163. 
ſignee, yet he may charge tho leſſee or aſſignee at his election. 4. Mod, 51. 

ALL THE CourT was of that opinion; wherefore, without ar- no Sax ergy 
gument, it was adjudged for the plaintiff, —And WILLIAus ſaid, 368. _—_— 
he knew it to be ſo adjudged when he was a Serjeant, upon a de- Burr. 1639. 
murrer in the common pleas. And in this Term there was ano- Pougl.187.735, 
ther caſe Varnit v. Goodcheape, where a like writ of covenant was $3 4 440, 
brought againſt a leſſee for years, on an expreſfcovenant for repa- 3 
rations, and ſuch a plea pleaded, and a demurrer thereupon ; and 2. Ter. Rep. 462g. 
adjudged accordingly for the plaintiff. | 

Clun againſt Fiſher. Carr ge 

Trimty Term, g. Jac. 1. Roll 664. 


DEBT for fifty pounds rent reſerved upon a leaſe for years, If a leaſe be 
= The caſe upon demurrer was, That Anne Breedon, tenant for made for fifty 
life, made leaſe for fifty years, if ſhe lived ſo long, rendering an- * =o . ef 
nually during the term two hundred pounds quarterly, at Michael- — — 
mas, Chriſtmas, the Amunciation, and Midſummer, by equal portions, at Michaelmas, 
or within thirteen weeks after every of the ſaid F eaſts. She dies or within thir. 
after Michaelmas, and within the thirteen weeks, and for the rent wen war mY 
due at Michaelmas before her death this a&ion was brought; and the leſſor = 
all this matter being diſcloſed in the count, the defendant demur- — — 
in law. | L | mas, within the 


| hi 
The ſole queſtion was, Whether this rent were due, ſhe dying — — 


alter Mehael mat, and before the end of the ſaid thirteen weeks? — 
Ante, 228. 233. 288. Poſt. oe, 
R 3 =, 
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Crux It was argued by HEDTEV for the defendant, and YELVERToy 
roi for the plaintiff; and, after argument at the bar, 

10. Co. 127. FLEMING, Chief Fuftice, and W1LL1AaMs, delivered their opi- 
Cre, Eliz. 380. nion, that this nas hk due; for the reſervation being in wi 
SI. 262, disjunctive at the four Feaſts, or within the thirteen wee after 
Salk. 5:38, every of the ſaid Feaſts, nothing is due until the end of the thirteen 
2. Mod. 21. weeks, but there is only an election given to the leſſee to pay it at 
Yelv. 167. the Feaſts, if he will, but until the end of the thirteen weeks he 
2 — 177 eahnot demand it by diſtreſs or action of debt, and therefore is 
1, Saund, 25. not any duty; and if the anceſtor make ſuch a leaſe, and die after 
2. Saund. 266. fichaelmas, before the end of the thirteen weeks, this rent ſhall 
2. Sid. 141. go to the heir, and not to the executor : and if the leſſor relcaſe 
=o RATS Ho all actions and demands after Michaclmas, before the end of fix 
Sa 147, mpnths, this rent is not relęaſed; but peradventure by a particular 
2. Mod. 96. releaſe, with preciſe words, it may be releaſed: and if the leſſee 
1. Peere Will. make a forfeiture, and the leſſor enter therefore in the interim, 
178. 150. 392: hetwixt Michaelmas and the end of the thirteen weeks, no rent is 
Proc, Chan, 585 due to the leſſor. And there is a difference betwixt this caſe and 
the caſe of Barwick v. Foſter (a), where a leaſe made for twenty-one 

years rendering annually at Afichaelmas, or within forty days, ſuch 

rent, the leaſe er at Michaelmas ſhall end there; and the 

rent was due for the laſt year, although the year expired before tlie 

forty days; for the reſervation bein — during the term, at 

the ſaid Feaſts, or within forty days, it ſhall be expounded accord- 

ing to their contract at the end of every forty days during the 

term: but the term ending at Michuelmas, fo as there cannot be 

forty days after during the term, the l rejects that forty days at 

the laſt Feaſt ; for that cannot be, and then it is'due at the Feaſt, 

according to the contract of the parts: but here the term being 

uncertain, depending upon the life of the leſſor, the law reſpects 

the thirteen weeks as the Feaſts ; and as if ſhe die before the 

Feaſts, it is not due; ſo if ſhe die after the Feaſts, and before the 

thirteen weeks end, it is not due by the contract: and if there be 

an eviction by elder title betwixt Micbaelmas and the thirteen 

weeks. there is not any rent due; for the reſervation is at ſuch 

cays during the term. 


See the cs of CROKE: Juſtice, to the contrary; for the rent is reſerved payable 
Mills v. Abri. annually, and is a duty at the ſaid Feaſt, otherwiſe it is not annu- 
1, Term Rep. ally reſerves, nor payable: and the addition, © or within thirtcen 
in C. B. 4359. * weeks,” is but an enlargement of the day of payment, for the 
 * * caſe of the leſſee at his election: and he denied the law to be ſo in 

the caſes put of the death of the anceſtor after Michae/mas, where 

the eviction is after Michaelmas ; for he held, that the rent is due 

to the executor, and not to the heir, and is due notwithſtanding 

the eviction after Michaelmas ; for otherwiſe the intent of the par- 

ties to have an annual reſervation is deſtroyed, if the rent be not 

due until a year and a quarter after. Es adjqurnatur. 


O Ante, 233. 
Nopk. 
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4 Nor. Afterwards it was adjudged for the defendant. See Crun 

Dyer, 142. and the Caſe of Smith v. Buſlard. | - 
pi- By 11. Geo. 2. c. 19. f. 15, where any the law, recover of and from the leſſee, if ; | 
the tenant ſor life ſhall happen to die before or ſuch tenant for life die an the day on which 


on the day on which any rent was reſerved the rent was made payable, rhe whole ; or 
or made payable upon any demiſe or leaſe if before ſuch day, then @ proportion of 
of lands, tenementy, gr dereditaments, ſuch rent, according to the time ſuch tenant 


t at which determined on the death of ſuch te= for life lived of the laſt year, or quarter of a 

7 nant for life, the executors or 24miniſtratory year, or other time in which the ſaid rent 

Wy af ſuch tenant fgr life may, in an aftion vn was growing due. | 

— Lovelace againſt Jeniper, | Cazz 16, 

— Hilary Term, g. Foc. 1. Rell 1375. | 

ſix ROR of a judgment in the common pleas upon confeſſion, A default iv en: 

lar Efe writ * . for forty pounds. The capias was awarded, ing the c_ 

ſee and all the proceſs accordingly, until the return ↄf the pluries ca- — 

m, pias ; and then the entry was, ** quod querens obtulit ſe in placito de- | 

L 1s biti FORTY SHILLINGS: and the defendant made default, and there- * 0 

ind 5 an exigent was awarded ; and the defendant appeared and 514. 17z. 

ne pleaded, and afterward confeſſed the action, . 

ich The error aſſigned was, That it was a diſcantinuance upon the * 0. 

the ebtulit ſe in placito debiti FORTY $HILLINGs, the proceſs being . 

the awarded upon that roll, and there is not any.continuance as to the . 

, at plea of debt of rox r V PoUNDs ; for it may 2 that there were ſuch 

d- ſeveral actions of debt then depending. | 

— But 1T wAs RESOLVED to be no error, for the appearance hath 

| ſaved it; for as appearance ſaves default in mean procets, ſo this ſaves 

2 the defaults of the continuance by the aulit /e : and if the obtulit ſe 

” had been in placita debiti, omitting any ſum, it had been good; ſa 

95 mentioning another ſum, it is clearly good. Wherefore the judg- 

0 ment was affirmed. 

* | Merrell againff Smith. 15 Caf 11, 

RROR of a judgment in the common pleas, in an ejectment. The | 

en , imparlancs. 

ch E The error — was, Becauſe the fiſt declaration — that roll cannot de 
Thomas Eyre, the 25th March, 6, Fac. 1. let to the plaintiff lands in ended by the, | 
Hoxe, in the county aforeſaid, for ſeven years; by virtue whereof ow P 8 

be the plaintiff entered and was poſſeſſed, until the defendant, poſtea, Po. 41 6 aa 

| ſeilicet, anno 6. ſupradit, entered and ejected him; ſo there is 537. 

5 not any day mentioned. | | * . Rol. Ab. 198. 

he After imparlance, as the courſe of the common pleas is, the plain- ＋ 1 

in tiff made a ſecond declaration, and there (without any ſpace made) . 

8. the ejectment is ſuppoſed to be 26th Maii anno fupradift. And 

ws the writ was brought of this ejectment Mich. 7. Fac. I, ; and there- * 

ng upon the defendant pleaded hot guilty; and found againſt him, $5 

= and judgment for plaintiff. The queſtion was, Whether oy 

8 this were crroneous, becauſe no. day of ejectment was mentioned 


in the firſt declaration ?—But it was objected, and ſo agreed by | 

THE Court, that the firſt declaron is the principal and mate- 

rial declaratig.1, and the ſecond is hut a recital of the firſt: and if 

an matter ot ſubſtance be omitted in the firſt, it cannot be aided 

or amended by the ſecond, for * begins with an alias prout * | 
| 4 | 
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Mrzxz:x fo it is but a mere recital ; and therefore if the firſt be not good, 
againſt although the ſecond be good, and he plead thereto, and the trial is 
rn thereupon, yet the judgment is erroneous. 


A declarationin But ALL THE Cour held, that as this caſe is, the firſt declara. 
ps rs is tion is well enough; for he declares of a leaſe the 25th March, 
— os 3 6. Jac. 1. which is the firſt day of that year; and the declaration, 
which the eſter 940d peſtea, 2 | 6. Zac. the defendant ejęcted him, is cer- 
was committed tain enough for the year wherein he made the ejectment, ſo as it 
is not inſer:ed, appears that it was after the leaſe made, and in the ſame year of 
Pot — * 6. Jac. 1. wherein the ejectment was, and the action is brought 
| Anno 7. Jac. I. 3 and theejeftment being made between the making 
5. Com. Dig. of the leaſe and the action brought, is good enough, although 
Ron Fee. 91. there be not any day certain alledged, and the certainty of the day 
2 Bor. 1259. is in the ſecond declaration; and the verdict finding him guilty of 
2. $tra. 1212. the ejectment, the day of the ejectment is not material, it bei 
— the action brought. Wiriupen the judgment was 8 


c 13. Gyll againſt Glaſs, 
To the ple» of FRROR of a judgment in the common pleas. The plaintiff 
— E Glaſs brought an action of debt for rent reſerved upon a leats 
4 1 is bag for years made by himſelf. | | 
on demiſe ; but The defendant pleaded, that the plaintiff ** aihil habuit in tene- 
fue be joined nis pred. Ar dimiſſtonts prædict. 2 beg 


thereon, it is 
_ after ver- The plaintiff ſaith, ** quid habuit in tenement. predidl.” 
Aare, 87, 133. Being thereupon. at iſſue, and found for the plaintiff, and judg- 
281. 304 ment for him, it was now aſſigned for error, That this replication 
Poſt. 315. was not good; for he ought to have ſhewn to the Court what 
Yelv. 223, —eſtate he Fad tempore dimiſſionts,” ſo as the Court might adjudge 
1. Sid. 283, that he had good authority to demiſe : and the replying generally, 
2. Bulſt. qz. gu habuit, &c. is not good, nor is any iſſue; and therefore 
4 Mas 2% the judgment erroneous, | 
Cro. Eliz, 362. And ALL THE CoUrT held, that the replication was not good, 
455. and that the defendant might well have demurred for that cauſe (a); 
n but the defendant having joined iſſue, and the verdict finding for 
Salk. 259, dhe plaintiff, it is now an iſſue: and the verdi hath made the re- 
3. Will, 143 prcxten good; for the Court is now aſcertained that the plainti® 
hy bo ad good authority and eſtate to demiſe. M herefore the judg- 


ment was affirmed. ide 9. Cz. 60. Salmen's Caſe. 
0 Sedvide 2. Vent. 252. 271, 4. Mod. 28. 


Lewis againſt Cawardly, 
In the Exchequer Chamber. 


- A CTION FOR THESE WORDS : Thou didſt ſet upon 


** me, and tookeſt away my purſe with twenty marks in it; g 
i with me before a juſtice of peace, I will charge thee with felony: 
and it was adjudged that the action well lay. On a writ of error 


a being brought in the exchequerchamber, it was affigned, that the 
wor 


were not actionable.— But ALL THE JUDGEs e BARONS 
agreed. that the words are very ſlanderous, and tantamount to ny 
do charge thee with felony.?? The judgment was therefore al- 


ſirmed (a). 


() Sed vide Poſt, 315 Cro, Eliz. bgo. r Good - 


| firmations or as grants, or may claim thoſe liberties by preſcrip- grant, on as 
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Gaodſon againſt Duffield. can 1 
Hilary Term, 9. Jac. 1. Roll 232. 


FRROR of a judgment in the court of Pizpowders in Rechefter, A court of Pics 
Lin debt, upon an obligation of three hundred pounds, dated poudre hath, 

the 4th of May, 9. Jac. 1. and the action brought thereupon 24. ee at 
December, q. Fac. 1, over. matters 


The defendant pleaded payment the fame day, and iſſue there- arifing in mar. 


ypon, and found for the plaintiff, and judgment accordingly. — and fairs g 
g . : t by ſpecial 
The FIRST ER Rox aſſigned was, For that ſuit-cannot be in the cuſtom it may 
court of Piepowders, nor upon an obligation made at another day, but take cognizance 
they ought to ſue there for contracts, and things arifing in fairs and for any cauſes 


markets; and it, is a court for thoſe cauſes, and not for any other. — 


But it was thereto anſwered, and refolyed by THE Cour, that . Lu. 4. c. a. 
true it is, properly, a court of Pieporwders is for fairs and markets. co. Lit. 115. 
and ſor cauſes witing within fairs and markets, and not for any 4. Inſt. 272. 
other; but a court of Picpowders, ſo termed for the ſpeed thereof, Rol. Ab. 545. 
may be, by cuſtom in vills or boroughs, for any cauſes, as debts ny > 3 
upon wade or otherwiſe ; for they are courts raiſed by cuſtom co. Cos, ab, 
and preſcriptidn, and may be for any cauſes done at any time, cro. Eliz. 2 
being tranſitory and perſonal ; and fo they are in divers cities, as 1. Saund. ” 
in Priftol and Glocefter : and the record was cited Michaelmas 
Tenn, 8. Jac. 1. Ro!l 140. White v. Hunt, where ſuch a judg- 
ment in Gl/oce/ter was affirmed to be good; and Hilary Term, 
33. Eliz. betwixt Pendred and Chambers (a), where ſuch a cuſtom 
was alledged to be in Canterbury, and holden good; and the record 
here was, Curia domini regis pedis pulveriſati tent. apud civitat. 

OFFENS. coram majore et duobus concivibus, ſecundum conſuetudinem 
croitat, à tempore cujus, &c. ac ſecundum privileg. et litertat. Wc. 
conceſſa et confiamata, &c. 


A Second Exxon aſſigned ore tenus was, That this ſtyle of the , 
court, that it is b 3 and by charters of the kin and his — * 
progenitors conceſſa et confir mata, &c. is repugnant in itſelf; for held by e 
the charter determines the preſcription.— S d non allocatur; for a AN ® & charters 
court being by preſcription, 1s not taken away by the grants and 2 


. . . ter may be ac- 
confirmatians of kings; but they may uſe their charters as con- cepted as a new 


tion, notwithſtanding ſach charters ; for, as FLE1NG faid, every <ovfrmation. 
corporation uſeth, in every king's time, to take a new confirma- 2. Roll. Ab, 
tion of their liberties ; otherwite they ought to plead upon a quo 197: 271. 
warrants brought for the uſing of their libexties, or in Eyre allow- A gM 
ance of them, elſe they are not juſtifiable. » Ray. 3a. 


A Tuinxp Exxon aſſigned ore tenus was, That the court being pairs facias, 
las it is in the ſtyle of the court) coram majore ei duobus concivibus, | 

the venire facias is made returnable coram J. S. majore vel deputat. 

co et coram duobus cancivibus at ſuch an hour; which is not good: 

for it doth not appear, that either by cuſtom or charter the mayor 

might make a deputy, or that proceſs thould be returnable before 

the deputy ; and therefore the venire facias is miſawarded, and not 

aided by the ſtatutes of Jeofails —And THE Cour ſeemed to in- 


(2) Cro. Elz. 256. 
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Goovzon Cline to that opinion, but wiſhed the parties that the defendant 
«gainf ſhould put in new bail into this court, and that the plaintiff 
Dorris. ſhould lare de nous. 


Cart 15, | Johns againſt Smith. 
Eaſter Term, g. Fac. 1. Roll 364. 


Proceſs from "P EESPASS of falſe impriſonment for fourteen days, The de- 
the Mar/ha/ſea fendant juſtifies, for that the court of the Marſbalſca was an 


— ag ancient court, to be holden before the ſteward and marſhal of the 
ts beende, and Doftel of the king; which court hath juriſdiction to hold all pleas 
not at the next Of all treſpaſſes within the verge; and that there were divers of- 
epurt generally; ficers called portatores virgarum within the verge, who were officers 
=p ſhew that of the court; and that all precepts have been uſed, from time 
of FRG. whereof, &c. to be directed to the marſhal to be executed by him- 

; for falſe ſelf, or ſuch officers by his commandment ore texzs ; and ſhews, that 
impriſonment he himſelf affirmed a plaint of treſpaſs in the marſhal's court againſt 
Wil fie for the defendant for treſpaſs within the verge; and thereupon a pre- 
mating an rs. cept was made 23. September, 7. Jac, 1. at S. within the verge, 
ee eg to the marſhal, to take the plaintiff, ad babendum his body at the 
Poſt. 519. next court; and that the marſhal commanded one R:/eby, being por- 
5. C. a. Bull. 36. later virge there, to take the intiff ; ita quod, Wc, ; and that the 
Cre, Car, 254. defendant ſhewed the plaintiff to him, and came in aid of him, &c. 
274 318. and ſo juſtifies. , And it was thereupon demurred, 


puny. pag THE FirsT EXCEPTION taken was, Becauſe the preſcription is 


76. a. to hold all pleas of all cauſes within the verge, and it is not ſhewn 
Dyer, 26z. between what perſons, and therefore it is not good; for it is againſt 
Marc". 117- the ſtatute of 28. Edw. 1. c. . that they ſhauld hold any pleas 


wh — 8 unleſs betwixt perſons of the Heel (a.) 


Freem. 319. A SgEconD ExcEPT1ON, For that the precept or capias is re- 
Buil. u. 4; 83. turnable at he next court, and it is not upon any day certain; ſo 
RE 17. he might be detained in priſon a long while, not 3 when 

2. Will. 226. the court ſhall be holden.ä— And ALL THE Cour reſolved, that 
2. Bl. Rep. 694 ſuch awarding of proceſs was ill, and he who was arreſted upon it 
2.Sra.560.334. might maintain an action of falſe impriſonment : wherefore, for 


CO OT this cauſe principally, it was adjudged for the plaintiff, 

3- Term Rep- ( Doubts having ariſen as to the ex- in all perſonal actions whatſoever which 

735. tent of the jutiſdiction of this court, Charles ſhall ariſe detween any parties within twelve 
the Firſt, in the 6th year of his reign, by miles of WAIT ENATLT. 3- Bl. Com. 20, 57. 
letters patent crefted a new court, called the 4. BL Com. 276, 1. Sid, 180. Salk. 439 
curia palatii, with juiiſdiction to hold plea 


— 
I. the Exchequer Chamber, 
Cat 16, Thinne againſt Rigby, 
| Trinity Term, 9. Jac. 1. Rell 646. a 
1 FRROR in the exchequer chamber, upon à judgment in the 
certain trecs, king's bench, in an affunpfit, for non-performance of an ar- 
and that the bitrament. The error aſſigned was, For that the arbitrament was 


other ſhall give void in hoc, that the ſubmiſhon being concerning the cutting down 
nee — of certain trees in S. they awarded that the defendant ſhould have 
os „ them, and that he ſhould give ſecurity to the plaintiff for the pay- 

kind of ſecurity, is void for uncertainty, 1. Roll. Ab. 263. F. Co. 77. Moor, 359. Stra, 1024. 
Stiles, 355. 3. Mod. 272. 8. Mod, 212. 10, Mod. 205. 72. Med. 129. Ld. Ray, 123. 246. Vern. 259. 


ment 


„„ A% an B 
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nt of ſixteen pounds at two days. The plaintiff aſſigns the Tun 
French, that he did not give ſecurity, nor pay the money.—And 2 
it was agreed by ALL THE JUDGES AND BARans, that it was a . 
void arbitrament for the uncertainty, not ſhewing what ſecurity 
he ſhould give, whether by band or otherwiſe; and every arbi- 

nt ought to be certain, that the party may know what he is 
to perform. Vide 5. Co. 77, 78. 

SeEconNDLY, The grbitrament was, that the defendant ſhould Arbitraters | 
leave ſo many 90 the trees to the plaintiff for houſebote and hedge- cannot reer 
bote, qs the arb tratory upon advice with counſel at the next aſ- — themſelves a 
ſiꝛes ſhould àppoint.— And for this cauſe it was held to be void ; jy. 
for they did not make a perfect arbitrament, and they might not Po. 585. 
reſerve authority to themſelves to execute at a future time: x, Roll. Ab. ag. 


wherefore the judgment was reverſed, os _ Hob, 218. 
r I, d. 59. 71. 3. Mod. 272. 
| Kirby againſt Hanſaker. C48 17. 


RROR, in the exchequer chamber, of a judgment in debt, On a covenant 
upon an abligation of fix hundred paunds. The error was for enjoymene 
aſſigned, Becauſe there was not a ſufficient breach alledged ; for mans 7 
the condition being, that he ſhould enjoy ſuch lands without — granger 
eyiction, the — Econ aſſigned in the recovery by verdi& in recovered ia 
ejectment upon g leaſę made by one Eſſex, and doth not ſhew what 9<Ament is not 
title Eſſex had ta make the leaſe, but aver that Eſſex had good ener dier 
tatle; and it _ be he had title derived from the plaintiff him- ye, although 
ſelf after the obligation made; and therefore he ought to ſhew there is a te- 
that he had gaod and eigne title before the leaſe made.—And for joinder that the 
this cauſe ALL THE JUDGES AND BARONS held the replication to Mey * 
be ill; for ĩt ought to comprehend a full and manifeſt breach, other- — 73 28 
wiſe it is not good. And although in this caſe iſſue was taken that zu- 
the —_— was by covin and not by lawful title, and found for Poſt. 425. 
the plaintiff that it was not a recovery by covin but by lawful title, Cro. Car. 5, 
yet that helpeth not, the replication being ill: wherefore it was Hob. 12. 
reverſed. —NoTE, This exception was taken in the king's bench 1. Med. 293, 
after verdi& befaxe judgment, and diſallowed, becauſe the verdict ?. I 
had made it good, 1 Lev. 8 
f. e . SIA 718. Cro, Eliz, 823. 3. Com. Dig. 44- 83. Tow Rep. C. B. 275, 

Argo another exception was taken there, For that the trial was On an iffve that 
by a jury of the county of Berks, where it ought to have been by 2 recovery was 
a jury of the county of. Middleſex, the trial being at exchequer bar, d , and 
the queſtion being, Whether the recovery was by covin ? But be- my 4 75. 499 
cauſe the queſtion was not only of the covin, but, Whether it was bar, the jury 
upon true title (for then it could not be by covin) ? therefore the ſhall be from 
trial by the jury of the county where the land lay was good enough. — 


Put to this point no anſwer was made upon the writ of error. ie. * 


Faolland again Stoner. c 18. 


ERROR of a judgment in the king's bench in an action for theſe Words not 


words: Thou art a lewd fellow; thou didſt ſet upon me by aftionable. 


the highway, and tak , ; Ante, 312. 
2 ＋ yay, e my purſe from me ; and I will be fworn "05 3 1 
Oro. Car. 255. 


The error aſſigned was, Becauſe an action lay not for theſ 
c . 
8 for he doth not charge him with flows, nor with rob- 2 
ns of. him, or with any felonious taking away his purſe, and it 
* 
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Hottax> may be he took it away in jeſt, or for ſome other cauſe, and it ig 
againſ* not any direct ſlander. | . 


STONER. | 
And ALL THE JUDGES AND BARONs were of that opinion; 
wherefore the judgment was reverſed. | 
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[if Cart 19. | Denbaugh againſi Woodley. 

1 | Hilary Term, g. Jac. 1. Roll 1111. 

1 At miſs pr iu RROR of a judgment in treſpaſs. The error aſſigned was, 
| either — þ Becauſe at the ni/* prius one 2 man only appeared, and 2 


the award | f 5 y , 
* tales de cir. tales de circumflantibus was awarded, which was in this manner re- 


exmftancibus, al- turned upon the panel, viz. © nomina decem talium de nos ap- 
though only one pon. and there were eleven names returned, and eleven ſworn ; 
Lt which cannot be; for if the Juſtices had authority when one 
tales be entered, Only appeared to award tales de circumſlantibus, they ought to 
it ſhall be award decem talcs and oft tales, and not upon decem tales to return 
amended, - wndecim. 79 | 


2 FR 103. >» But ALL THE JUDGES AND BARons ſaid, they might award 
Tien r. tales de cireumſtantibus to make a full jury when one only appears; 
Fais, $3. $3. and the tales ſhall not be ten tales, and afterwards eight tales, as in 
4. Reeve's Hiſt, Banco, but generally a tales de circumflantibus ; and here the addi- 
F. L. 263. 467. tion decem is void, and that word ought to be ſtrucken out, and 
| then it is well enough: wherefore they awarded that it ſhould be 
amended, and the judgment was affirmed. And they faid, the 
common courſe in all circuits was to award tales where one juror 

only appeared, | | 


See 35. Hen, 8. c. 6. 4. Fhil. & Mary, e. 7. $.Eliz. c. 25. 14. Eliz. c. 3. 
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Caze 206, - Fox againſt Inkes. 

85 Hilary Term, 9. Jac. 1. Roll 948. 
In lebt on a DEBT for eight hundred pounds; for that the defendant, per 
ſtatute ſtaple, ſcriptum ſuum obligatorium, 22. April, 20. Eliz. cognovit ſe te- 
if whe perſon neri to the plaintiff in eight hundred pounds, ſolvendum cim requi- 


na ned as ckrk, 
of th: ftaple be- Jil Met. 


not regularly T he defendant demands oyer of the obligation, which is entered 

deuted, it is, jn hec verba : of a ſtatute-merchant acknowledged at 

bal. Saliſbury, made by him and three others jointly and ſeverally, /c/- 
vendum at the Feaſt of St. George the Martyr anno 1 580. 

The defendant pleaded, that the clerk named to be the clerk of 
the ſtatutes there, and to keep one piece of the ſeal, was not a 
clerk deputed. | | , 

The plaintiff upon tliis demurred ; and upon the reading the re- 
cord it was moved, that this plea was inſufficient, which was not 
much defended. | 

Debt on a ben But it was ſhewn that the declaration was clearly ill, becauſe ho 
to pay «por re - declares upon a ſtatute obligatory, /olvendum upon requeſt, and it 
gueſt, is not now appears to be payable at a day certain; which was held by 
1 the whole Court to be an incurable fault. j 

bond to pay at 4 e tain day. Cro, Eliz. 256, Cowp. 198. 474. 766. ; : 
The plaintiff It was then moved, that the plaintiff might diſcontinue his 
after demurrer ſuit, for otherwiſe he ſhould by that flip be barred of his bond. 
cannot diſcon- And it was replied by THE Covkr, that the plaintiffafter a de- 


lane of - murrer cannot diſcontinue it without the Court's licence; a 


Court. Ante, 35. 1. Roll, Ab. 487. Style, 246. 1. Sid, 60. 120. 134. 306. 309, 31% 382. 
Cro. Car. 195, March. 24. Allen, 20. 1. Lev. 292. 248, | 
* 193. | 7 althoogh 


it iy 


on; 


| TRESPASS for tithes taken. The defendant juſtifies as ſervan 


Michaelmas Term, 10. Jac. 1. In C. S. 317. 


although the continuance be not entered, it may be entered at any For 
time; and the defendant by licence of the Court, for his own ad- againſt 
vantage, may enter the continuance. Wherefore, becauſe the ſuit IX ks. 
here is upon a ſtatute acknowledged thirty-four years ſince, *- Sand. 23, 
wherein the defendant was but a ſurety, the Court gave further "g 8 * 
day until the next Term, that in the interim the parties might 124. N 
treat and compound, and that the defendant might enter the 1. Mod, 47. 


continuance. 


Doctor Leafield againſt Helicar. Carr 27. 
to a patentee of the queen for years, and by his command, 1 
and doth not ſay hic in curid prolatd (a). | the patent muſt 


And for this cauſe the plaintiff demurred in law generally, and 22 
judgment for the plaintiff: and now error was brought and aſ- 8 2 
ſigned, For that he being but a ſervant, the letters patents from the Pot. 360. 673. 
2 do not belong to him; and therefore his plea, without „ ©. 88 

ewing them, was good. Cro, Car. 4 

BuT ALL 823 AND BAROxs conceived, in regard he — 

r 


derives his title from the patentee, not by act in law but by his 4 31 


command, that he ought to ſhew the letters patents, as well as he 4. Bac. Ab. 113. 


who claims intereſt under the patent by aſſignment ; but he who 2. Hawk. 36 
claims intereſt under an act in law (for that he had no means to 
compel the patentee to ſhew it), may juſtify without ſhewing it. 
Wherefore the judgment was affirmed. 


(a) See 5. Co. 74 b. Barnes, 340. Daugl. 215. 1. Term Rep. 149. 
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H ary Term, 
1b. Jac. 1. In the King's Bench. 
Sir Thomas Fleming, Kut. Chief Juſtice. 
Sy David Williams; Knut. „ 
Sir John Croke, Kt. | Fuſticet; 
Sir John Doderidge, Kut. > 
Sir Henry Hobart, Kut. Attorney General. 
; Sir Francis Bacon, Knt. Solicitor General. 
ens 1. Arnold againſt Bidgood. 
; | Hilary Term, 10. Jac: 1. Roll 166. | 
A grant of all DF upon the ſtatute 2. Edw: 6: c. 13. fo not ſetting out 


e right l. tithes. The caſe was, A man being poſſeſſed of a leaſe of 

= gs res Os tithes in right of his wife as executrix to her former huſ- 

- 2 band, grants totum jus titulum et intereſſe ſuum de et in decimis prædicbis. 

paſs a leaſe of After verdict for the plaintiff (who claimed under the ſaid 

the tithes which grant), it was moved in arreſt — 2 puny” that the declaration 
h 


was not good, becauſe the plainti not ſet forth any good title 
— 2 nan to enable himſelf to the tithes; and the Year Doons, 16 Edw. 4. 


Co; Elz. 6. pl. 1. and 19. Hen. 6. pl. 40. were cited to that purpoſe. 

Dyer, 183. Tux Cour unanimouſly reſolved, that the grant was g 

Co. Lit. 351. and the leaſe he had in the tithes in right of his wife did thereby 

4. N. Rep: 301. paſs ; for he granted totum jus titulum et intereſſe ſuum de et in decimis 

* Wil. 2779. predittis : and by DoDERIDGE, the word ** /aum” doth import a 
property in poſſeſſion, 4nd is all ohe as if he had ſpecially named 

the ſame in grant; nor could it be more certainly named or 

— | | 


In debt on There was then an obje&ion made out of the proviſo in the ſta- 
— — tute for diſſolutions, that ** all leaſes made by an abbot within a 
ed under an ab-. year before the diſſolution ſhould be void; and this leaſe was 
bey leaſe, the pretended to be fo, and therefore void. —But it was thereto an- 
leaſe is only in- ſwered, that here the iſſue was only, Whether he were diſcharged 
DD of tithes or not? and the jury gave their verdict directly, that 
Poſt. 362, A the time of the diſſolution there was not any diſcharge of tithes; 
Aland this leaſe being but an inducement only to the title of the 

plaintiff, the iſſue therefore is well enough: | 
The ſtatutes of But if in this caſe there had been any miſpleading or miſ-trial, 
Jeofail ew en THE Cour held clearly it was aided by the ſtatutes of 32. Hen. 8. 
a collateral fue and 18. E/iz. c. 14. and cannot be quaſhed after verdict. Where- 


onapenalſtatute. upon judgment was given, and entered for the plaintiff. 


Cowper, 392. Dougl. 11 
Caat 2. sShecomb againſt Hawkins. 

A power to FJECTMENT. Upoti a ſpecial verdi& the caſe was, Mrs. 
make — Luttrell, being tenant in fee of the manot of Di which was, 
_— —— then in leaſe for years, levied a fine thereof to the uſe of 
podicfiion, and berſelf for life, and after to the uſe of her eldeſt ſon in tail, re- 
not to leaſes in ſerving power to herſelf to make leaſes at any time for twenty- 
reverſion or fu. one years. Before the leaſe in being expired, ſhe made another 


"op 8 leaſe to J. S. (under whom the defendant claimed) for twenty- 


8. C. 1. Brownl. 148. 8. C. Yelv, 222. 2. Roll. Ab. 261, Ray, 248. 1, ev. 168. 6, Co. 33. _—_— 


— 


Hilary Term, 10. Jac: 1. In B. R. $19 


dne years, to begin after the determination of the former leaſe, Surcomn 
and died. The firſt leaſe expires ; the ſon entefs, and makes a , *z*Y 


kaſe to the plaintiff. Hawxins. 
1. Leon. 35. 


Ir was ADJUDGED for the plaintiff; for it ought ta have been a 3. Leon. 131. 
leaſe in poſſeſſion, and not an intere{d to begin in futuro, br feverſion Salk. 537. 


after another eſtate determined; for then ſhe might by infinite £4; Ray. 267. 


leaſes detain thoſe in reverſion out of poſſeſſion for a long while; 3. Bac. Abr, 
416, 417. 


which is againſt reaſon and the intent of the parties: Vide 6. Co. Poucl en Pow 


33- 4. ers, 412, 41% 
Cowper, 260. Dougl. 53 note (15). 293, 365. 1, Term Rep. 705, 


Auſtin againft Auſtin, Can z. 
Trinity Term, 10. Jac. 1. Roll 3558. 


T ROVER. The defendant pleaded, That before the time 4 writ of en- 
wherein the plaintiff ſuppoſeth the goods to come to the de- 7"? 3 
fendant's hands, one S. 4. was poſſeſſed of them, and amongſt Mart os ren 
other goods ſold them to the defendant, but retained them in his murrer to a ſpe- 
own hands, and afterwards ſold them to the plaintiff, by. reaſon ial plea in tro- 
whereof the plaintiff was poſſeſſed, and afterwards loſt them, and Y** amounting 
they came to the defendant's hands, who converted theni prout, 47 — 
&c. The plaintiff demurred.— And it was held by THE COURT Ante, 122. 164 


to be an ill plea ; for it amounts te a not guilty. Cro. Car. x57 
157. 


It was doubted whether THE CovurT ſhould cortipel the de- 1. Brownl. 5. 
fendant to plead not guilty, or award a writ of enquiry; but at * = 95s 
185. 


laſt it was reſolved that a writ of enquiry ſhould be awarded. Co. Elz. 146 
174+ Sed vide Cro. Eliz. 262. 485, 4. Bac. Abr. 62. 5. Bac. Abr. 202, 5 
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* Eaſter Term, 
Tr. Jac. 1. In the King's Bench. 
Sir Thomas Fleming, Knt. Chief Juſtire. 
Sir David Williams, Kut. 
Sir John Croke, Kut. TFuſtices, 
Sir John Doderidge, Kut. 
Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Kut. Solicitor General, 
3 Ketſey's Caſe. 
A leaſe to an EBT brought upon a leaſe for years, for arrears of rent 
_ _ 4. againſt R:chards. 


able only ; and The defendant in bar pleaded infancy at the time of the 


if ir be 8 leaſe made; whereupon the plaintiff demurred. 
ficial to hi 
3s babe toan The ſole queſtion was, Whether a leaſe made to an infant is 


action of debt 44g;/7 And it was objected that it ſhould be void, becauſe it 

— 5 rent ce. might be prejudicial to him, who had not ſufficient diſcretion for 

Poft, 434. the managing of the land; and the rent may be greater than the 
value of the land. 


308. But THE CovkT held it to be voidable only at his election; for 
1. Noll. Ab. 731. if it were for his benefit, it ſhall be no ways void: but the infant, 
1 at his election, may make it void, by refuſing and waiving the 
1. Sid. 2 land before the rent- day comes; for then no action of debt will 
3. Bac. Ab. 146. lie againſt him. But in the principal caſe it was not ſhewed that 
3. Com. Dig. the rent was of greater value, and the defendant was of full age 


Eo before the rent-day came: therefore it was adjudged for the plains 
— tiff. V. Shep. Law. En. 37. 1. Bro. 120. 
3794+ Dougl. 53. 
Caze 2. Higgen's Caſe. 
How execution IN an action of debt THE Cour held, that if one be arreſted 
— upon proceſs in this court, and he put in bail, and afterward 


43 the plaintiff recover, and the defendant do not render himſelf ac- 
Poſt. 549- cording to law in ſafeguard of his bail, the plaintiff dg. at his 
1. Roll. Ab. 39). election, take execution either againſt the principal or bail. 

2. Bulſt. 68. 1. Sid. 207. 1. Vent. 3156. 1. Com. Dig. 502, 3. Com, Dig. 311. 


If the bail are Rut if he take and arreſt the bail, although he had not full ſa- 
once taken u tisfaction, he ſhall never afterwards meddle with the principal. 


principal is for ever diſcharged. 2, Bulft. 68. 2. Brownl. 121. 2, Wilf. 294. 4. Burr, 2482. 


Bail may be ſe- But if two be bail, although one be in execution, yet he may 
np eng charged alſo take the other. | | 


But if the principal be in execution, he cannot take the bail. 
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Geuſh againſt Mynns. | Carr 3. 


'] RESPASS quare vi et armis clauſum fregit, &c. The defendant A ſportſman 
iuſtifies upon a report, that a vermin called a badger was found — beat 
there ad damnum inbabitantium; by reaion witerzof he uncoupled 5 2 
his hounds in the place wHERE, and hunted there, and found the grey, over the 
badger, and chaſed him until he earthed him in the place WHERE, ground of ano- 
and thereupon digged the ground and took the badger and Killed ther ; but he 
him; that afterwards he ſtopped up the earth again, gue e cadem — 
tranſgreſſio, c. 3 and demands judgment, —W hereupon the plaintiff . 
demurred. 7 
Tus Cour held, that the action well lay: for although the Goab. 122. 
common law warrants the hunting of ſuch ravenous beaſts of prey Salk. 556. 
in another man's land, becauſe the deſtroying of ſuch creatures is 11. Med. 75. 
profitable for the public, F the law requires that ſuch things | Ys 
thould be done in an ordinary and uſual manner: and this is , Term Rep. 
confirmed and explained by the ſtatute of 8. E/iz. c. 15.; for al- 334. 
though the ſtatute gives reward for the killing of vermin, yet it 
faith it muſt be with conſent, and with reaſonable engines and de- 


vices ; therefore there being an ordinary courle, v12. hunting to 


kill the badger, the digging for him was unlawful. Nicho!'s 


Caſe (a) in 30. & 37. Eliz. for a Fox is expreſly to that purpoſe. 
(2) 2. Roll. Rep. 558. 


Pit againſt Webley. Cart 4 


PROHIBITION was prayed upon the ſtatute 23. Hen. 8. c. 9. Prohibition, 
for being cited out of the dioceſe, contrary to the ſtatute. 


The caſe was, Pit had a warrant from a juſtice of peace, and 
ſerved it upon Mebley as he was coming from church from a ſer- 
mon upon a week-day ; whereupon Webley libelled againſt him in 
the high commiſſion court, where the cauſe of arreſt was allowed: 
but for the contempt, the Court there gave Mebley fix pounds coſts ; * 
and for thoſe coſts there aſſeſſed, a prohibition was prayed. 


Maxx, the Secondary, informing the Court, that he never knew Oro. Car. 97. 
of any prohibition on a ſuggeſtion grounded on this ſtatute, there 1%. 339. 
being many exceptions therein, the counſel for the plaintiff in 
the prohibition relinquiſhed their ſurmiſe upon the ſtatute, of his 
habitation within a peculiar dioceſe, and framed the ſuggeſtion 
upon the ſtatutes of 1. Rich. 2. c. 15. and 50. Edw. 3. c. f. which 
prohibit arreſts in time of divine ſervice, et in eundo et redeundo to 
and from the church (a) ; and thereupon prayed the prohibition. 


But it was ſaid, that thoſe ſtatutes are where the matters are be- 
twixt one common perſon and another, but not where it concerns 
the king and a common perſon, as here it did ; this arreſt made 
being at the king's ſuit. 

Tur Covaxr ſeemed to incline to this opinion, and that there 
was juft cauſe for a prohibition ; but further day being given, the 
parties meanwhile agreed. 

(s) By 29. Car. 2. c. 7, .. 6. no perfon proceſs, order, judgment, or de- 
upon the Lord's 8 4 — cree, — of = felony, or 
or cauſe to be ſerved or executed, any writ, breach of the peace. 


eko. JAC, Y Hankinſon 


| 
: 
| 


3 
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ll "A a ; 

It Cast 5. Hankinſon again/t Sandilaus. 

5 . Michaelmas Term, 10. Jac. 1. Roll 46:. 


If two perſons EBT upon an obligation of forty pounds. Upon oyer of the 
_ ſeal and D — thereof To caſe 8 perſons bond « them- 
— 3 * ſelves, o any of them, their heirs, exccutors, or either of their 
bind © them. ** heirs, &c.:“ and the action was here brought againſt one of the 
« ſelves, er any Obligors only, the other then living; whereupon the defendant de- 


” 5 them, their murred in law. 

ers, Xtcu- * a . "7 
« tors, or either The queſtion was, Whether this bond be joint and ſeveral, or 
« of heir heit, only a joint bond, to be ſued againſt them both? 


4 Kc 5+ i 
at Ne It was e for the de fendant, that the obligation was ſcaled 
bond, and not and delivered by both of them jointly, and was a joint bond, and 
joint bond only. th> words fubſequent, ** or either of us“ (in reſpect one of the 
2. Roll. Ab, 148. Ob!:go0rs was to be diſcharged thereby, it being uncertain which of 
Dyer, 310. i em), were therefore void: and it differed from the caſe in Dyer, 19. 
8. Her. 6. p 2. where three were bound in an obligation, obligamus nos et utrumque 
Rong * 0 no/ſtrum, c. the bond there is joint and ſeveral, all of them 
3. Bac. 1 ;7. being ſo bound at the beginning; but it is not ſo here: for firſt, 
both of them are here bound, and afterwards follow theſe words, 

or either of us;” and the obligee hath accepted it as a joint 


deed, and ſo ought to purſue the fame. 


But it was held by THE CovurrT, that the acceptance here is not 
material as to the election, but it ftill remains at the pleaſure of the 
obligee to ſue them jointly and ſeverally: and the joint delivery of 
the bond ſhall not make it to be a joint bond, and not ſeveral, the 
ſame being by the law joint and ſeveral; and in this caſe © er” and 
ii are all one. And the Court thereupon over-ruled the de- 
murrer ; and judgment was given, and entered for the plaintiff, 
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Trinity Term, EE. 
11. Jac. 1. In the King's Bench. 
Sir Thomas Fleming, Kut. Chief Juſtice. 
Sir John Croke, Kt. ; 
Sir John Doderidge, Kut. Juſtices. 
Robert Houghton, Ei. 
Sir Henry Hobart, Kut. Attorney General. 
Sir Francis Bacon, Kut. Solicitor General. 


Doyley againſt White. Cat 1, 
Hilary Term, 6. Jac. 1. Roll 853. 3 


\ CTION for the falſe impriſonment of the plaintiff's wife. if judgment be 


The caſe appeared to be, One Lecnard Loves brought an —— 


action of treſpaſs in the common pleas againſt Julian God- e © 
durd, widow; br. the ſuit ſhe takes Doyley to huſband : judg- eee 
ment was given againſt Julian Goddard ; and a writ was directed ye the alone 
to //hite the defendant, being then ſheriff, quid caperet JULIAN AM ſhall be taken in 
prædictam, per namen of JULLAN GODDARD, ad ſatisfaciciidum prædict. en —— 
LtoNARD. pro damnis, c. 


The defendant made a m— juſtification, that at the time of . Böll. Bo. 
e 


. ro. Car, 
the action brought againſt her ſhe was Julian Goddard, widow. = ac: 


But at the time when the capias ad ſatisfaciendum was executed, ** Com. Dig. 
and ſhe thereupon arreſted and impriſoned, ſhe was the wife of Abt A 
Doyley : whereupon the plaintiff demurred in law; and it was ad- 445. 


judged for the defendant : for 3. El. Com. 414. 


Taz wuol Cour was of opinion, that if an action be brought * 

againſt a widow, who is found guilty, and before judgment takes 
an huſband, that the capias ſhall be awarded againſt her, and not 
againſt her huſband : and in this caſe of her ſubſequent marriage 
with Doy/ey (he not being ſo much as once named in any part of 
the record), if the ſherift had returned that ſhe now was married, 
he would have falfified all the proceedings; and therefore they re- 
ſolved that the action was not maintainable. 


Matthew againſt Craſs. Carr 2. 


AET ION FOR THESE WORDS : «© Thou art an whore- n ion ſor 
** maſter, for thou haſt lain with Brown's wife, and hadſt to do defamation, per 

„with her againſt a chair;“ by reaſon of which words he loſt his guod the plaia- 
marriage, ad damnum, &c. . — —Þ 

After verdict for the plaintiff, it was moved in arreſt of judg- although the 
ment, that the words are not actionable, but examinable only in words were 
the ſpiritual court ; and that this was the firſt precedent where loſs 2 
of marriage was ever laid for words ſpoken of a man; and ſo not oft one ac th 


like to Anne Davies' Caſe, 4. Co. 16. — 499» 


But it was conceived by THE CourT, that there was not any Cro, Car. 269. 
difference betwixt the caſes, as to the hindrance of marriage either of 1. Roll. Ab. 30. 


Latch, 218. Carth, 213. Comb, Sid. 214. Salk Ale en 4 . 
113. 1 8. 20 1 21 . . 2. ; . 0 8 . Bac 
Ab. $20, 2, Term Rep. 473. . * 5 1 * 1 


Y 2 a man 


324 Trinity Term, 11. Jac. 1. In B. R. 


Marrusw 2 man or of a woman; which being alledged in this caſe, and a 
—_— temporal loſs and damage to enſue thereby, although the crime is 
to be puniſhed in the eccleſiaſtical court, yet theſe words give the 
temporal court juriſdiction, and make them here actionable. 80 
the calling of one ** baſtard” is triaBle and determinable in the 
ſpiritual court; yet when matter 3 is laid which is ti iable 
in a temporal court (as to entitle himſelf to be heir, or where he 
ſhe ws ſome poſſibility of being heir), this maketh the calling of 
him * baſtard” to be actionable at the common law (a): ſo here, 
by reaſon of the allegation of his loſs of marriage by theſe word; 
ſpoken, the action is maintainable : and judgment was given for 

the plaintiff. 1 

(a) See Vaughan v. Ellis, ante, 213. 3. Lev. 119. 11. Mod. 113. 


Ce 3. The King again} Sorel. 


—— AN indictment for ſtopping of water was quaſhed as inſufj- 
i cient, the words being, ** quod quædam pars aquæ was by 
ſcribe the place him ſtopped ; which words are too uncertain : for by Croke, 
as ſo much land Fuſtice, it ought to have been, quedam pars terre aqud _— 
covered with and by DoDERIDGE, *© magna pars aquæ, according to Luttre!; 
nn Caſe, 4. Co. 88. b. and Dyer, 248. which were to that purpoſe cited. 


— Whereupon the party indicted was diſcharged. 


Salk. 359. 2+ Ld. Raym. 1174. 2. Hawk. P. C. 421. 2. Bl. Com. 18. 


Car 4. Rawlins againſt Barret, and Porter againſt Agar. 
Writ of error. II was reſolved this Term by ALL THE Cour in theſe eaſes, 


—_ = that a writ of error doth not lie upon the firſt judgment, either 
«Roll. Ab.750, in à Writ of partition or account. 


Cro. Eliz. 356. 11. Co. 38. b. Co. Lit, 168. 2. Roll. Rep. 126. 2. Bulſt. 104. 2. Bac. Ab, 192. 
3. Bac. Ab. 212, 213. Ld. Raym. 610. 


Carr 5. Kipping againſt Swayn. 


Adeclarationon DEBT upon the ſtatute of 2. Ede. 6. c. 13. for not ſetting forth 
2- Ed. 6. c. 13. of tithes; and declares, That he was proprietor of the rector 
— of B. in the county of S. for the term of ſeven years, and that the 
term was en- defendant was occupier of lands within the — pariſh for fix 
pired before the months, by a demiſe made 1oth March, 10. Fac. 1. and that the 
day on which defendant 27th Aug anno prædicto did cut his corn there growing; 
— _—_— = and upon the 1oth of September next following the defendant, being 
4 fubditus dicti demint regis, carried away the ſaid corn, not ſetting 
Poſt. 362. 437. Out the tenth according to the ſtatute. - 
x. Sid. 134. The defendant pleaded nil debet ; and it was found for the 
2. Lev. 1 Plaintiff: and now moved in arreſt of judgment, Fixs r, That the 
2. Vent. 226. plaintiff by his own ſhewing had no cauſe of action againſt the de. 
Pendant; or the defendant's intereſt in the land was determined 
before the tithes were carried away. 


But THE CovkT held it to be no exception; for although his in- 
tereſt in the lands was determined, yet be remained owner of the 


corn: for if corn be cut down, although a ſtranger take it array be. 
| | bY | 0 
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| KiyyinG 
fore ſeverance, yet an action by this ſtatute will lie againſt 2 


bim. AYN, 

ANOTHER EXCEPTION was taken, Becauſe the plaintiff ſaid, he If a plaintiff on 
was ſubditus dicti domini regis ; for the ſtatute refers ſubdlitus to his 2. Edi. 6. c. 13. 
politic capacity, but di&i goes to his natural and ſole capacity, e“ ths 2 
and ſo the force of the ſtatute ſnould be determined by his — that he is ſabe 
—And this was held by three of Pa udges to be a fault incurable, 4% dict dom, 
But HoucHToNn doubted thereof. Et adjournatur. regis, it is fatal: 
| Hard, 173. 5. Bac, Ab. 105. 
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the term, 


= Michaelmas Term, 
11. Jac.1, In the King's Bench. 
Sir Edward Coke, Knt. Chief Juſtice, 
Sr John Croke, Knut. 


by Sir John Do leridge, Kut. Juſticis. 
Robert Houghton, E/. B+ 
Sir Francis Bacon, Kut. Attorney General. 
Sr Henry Yelverton, Kut. Solicitor General, 
SIN Memorandum, 
gi, Eu-! Fg * HIS Term Six EpwarD Coke, Chief Juſtice of the com- 
Coke made Chief mon pleas, was made Chief Juſtice of the king's bench, 
Juſtice of the and had only a writ to command him to attend in that 


king's bench. ſervice, and no patent; which was openly read, and then he took 
his oath to execute that office. | 


And Sin HENRY HOBART, the King's Attorney, was made 


eee 2 Chief Juſtice of the Common Pleas ; 


Juſtice of the common pleas. 
Sin Francis Bacox, the King's Solicitor, made Attorney 


Sir F _ Ba- General; and HENRY YELVERTON made Solicitor General. 
can pc r 


Henry Yelver tan, Attorney and Solicitor General, 


ca 2, | Rogers againſt Parry. 


A declaration A SSUMPSIT. In conſideration of ten pounds he promiſed to 
me cages 5 make him a leaſe for twenty-one years, 11. April, 9. Fac. 1. 
Roſe ang and that the defendant, being poſſeſſed of a houſe adjoining, 
not to carry on Whereof a ſhop was parcel, aſſumed that he would not ſuffer the 
@ particular trade of a joiner to be uſed in the ſaid ſhop during the ſaid term; 
rade in the and alledges in fact, that he paid the ten pounds, and that the de- 
e _ fendant the fame day demi/it tenementa 3 for twenty-one 
Ing, in the ſtate- years in forma prædicti; and that upon the 10th April, 10. ac. I. 
men ie and for the year following, he permitted one J. S. to uſe the trade 
breach, that it of a joiner 2» /hopd parcella meſſuagii prædict. contra formam aſſump: 
at — tionis prædicł. | | 

c:l tb After non aſſumpſit pleaded, and verdict for the plaintiff, it was 

fe, or that moved in arreſt of judgment, That the declaration was not good, 
os apr ing becauſe he doth not ſay in epd præ dict. nor that it was parcel of 

.the houſe tempore aſſumptionis, nor that the promiſe was mace 


during the term, for the term may be ſurrendered, 


Sed non allocantur; for the term ſhall be intended to continue, 
unleſs it be otherwiſe ſhewn on the contrary part. Vide YEAk- 
Book, 21. Hen. 7. pl. 32. Alſo the ſhop, being parcel, ſhall be 
intended always parcel; and contra formam àſſumptionis intends that 
it was the foreſaid ſhop : and although he doth not ſhew that the 
demiſe was to the plaintiff, yet —— it is demiſit in formd prædill. 
it ſhall be intended to be to the plaintiff. 

| | Dennis“ 
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Dennis's Caſe. C 3. 
DEST upon an obligation. "The condition was, Whereas he — 
nte, 150, 


was obliged to pay ſuch a ſum of money at Newton Petrareh ; pag. e 676 
if he paid it at the =. at Newton aforeſaid, that then, &c. The OR IE 
defendant pleadeth payment at the day at Newton aforcſaid, the —_— wn 
venire facias being of Nezeton only, without ſaying Petrarch ; and = 9.” 


a venire ſacias de novo was awarded. p. 225. 2, 


Moore agalnſt Goodgame. ca 4. 


RROR of a judgment in the common pleas in replevin. The A cuſtomary 
44 error aſſigned was, Becauſe in the _—_ the plaintiff al- manor may be 


ledgeth the taking to be at ar field, in a place called £a/?-meadorw. 4 — 


Tue defendant faith, that locus in quo is three acres of meadow in 10 may hold 
IWargrove, which is the freehold of Lady Periam, and made cog- cufiomary 
nizance as bailiff to her. The plaintiff replies, and entitles him- courts, but not 


q b 
ſelf to the land as a copyhold parcel of the manor of /Yargrove. * _ — 


Upon long pleading in bar to the ayowry, replication, rejoinder, ,, co. 15. 
and ſurrejoinder, the iſſue was, Whether © injra manerium de Mar- Co. Lit. 58, 
« grove talis habetur conſuetudo, that the ſaid land in Hui field 18 à Veh. 191. 
manor of Mur ſield demited and demiſable by copy of court- roll,“ Bulkt. 57. 
prout, &c. ? | 2. Brownl. 240. 


Gilb. Ten. 115. 
This iſſue was tried by a venire factas de vicineto manerii de War- 
grove; and found for the plaintiff, that there was within the manor 
of Warfield ſuch a cuſtomary manor. 


And it was refolved by THE Covar, that within one manor 
there may be another manor demiſable by copy, and that within 
tiiat manor there may be cuſtomary tenants; for as well as there 
may be a tenant at will of a manor at the common law, ſo there 
may be tenant at will according to the cuſtom of the manor : 
wheretore it was adjudged accordingly for the plaintiff, 


A WIr or ERROR being brought, error was aſſigned, Becauſe on an ifue on 
the v-nire fucias was of the manor, where it ought to have been of the cuſtom of 


the manor of Margrode and of Mar field, which is a diſtinct vill of à Mn, the 


itſelf, — Sed non allecatur ; for the iſſue being, whether within the — = 


manor there be ſuch cuſtom, the venue ſhall be only of the mia- pog. 328. 405. 
nor; and Marſield being parcel of the manor, ſhall be intended to 6. Co. 
be within it. The judgment was affirmed, Cro. Gus, 312. 


The Earl of Bedford's Caſe. Cat 54 


| 1 RESPASS for entering into land in Lanygame. The defendant where the ifve 


pleaded, that the place wHERE is three acres, parcel of a great is on the gene- 
waſte called Hope, in Lanygame, parcel of the manor of Biſhops- ral cm of = 
Taunton ; and that the Earl of Bedford was ſeiſed in fee of the ma- mant, the 
nor of Bi/hops-Taunton, whereof one houſe and twenty acres of 8 e 
land in Lanygame is cuſtomary and copyhold land, demiſable, &c. waxer; but 
in fee; and that the Earl of Bedford granted to him the ſaid meſ- when di, 
ſuage and lands by copy, &c. in fee; and that within the manor wh*tber certain 


ls a cuſtom, that every copyholder of the ſaid manor ſhould have 9 — 5 


tom, it ſhall be from the particular vill, Ante, 327. Peſt, 676. 
14 „ common 


328 Michaelmas Term, 11. Jac. 1. In B. R. 


The Earl of common of gſtovers in the ſaid waſte called Hope, &c. and fo inf. 
| - * tities. The iſſue was upon this cuſtom ; and found for the pl in- 
tiff, that there was no ſuch cuſtom. It was moved in arreſt of 
judgment, that the venire facias wa awarded only of Lanygame, and 

not of the manor, as it ought to have been. 


DoperinGeE held, that the trial was good enough; for the 
copyhold being in Lanygame, and the place wHERE heing in La- 
nygame, they of Lanygame may well try that cuſtom ;. for the one 
part of the manor may well know the cuſtoms of the other part. 


But it being afterwards moved again, Coke, Chief Juſtice, and alt, 
TE JUSTICES, agreed, that it was a miſ-trial; for the verve ought 
elways to be of the place as large as the extent of the iſſue; and 
the iſſue being, whether there were ſuch a cuſtom within the ma- 
nor, &c. the manor may extend into divers vills: therefore the 

cenie facias ought to be of the manor, and not of the particular 
vill within the manor. But if the iſſue had been, whether the 
cuitom were for ſuch copyholders within the vill, there it ought 
to have been otherwiſe. Wherefore it was ordered, that a wenire 
facias de novo ſhould be awarded. 


Wheeler againſf Heydon. 
Hilary Term, 8. Jac. 1. Roll 1317, 


A variance in DEBT upon the ſtatute of 2. Ed. 6. c. 13. for not ſetting out 
13 his tithes, but carrying away his corn, the tithes not being 
tween the teafe Ter forth: and declares, that one Thomas Rot, parſon or the recto 

in the declara- Of Scripton, let to him the rectory for “ fix years, if he lived fo 
tion and the long, and continued parſon there ;”” and that the defencant, 
leaſe given in being an occupier of ſuch lands ſown with wheat within the ſaid 
1 and carried it away, the tithes not being ſet forth, 


pariſh, reaped 
— _ mots &c.; and avers the life of the ſaid Thomas Roch, and that he con- 


of the action. tinues parſon, &c. ' 

40. Edu. 3. pl 3. Thedefendant pleaded non debet ; and a ſpecial verdict was given, 

72. Edw.2. 77. that the parſon made the leaſe for . fix years, if he lived fo long;” 

i oi and the words, if he continued parſon,” were not within the 

#4 79% leaſe; and they found all other points according to the decla- 
ration, Et fi, &c. ok? | 

Hereupon it being moved and _—_ at the bar, ALL Tut Jvs- 

TICEs (except HouGHTON, who doubted thereof) held, that the 
variance betwixt the leaſe in the declaration and the leaſe found 
ſhall not prejudice; for it is all one in ſubſtance, although it va- 
Ties in words; and the addition in the declaration,“ if he ſo long 
* continue parſon,” is no more than what the law ſpeaks, for ſo 
the law tacitly implies; and therefore the addition thereof is no 
variance in ſubſtance. 


. It is alſo good enough for a ſecond reaſon; for the leaſe is not 
2. Edw . z. tlie ground of the action, nor is the declaration founded upon the 
for not ſetiiag Jeaſe, but upon the carrying away of the tithes; and for remedy 
our tithes, if the Of his wrong was the action brought; and the allegation of the 


fa leaſe is but an inducement to the action; and the jury finding 


that on waic' the ;laintiff hath declared, yet the variance is not fatal z for the giſt of the action lies in 
the tert, an die allegation of the leaſe is only inducement. Ante, 70. 318. Poſt, 362. 438.—1. Hen. b. 
pl. 29. 3. Hes. 6. pl. 2 5» Plowd, 32 · 191. . Roll. Ab. 717. 2. Pulſt, 86. 2. BI, Rep. 1103. 

| | | that 
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that he hath a good leaſe and a good title to ground his action, al- Wart 

though it be not in the ſame manner — as he declares, it , *8is/* 
being found for the plaintiff, he ſhall have judgment: but if debt ... 

had . brought upon this leaſe for yrars, ſuch variance perad- 

venture would have been material, becauſe the leaſe is the ground 

of the action. Wherefore it was adjudged for the plaintiff, 


Delahay againſt Vaughan. c 7. 
Eafter Term, 11. Jac. 1. Roll 416. or 486. 


ERROR of a judgment in the common pleas; for that the Judgment on 
plaintiff, being an attorney in the common pleas, ſued an at- ee 
tachment of privilege againſt the defendant, and recovered againſt 8 — 
him by non ſum informatus. The error aſſigned was, Becaule the Dlaintiff did not 
plaintiff did not find pledges de proſequends.— And this being cer- find pledges. 


tified, and in nullo eff erratum pleaded, it was for this cauſe reverſed, Polt. 414. 
9. Edw. 4. pl. 27. 18. Edw. 4. pl. 9. 2. Hen. 7. pl. 1. Dyer, 288. 
But now by 16. K. 17. Car. 2. c. 8. no or but one pledge to proſecuu, returned 


judgment after verdict ſhall de ſet, ſtayed, or upon the original writ; 
reverſed, by reaſon that there are not pledges, 


Pyot againſt Lady St. John. a 8. 
Michaelmas Term, 7. Jac. 1- Roll 3214. In C. B. 


RICHARD PVO T, alderman of London, as aſſignee of Sir Oliver A reverſioneria 
Cremwel, brings covenant againſt Lady Katherine St. Jobn; for of houſe 
that whereas Sir Oliver Cromꝛuel being ſeiſed in fee of a meſſuage ET 

k r f x and of a leaſe 
in Bethnal-Green, and poſſeſſed of a leaſe for divers years yet en- for years of land 
during (ſhewing of what leaſe and how he came thereunto), let by another deed, 
both the houſes and the courts, orchards, and gardens appertaining may bring co- 
unto them, to the ſaid defendant for ten years by indenture, Jonny Organ 
wherein ſhe COVENANTS to repair the houſes, edifices, and build- . — 
ings, with neceſſary reparations ; and that ſhe would maintain and boch the houſe 
Keep dimiſſa premiſſa with paling and fencing, and at the end of the and land have 
term would leave domus et alia præmiſſa ſufficiently maintained, en demiled by 
repaired, paled, and fenced : and ſhews, that by a deed he granted = Arey won 
to the plaintiff the ſaid reverſion in fee, and by another deed the — as 
reverſion for years; and that the defendant attorned upon the ſe- rives his right 
veral grants; and that at the time of the leaſe and grant of the ſaid from different 
reverſion the houſes were well repaired ; and that after the grant a 

upon him of the ſaid reverſion, diver/a domils loca, parcella, et res * 
corundem tenementorum et præmiſſerum decaſuat. dirupta et fratta fue- Nel. 63. 
runt, et in decaſu devenerunt; et diverſe ale parcelle, et res eorundem —_—_— wag 
tenementorum et! premiſſorum eiſdem premiſſis affixa abinde avulſa et Poph. 4 
aſportata fuerunt, prout ſequitur, &c. ; and inſtanceth in the pave- Cro. Eliz. 290, 
ment of the court, the carrying away of the locks and keys of a Owen, 21. 
cupboard, the breaking of the glaſs in the windows, the carrying Hu "a0 
away of a ſhelf which was ſhewn to be fixed, &c. And it was 07064: 
thereupon demurred, and adjudged for the plaintiff; and upon ü * 
writ of enquiry of damages, entire damages were given to one 


- — pounds, and judgment accordingly: and thereupon error 
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Pror FixsT, Upon the matter in law; becauſe he having two rever. 
againſt ſions, the one in fee, the other for years, granted by — deeds 
Lapr ST. and at ſeveral ti d not tl f h tion, b t 
Jous. and at ſeveral times, could not therefore have one action, but ought 
to have brought ſeveral actions.— But ALL THE JusSTICEs held, 
that he may well enough.—And Coke ſaid, that it was fo reſolved 
___ argument in the common pleas ; for one may have an action 
of waſte upon ſeveral leaſes, and upon ſeveral grants of a reverſion, 
and a formedon _ ſeveral gifts; and upon the ſame reaſon he may 

have one writ of covenant. 


Not repairing a SECONDLY, It was objected, that the aſſignment of the breach 
3 = is in not repairing of the pavement, which is out of the covenant, 
venant to leave for it is neither building, paling, nor fencing ; and damages are 
the premifes given for it, and the damages are entire.— Sed non allocatur ; for it is 
ſutticieny within the intention of the covenant, and it is uνν˙ the building, 
maintained and and within the words, „leave them ſufficiently maintained, re- 
— 4 * paired, &c. ;” and the not repairing may be matter of value, and 
* went 128. much ptejudice to the leſſor. 


Leavingtheglas THIRDLY, It was alledged, that the aſſignment of the breach in 

of windows glaſs being broken, cannot be in glaſs which is but cracked; and it 

— - is not within the intention of the covenant that ſuch petty things 
wen en oe ſhould be a breach thereof.—Sed non allocatur. 


nant to repair, 
&c. a 3 Lev. 265. 
Carrying away FOURTHLY, It was alledged, that the carrying away of a ſhelf 


Ae, though which was not ſhewn to be fixed was not any breach.—Sed non al- 
— hcatur ; for it ſhall be intended fixed: and it is ſaid that diverſe res 
breach of cove. Mi aſportate fuerunt. Wherefore, without argument, the judg- 
nant to leave the ment was afhrmed. | 

premiſes in the | 

ſame order, . Ante, 129. 1. Lcon. 93. 1. Burr. 285. 


Casr 9. | Rich againſt Kneeland, 


An act cn on ACT ION ON THE CASE. Whereas the defendant was a 

the cafe lies a common bargeman, and uſed to carry for hire from London to 
| —— Milton, and other places in Kent; that he delivered to him a port- 
* goo's nianteau and thirty pounds therein to 2 and gave to him two- 
which he un · pence for the carriage; and that the defendant tam negligenter cuſto- 


ienakes to camy digit. that it was taken from him by perſons unknown, and ſo he 
ſor hire; and if loſt it 

he plead that En | | | 

the pliniiff dſ- The defendant pleads, confeſſing the receipt, that he was a com- 


eborged him, mon bargeman ; but that he, fearing to carry it, delivered it to J. D. 


EE n to carrv, and that he gave notice thereof to the plaintiff, and he 

Ame, 2. agreed thereto, and diſcharged him of the carriage. 

Poſt. 668. The plaintiff traverſes that he did not diſcharge him. | 
S. C. 1. Roll, Tt was thereupon demurred: and adjudged for the plaintiff; for 

—_— Ab 567 the delivery by his aſſent is not material: but the only matter tra- 

S. C. Hob. 17, verſable is the diſcharge, which is ifluable ; and found for the 

18. plaintiff. | 

Co. Lit. 2g. 


4. Co. 84. 1. Sid. 36. Palm. 524. 1. Mod. 83. 5. Mod. 456. 2, Show. $1. 125, 2. Saund- 380, 
Ld. Ray. 46. 646. 929. Stra. 128. 145, 6ge, Aalk. 14 449. 65% 12. Mod 482, 1. Wilſon, 281. 
4. Burr. 2298. 1. cru. Rep. 27, 33. | | 


A wRIT 
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A wrIT or ERROR being brought, it was affigned, Fu, Be- Rien 
cau e this action lies not againſt a common bargeman without ks ve 
ſpecial promiſe, But ALL THE JUSTICES AND BARONS held, 

that it well lies as againſt a common carrier upon the land. SE- 

conDLY, They held, that the traverſe was good. Wherefore the 

judgment was affirmed. 


Barrons againſt Ball. Casr 10. 
In the Exchequer Chamber. 


AET ION FOR THESE WORDS: *© Thou art a murderer, A declaration 
« for thou art the fellow that didſt kill Ar. Sydnam's man:“ for words, im- 
and he doth not ſhew that any of his ſervants was flain, nec innu- — 
endo any that was ſlain.— Upon not guilty pleaded, it was found cant, mutt 
for the plaintiff, and adjudged for the plaintiff in the king's bench, ne a homi- 


and error thereof brought in the exchequer chamber; and for that dd committed 


cauſe reverſed. — _ — bis 
Cro. Elis. 569. Ante, 184. Polt. 343. 423. 
Ratcliff againſt Michael. Cart x2. 


In the Exchequer Chamber. 
ACTION FOR WORDS: © Thou art as bad as thy wife when In words im- 


+ ſhe ſtole my cuſhion;” and traverſe that any cuſhion puting felony, ie 

was ſtolen. —And after verdict for the plaintiff, and judgment given — I 

in the king's bench, it was reverſed for this cauſe in the exchequer n commited. 

chamber, for it is not averred that there was any felony committed; Cro, Eliz. 2 50. 
and then it is not any ſlander. | 904. 

5 | 4+ Bac. Abr. 309, 510. 514, gy. 

| King agaiaft Bagg. C 42. 

Trinity Term, 8. Jac. 1. Roll 13. — In the Exchequer Chamber. 


FRROR of a judgment in the king's bench in action for words: Judgment in 


„Mr. 7. D. was robbed of forty pounds, and a hundred — as 


© marks worth of plate; and Alice Bagg (innuendo the plaintiff) and vors did not 
« T. S. had it, and for that they will be hanged.” Upon not import felony. 


_ guilty pleaded, and verdi& and judgment for the plaintiff, it was 7s. C. Ante, 


now afhigned for error, that an action lies not for theſe words; for 393. 

he doth not ſay that ſhe ſtole it, and it may be they came to it by Sto. Car. 572. 
lawful means: and although he faith, “they will be hanged for Oro. Eliz, 230. 
* 1t;” thoſe words by themſelves will not maintain an action, and Poſt. 546. 
they of not inforce the firſt words. Wherefore the judgment was 

reverſed. 


Wharton agafn/t Sir Edward Muſgrave, Cat 13. 
In the Exchequer Chamber, ; 


ERROR in the exchequer chamber. The error aſſigned, For A ſcire factar 
that debt was brought in Cumberland, and judgment had by by an executor, 
confeſſion, and a ſcire facias brought againſt his executor — — 
Middleſex, and judgment there for the plaintiff; where the ſcire mug be in the 
facias ought to have been brought in Cumberland, where the ori- ſame county 
ginal was brought, and not in Afiddleſex, although the judgment in which the 


was there by confeſſion at Meſiminſter; for the ſcire facias ought 399 was 


always to purſue the firſt action. Wherefore the judgment in the 8 = 
ſcire facias was reverſed. . S. C. Velv. 218, 


Moor, 883, Cro, Car, 311 Cro, Eliz. 167. Salk, 600, 2. Lut. 1287. 7 1. Term Rep. 323. 
, Organ 
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Jordan gain Wikes. 


If a huſband, TJECTMENT of a leaſe of Edward Bridoman, 23. Oclober, 
— ew — E 9. Jac. 1. of a meſſuage and lands in Wheaton * for fixe 
wife, make a years. Upon not guilty pleaded, it was given in evidence for the 
kaſe for years, plaintiff, that Edward Bridgman claimed that land in right of his 
the term is not wife, and made that leaſe for trial of the title. 


rendered word 

by his d:atl, The defendant ſhews, that the leſſor was dead after the in- 
but is voidable denture, and before the action brought; ſo the leaſe being made 
only 6 tg by him only, without his wife, is void and determinable by his 
og death, and it cannot be ſuppoſed he doth adhuc tenere extra pelſelſi- 
Ante, 26. onem and although he might be found guilty for the firſt eject- 
Poft. 417. 563. ment, yet he cannot be guilty againſt him, for withholding the 
3. Roll. Abr. poſſeſſion after the death of the huſband ; and the leſſee hath no 


768. i cauſe, as this caſe is, to have any habere poſſeſſtonem. 


Casr 14. 


Hob. 

2. . But THE CovRT held, that in regard the wife had not entered 
2. And. 422 after the death of her huſband, the leaſe is not determined nor 
3 45* void after the death of her huſband, but voidable only. 


Cro. Eliz. 470. 481. 488. 769. 3. Bac. Abr. 305, Shep. Touch. x79. Cowp. 201. Dovgl. 452. 


Bartholmew again Belfield. 
Trinity Term, 11. Fac. 1. Rell 924. 


Cas 15. 


The omiffion of ERROR brought by John Bartholmew, ſon and heir of Thomas 


the chriſtian Bartholmew, againſt Henry Belfield, of a judgment given by de- 
— 3 fault in the common pleas, Trinity Term, 40. Eliz. in a FORME- 


warrant of at. Do in defſcender, againſt Thomas Bartho/mew the father, for a meſ- 
toeney, is not ſuage and lands in Sunningbill in the county of Berks. 


_—_— The plaintiff aſſigns for error the default of the warrant of at- 
torney who was tor the demandant in the formedon, © Henry 

BE1.FIELD porit loco ſus DawLY attornatum ſuum, without 
putting his name of baptiſm (which was Anthony). Vide 18. Eliz. 

chardv. Brow", Dyer, 336. 355. & 105. which ſeems to be error not aided by any 

Dougl. 114. anc . 

3 Ter.Rep.631, ſtatute, nor amendable. 


Sed vide Ri- 


The tenant to 


= ., Serle and his heirs, of the meſſuage and the land in queſtion, to 


ruife on Fi 


Dougl. 483, engroſſing the fine was ſhewn in _ —_ and that by virtue 


the plaintiff demurred. 


Two PorNTs were moved at the bar by DAMrox r, for the plain- 
tf: Firſt, Whether he who is only tenant to the writ, and not 
tenant to the land, as the defendant here appears to be, may 7 


The defendant in the writ of error pleads in bar a ſine with 
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this plea, which gocth in bar of errors? Secondly, Whether the BazT#wornaw 

bar be good ? : - egainſl 
And it was reſolved by THE Cour, upon ſolemn argument, IND 

That the tenant to the ſuit may well plead tlris plea. Jide g. Hen. 6. 

pl. 46. & pl. 47. 47. Edw. 3. %. pl. 8. Sir Richard Waldgrave's 

Caſe, Fitz. Nat. Br. fol. 107. K. 3. Co. The Marqueſs of Win- 

chefter's Caſe. | 
Secondly, That this fine and five years paſſed without bringing A fine, with 

a writ of error is a good bar (by the word“ Actions“), within proclamation, 


the ſecond ſaving of the ſtatute of 4. Hen. 7. c. 24. is a good bar to 
a writ of erroc 


Co, Chief Fuſtice, remembered Mandevile's Caſe to be ſo ad- brought after 
judged upon ſolemn argument in theexchequer chamber, 27. Elix. de ®ve years 
That if one hath right to a writ of error, and ſuffer five years to —_ 
paſs without bringing that writ, he ſhall be barred by that fine - — 8 
and five years paſſed ; and ſo it was ſaid to be adjudged 28. Ez. 1. Ron. ne. 
in Barton v. Harvie, and Damport's Caſe, 5. Eliz. Dyer, 224. 35. NE 
agfinſt the o inion in Zouche's Caſe, Plow. 37 3. Vide 10. Co. 49. b. Ray. 462. 


Lampet's Caſe, and 10. Co. 98. & gg. Seymor's Caſe. . Abe. 
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againſt a Ie, 


Hilary Term, 
11. Jac. x. In the King's Bench. 
Sir Edward Coke, Knt. Chief Juſtice. 
Sir John Croke, Kt. | 


Sir John Doderidge, Knut. Fuſtices. 
Sir Robert Houghton, Kut. | 


Sir Francis Bacon, Kut. Attorney General. 
Sir Heary Yelverton, Nut. Solicitor General. 


Jr 


Carr n, Marſh again/t Brace. 


An action of IDE upon a leaſe for years, demanding rent for two years 


2 and an half ending at the Aununciation laſt paſt. 


after the lcffor The defendant pleaded, that before any rent due, he aſ- 
hath accepted ſigned his eſtate and intereſt to J. S. who paid the rent to the 


=" Soo of = plaintiff for half a year due after the aſſigument, which he ac- 


term. cepted from his hands. 


„ The plaintiff thereupon demurred, Becauſe it is not alledged 
Moor, 600, that he gave notice to him that he was aſſignee; and alſo, Becauſc 
3. Co. 34. the contract continues betwixt the leſſor and leſſee during the 
Cro. Eliz. 715. term, notwithitanding this aſſignment. 


2 Bullt. 1 I. 's . 
1. Sund. bh. But ALL THE Cour reſolved, that this aſſignment and accept- 


2. Saund. 324. ance of the rent from the hands of the aſſignee is notice in itſelf, 
249 * and an agreement that he is his tenant, and then he may not af- 
* on. 8. terwards reſort back to the leſſee: and the bar is good to a com- 
42. c 5 1 . 
elk. $1. mon intent; and it ſhalt not be intended but that he knew him to 
Strange, 8222. be his tenant, and accepted him as his tenant, unleſs the contrary 
Cowp. 243- be fhewn. Wherefore it was adjudged for the defendant, if other 


gl. 50. 7 | 
1. Term Rep.g2, Matters were not ſhewun, &c. 


2. Term Rep. B. R. 425. 1. Term Rep. C. B. 439. 


Cf 2. Sir Chriſtopher Heydon againſt Godſalve. 


On a writ of ERROR of a judgment given before THomas FLEMING, Chief 
_ + Jo Juſtice, and DODERIDGE, foie: in an aſſiſe of novel diſſciſin, 
eee ee againſt tie ſaid Sir Chriſtopher Heydon by Roger Gedſalue, of lands 


mandant ſhould * 


recover poſſzſ= il Baconſthorp in the county of Norfolk, 
non per viſam Ihe defendant confeſſed that he was tenant, and that the plain- 
Ten tiff was ſeiſed in fee, and could not deny but that he diſſeiſed him; 


13 upon which confeſſion the plaintiff releaſed the damages, and had 


never taken, judgment to recover ſeiſin per viſum recognitarum. 


—— A writ of error was thereupon brought; and the error aſſigned, 
confsfion, Becauſe the judgment was, quid recuperet 1 per viſum recogni- 


S. C. 1. Roll. torum, whereas the aſſiſe was never taken, but judgment given upon 
Rep. 14. confeſſion: and upon this error aſſigned, it was demurred. 


Sz St. Weſt, 2. . 
""—" After argument at the bar, it was reſolved by Tu Cour to 


2. Intt. 34. be no error; for although the aſſiſe was not taken, yet the jurors 
9 1 189. had the view by intendment given to them before the aſſiſes, 
— * by the ſheriff, as he is commanded, and they are called 
Buller, N. Pp. recognitors, and ſo are intituled nemina recognitorum ; and 
121. the ſubſcription is /ummenitis recognitorum: and although 
| | | « 
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the aſſiſe is awarded upon the plea in bar, and the ſeiſin and diſ- Hr rvox 

ſeifin is confeſſed in right of the damages, which is but an inqueſt 3 : 
of office, yet they are called recogn/tores : and although they never N 
paſſed on the aſſiſe, yet judgment ought to be, quod recuperet viſum 

per recognitores ; for otherwile, if he ſhould be re- diſſeiſed, he could 

not have a writ of rediſſeiſin; for that ought always to be by the 

jurors of the firſt aſſiſe, by whom the view of the ſeiſin was given: 

and if all the recognitors of the aſſiſe be dead, ſo as there be not two 

of them alive, who with others may enquire of the re- diſſeiſin, the 

writ of rediſſciſin fails; as Nat. Bre. 189. h. 8. Hen. 8. pfl. 

23. Af. pl. 7. 33. Edw. 3. Rediſſeifin,” . 40. 4. 13. —Where- 


fore, upon theſe reaſons, and upon view of a precedent 4. fac. of 


ſuch a judgment given before Poryam in an aſſiſe, where the diſ- 


ſeiſin was confeſſed, and ſearch made, and the precedent found ac- 
cordingly, it was held by them all that the judgment was good : 
and if no precedent had been ſhewn, yet it ſtands with reaſon that 
ſuch a judgment ſhould be good; for otherwiſe, by the tenant's 
act, there never could be a re- diſſeiſin. Wherefore the judgment 
was affir med. 


Watts's Caſe. Carex 3. 
PROHIBITION was prayed to the high-commiſſion court (a) Pardon of in- 


for one Matis, parſon of S. (who was there deprived for incon- contnene; de. 
tinency, and another preſented to his living, and he thereupon nub we mms 
PR a pardon to be reſtored to his benefice, was afterwards viſcharge nate. 
uedand proceeded againſt for coſts of ſuit), to ſtop their proceed- 1 416 
ings (he having obtained the pardon before the ſentence was — 68. 
given). And it was allowed PER CURIAM : for though another 2. Bund. 182. 
be plaintiff in ſuits in the courts-of ſtar-chamber or high commiſ- Cre. Eli. 684. 
ſion, yet they be the king's ſuits, and he may pardon them; and if 3 203. 
the pardon come before any ſentence given, they ſhall not after- 3 * 
wards give any coſts, as 5. C. 51. Hall's Cafe. 3+ Ter. Rep. 3. 


(a) Aboliſned by 16. Car. 1. c. 10. 


Heath againſt Rydley. Car 4. 


I an action of debt at the common law, judgment being againſt A court of equity 
the defendant, and day given to move in arreſt thereof, he in cannot inter- 
the interim preferred his bil in chancery, and obtained an injunc- edle with 
tion to ſtay judgment and execution : bar, notwithſtanding, the 1 
Court granted both; for by the ſtatutes of 27. Edw. 3. c. I. and jaime nor writ of 
4. Hen. 4. c. 23. after judgment given (be it in plea real or per- vr lies upon 
ſonal), the party ought to be quiet, and to ſubmut thereto ; on a its decrees. 
Judgment being once given in curid domini regis, ought not to be re- 
verſed nor avoided but by error or attaint. And in the ſame 3 — 0 
Term, upon a prohibition to ſtay proceedings in the court of re- Fa 
queſts (a), it was delivered for a general maxim in law, That if any Cro, > mag 896. 


court of equity doth intermeddle with any matters properly triable _ 15. 
8 1. Sid. 463. 
1. Lev, 241. Hard. 120. Ray. 227. 1. Mod. 59. 3. Term Rep. 31 5. 


(«) This court was virtually aboliſhed by 16. Car. . c. 10. 
| at 
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1 


336 Hilary Term, 11. Jac. 1. In B. R. 


Har at the common law, or which concern freehold, they are to be pro- 
rat hibited ; for neither writ ef error nor attaint can be brought to re. 
Rrorzr. verſe the decrees made in thoſe courts : otherwiſe it is upon trials 
at the common law; for all matters are there decided either by a 
jury of twelve men, againſt whom (if they err in their verdict) an 
attaint lieth ; or by the Judges, where if they err in their judg- 

ment, the party grieved may bring his writ of error. 


CODY 


* 
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N 


— 


c= 3. Hetley again Sir John Boyer, Sir Anthony Mildmay, and 


hers. 


An aſſeſſinent by THE defendants, being commiſſioners of ſewers in the county of 
, commiffioners Northampton, by virtue of the ſtatute of 23. Hen. 8. c. 5; af. 
of eee ſeſſed a fine upon the village of O. and appointed it to be levied by 
bp xi pug J. S. and another upon the cattle of Hetley, and they to fell them 
leſs it be after- for the fine ; hich | accordingly was done: whereupon Hellen 
wards appor- brought his action in this court, and had judgment againſt them; 
tioned ; and for which he was called before the ſaid — pat who ſtrongly 
therefore _ importuned him to releaſe the ſaid action; but he refuſing, they 
an inhabizane committed him to Peterborough gaol; their warrant to the gaoler 
ſor non-pay- being, to take the body of William Hetley, and him there to keep 
ment—a certie- without bail and mainpriſe, till he ſhould hear further from 


eri lies to B. R. . them of ſome order to be taken for his delivery.” 


— 0 gd The Court hereupon was now moved for his diſcharge, and for 


2 Bult. 197. an attachment againſt the commiſſioners ; which being awarded, 
Moor, 825- returnable the "erm following, and ſome of them then preſent in 
80 * 70% Court, they were fined and committed: for it was held, that the 
£4 Cas, 94. warrant by them made was in direct oppoſition to the authority 
Stra. 609. 1127. - 1 - | . 4 
1263. and judgment of this court; and that the commiſſioners of ſewers 
3- Com. Dig. cannot tax a whole townſhip, but it ought to be done ſeverally 
i» _. and proportionably to oy” inhabitant to himſelf, as it was ad- 
ET judged in Roek's Caſe, 5. Co. 100. a.; and that the words of the 
4; © ſtatute of 23. Hen 8. c. 5. left to their diſcretion,” _ to be 
Sc 7. Anu. c. 10. ſara diſcretib, which is, diſcernere per legem quid ſit juflum : but here- 
in appeared an apparent malice, to impoſe a fine upon a townſhip, 

and one man therein to be only puniſhed. 
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A pardon of But Sir Anthony Aſildmay (being chief of thoſe commiſſioners) 
u fngu- not then appearing in court according to warning, in Faſter Term, 
« las offenfions, 12, Fac. an indictment for a præmunire was drawn againſt him 
bh — 2 upon the ſtatute of 27. Edw. 3. c. 1. (a) for his illegal acting as a 
ates a 2. commiſſioner; who being thereupon fined for that offence, ob- 
if e. tained the king's pardon, and in Michaclmas Term following moved 


C>. L't. 129, for an allowance thereof ; which being read and viewed by the 
130. . Court, the words thereof were. omnes et /ingulas offenſ/iones, tranſ= 


3. Init. 125. greſſiones, et contemptus. —-Cok E, Chief Juſtice, thereupon made a 
2. Bull, 290. queſtion, Whether by this pardon the judgment in the præmunire 
* Rep. ige · Was relcaſed. that judgment being, it ſhall be done unto him a: 
2. Hawk. P. C. with the king's enemies? But afterwards THE Cour allowed 


$45- of his pardon. 
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(a) Sev 4. Bae. Ab. 145- 1. Hawk, P. C. 20, 
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Eaſter Term, 

12. Jac. 1. In the King's Bench. 
Sir Edward Coke, Nut. Chief Fuſtice. 
Sir John Croke, Knt. 

Sir John Doderidge, Kut. 

Robert Houghton, Ei. 

Sir Francis Bacon, Knt. Attorney General. 
Sir Henry Yelverton, Kut. Solicitor General, - 


Fuſti C. 


— 


Child againſt Durrant, Char 5; 
Hilary Term, II. Jac. 1. Roll i153. 


Tem QUERELA ; for that — Durrant, in Fafler on judgmene 


Term, 10. Fac. 1. brought treſpaſs in the king's bench for coits and 

azainſt Child, and damages were aſſeſſed to fourteen pounds, * the 
and coſts to five pounds ten ſhillings ; and judgment there given fy execor; eaſes 
for the damages and coſts : and that afterwards, in Ea/ter Term, and the deſen« 
11. Jac. 1. Child brought a writ of error; and judgment was af- dant brings er- 


firmed in the exchequer-chamber, and five pounds ten thillings — _— | 
there aſſeſſed for coſts for delaying the execution; and that Dar- e Iceman s 


a 1 F atfi med, and 
rant did not enter the firſt judgment, but mean between the firſt additional cofts 


judgment and the judgment in the writ of error, he releaſed to incurred, and is 
Child all executions and demands; yet, notwithitanding this releaſe, taken in execu- 
he Had ſued execution as well for the fourteen pounds damages, its ha hl 
and five pounds ten ſhillings for coſts upon the firſt judgment, as be revieved on 
for the coſts upon the writ of error: wherefore he prayed relief. audita quere!s 
Durrant, who was plaintiff in the action of treſpaſs, takes iſſue r to the da- 
upon the releaſe ; and found againſt him for Child, 52 


After verdict Durrant moved in arreſt of judgment, that this to the ſecond. 
releaſe ſhall not help Child the plaintiff in the audita guerela, be- Poſt. gor. 
cauſe, being before the judgment afhrmed, and not pleaded, that s. C. 2. Rofl. 
execution is now upon the laſt judgment; and ſo he ſhall not have Ab. 404. 
benefit of this releaſe. S. O. Yelv. 217, 


Sed non ellocatur ; for he had no time to plead it: alfo, this ſe-L. Gel Negri. 
cond judgment is only for the coſts increaſed ; and the execution 4. Bac. Ab. 234: 
for the firſt coſts and damages is upon the firſt judgment, and not 8 
upon the ſecond; wherefore this releaſe is a bar unto it: and al- 

though the execution be entire, yet that is no cauſe of diſchargin 

the whole, but only of the firſt damages and coſts ; but not — 

the coſts aſſeſſed upon the 1 affirmed. Wherefore it was 

adjudged that he ſhould be diſcharged guoad them, but not guoad 

the ſecond coſts ; and he was reſtored accordingly, 


Marſham again! Jolles. Carr 3. 
Michaelmas Term, 11. Jac. 1. Rell 2074, 


FRROR of a 2828 in the common pleas, in debt upon an A bond for 

obligation of ſixty pounds. Oyer being demanded, the obliga ** ſexinginta” . 

uon was entered in hæc verba, Ac. for © ſexaginta, c. *« [exinginta.” 3 
pon this variance it was demurred in law, and judgment given, SOT A 
Writ of error was brought, and this point affigned for error.— 290. _ 8 

And, without argument, the judgment was affirmed ; for it was held Hob. 20. 

that the obligation was good, and the words all one in intendment, 2.Roll.Ab. 145, 
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Casr 3. Crawley againſt Lidgeat. 
Trinitz Term, 11. Jac. 1. Rcll 822. 
If the obligee of A VPITA QUERELA ; for that wliereas the ſand Thomas 


a joint and ſe- Crawley and one Jahn Bate were obliged jointly and ſeverally 
— to the defendant in one hundred and fifty pounds ; and the defen- 
actions ſeparate dant, in Michaelmas Term, 7. Fac. 1. recovered in the common 
Ju igments a- pleas againſt the ſaid John Bate his ſaid debt, and three pounds 
8 init the cbli- twelve ſhillings for coſts; and the ſame Term brought another 
np yp action in the king's bench againſt the now plaintiff, and recovered 
again ons. he the ſaid debt, and ſeven pounds twelve ſhillings for coſts ; and that 
cannot take the tlie defendant, on the 16th Ocreber, 10. Jac. 1. ſued an eleg:t againſt 
other in ex cn. 7% hy Bate ; whereupon was returned, that he had goods to the 
— = a ca. a. value of ten pounds, which were delivered in extent, and lands to tlic 

Oo" value of twenty pounds, which he held for the life of Alice Sheltz: 
by leaſe, the moiety whereof he had in extent ; and notwithſtand- 


returned ſerved, 
nor have a re- | : ; l a 
extent ; for the ing he had taken that in ſatisfaction of his debt, yet he had pro- 


| Cy 2 cured a capias ad ſatisfaciendum for the ſame debt againſt the now 
bene u plaintiff, and had taken him in execution; for which he praycd 


faction of the 
he. remedy. 0 


Ante, 74. 143. . 123 
Poft. 532. 34 Upon this declaration it was demurred, that theſe two ſeveral 


694- judgments are upon one ſame bond, and upon one fame cauſe, and 
1. Roll. Ab. 396. for one and the ſame debt, of which he ought to have but one 
6. Co. 45. execution with ſatisſaction, but until ſatisfaction he may have exe- 
2 2. 59- cution againſt them ſeverally; which is the reaſon in 4. Hen. 7. 

fo. Elz. 160. e g. and 29. Heu. 8. © Execut.” 132. that although the one be 


8 50. 


Co. Car. 75, taken in execution by capias, he may have a capias againſt the 


Dyer, 299. Other, becauſe it is not any ſatisfaction; for tlie body is but a 
Moor, 307. 34l- pledge for the debt, and no ſatisfaction: but when he hath taken 
$45- 59%. 763. forth an eleg/t, which is returned © ſerved,” and lands delivered in 
1. Lat. 43 "4g extent, that is as ſatisfaction, and is an end of the ſuit, and the law 
4. Co. 66. accounts it as a full ſatisfaction ; for he is to hold the land until lie 
3. Com. Dig. be fully ſatisfied, and ſhall never afterward have any other remedy ; 
397: n. Di. Which is the reaſon that at the common Jaw, after the eleg:t is re- 
<p turned “ ſerved,” if the land he afterward evicted, he never ſhall have 
2. Bac. Ab. 354. a re- extent or any other remedy, for the law reputes him as ſatis- 
3-Bac. Ab. 699. fied: and ſo by the ſtatute of 32. Hen. 8. c. 5. it part be extended 
2. Peere Will. and not all, he ſhall not have a re-extent (a), but he ſhall hold the 
64 reſidue until he be ſatisfied ; and the law will not make any frac- 

unn tions; but being ſatisfied for part by the land, he fhall not reſort 


after to another execution. 


Cort, Chief Juſtice, faid, the reaſons yielded in the books are, 
that after an clegit taken, he ſhall not have a capias; for it is in- 
tended quod elegit /sb7 executionem, when it appears ſo upon the re- 
cord (but that is never done, if he be a good clerk who doth it, 


(a) By 8. Geo. 1. c. 25, if before or take has happened in ſuing out, executing, 
after filing or returning any liberats ſued or returning ſuch writ, or any proceſs there- 
out on an extent, it ſhall be made appear to upon; or it ſhould happen that any lands, 
the court of chancery that ſufficient has not tenements, or hereditaments, be evicted, 
been extended and levied, or not ſufficiently &e. the Court ſhall award one or more te- 
extended or levied, to ſatisfy the recogni - extent or re- extent, and /iberares thereupon. 
Zance, or that any error, omiſſion, or mii - 

until 
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tintil it be returned); and the taking of the land in extent for the Cs AWLFY 
debt is, in judgment of law, as if he had taken a leaſe for years in againſt 


ſatisfaction of the debt: and if he had taken ſatis faction of the one, ä 
"mat he never ſhould take execution againſt the other; and that is his 
ally full ſatisfaction in law, that although this Execution is afterward 
ten- reverſed, yet he ſhall not have any other execution.— Whereupon 
non ALL THE JUSTICEs delivered their opinions ſeriatim, that the exe- 
inds cution was not well taken : wherefore it was awarded that he 
ther ſhould be diſcharged. Vide 5. Co. 87. 9. Edw. 4. pl. 31. 
ered 50. Edw. 3. pl. 4, & 5. 34. Hen. G. pl. 20. 21. Hen. 7. pl. 19. 
that 
unſt : 
the Hutton againſt Bech. C484 4 
ö = | Michaelmat Term; 11. Jac. 1. Roll 66, 
ind. ACTION FOR WORDS: Whereas he was conſtable and To charge a 
pro- churchwarden of Hunſtie, in the county of Linceln; and b conſtable and 
3 reaſon of thoſe offices expended divers ſums for the uſe of tlie in- — 


habitants'of the ſame village, and behaved himſelf truly in the exe- « ,,,;1:4 and 
cution of thoſe offices; that the defendant ſpake theſe words of « nd the 
him: “ Thou haſt beguiled and deceived the town“ ( innucndo the. own of a cer- 
inhabitants of the village of Aunſlie) * upon thy accounts, of four „ % 
pounds; and it is no marvel thou groweſt rich, when thou de- 2 is 
« ceiveſt the town.” The defendant pleaded not guilty ; and not a&tionable; 
found againſt him: and it was moved that theſe words are not ac- Poſt. 619. 
tionable, for they are too general —THE wHoLE COURT was of c. Car. 417. 
that opinion: for to ſay that he is a cozener, and cozened ſuch 516. oc 
66 of uch money,“ is not actionable, as it hath been adjudged ; 2. Vent. 265. 
for it is uncertain what thing cozening is: and although it was Nei. 6s. 
here objected that theſe words were ſpoken of an officer ſworn, ne 
and toucheth him in point of his office with perjury, it was held . 
not to be material; for this action is not in point of orfice, nor ; 

is it an apparent affirmative that he is perjured. Wherefore it was 


adjudged for the defendant. 


Freeman againſt Sheen. Cue g. 


DEBT upon an obligation of one hundred pounds. The con- To debt on an 


dition was to perform the arbitrament of J. S. award © that & 
| * ſuit ſhall 


The defendant pleaded that J. S. made an arbitrament, wherein 2 - - 
vas recited, that whereas there was a ſuit in chancery by Sheen the de- . — — 
fendant againſt Freeman, for ſuch a cauſe; &c. that that ſuit ſhould « acquitted of 
ceaſe, and that the ſaid Freeman ſhould ſtand acquitted de qudlibet © it,” it is a 
materid in edd. contents ; and avers, that he did not any further pro- {ficient plea 
ſecure the fad ſuit; and that the plaintiff always — 93 
inde quietus of every matter in the bill; 
all ow the ſaid — e n * the ful" — 
that the plaintiff 


The plaintiff ſhews, that before the ſabmifon the ſaid defen-/#it inde gui. 


dant exhibited quandam billam in the chancery againſt him, and 3 432. 
| C. 1. Roll. 
Rep. 7s 2. 8. C. a. Bulſt. 93. 1. Leon. 71. Moor, 39 $3 Lev. 24. 1. Vent. 87. 4. Bac. Abe. 9+. 
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Fa-rxeman ſets it down werbatim : and ſhews further, that after the arbittomeny 
2 he exhibited in chancery quundam aliam billam, Sc. and thews it 
" verbatim; and avers that they were both for one ſame cauſe, and 
the ſame matter compriſed in the laſt bill as was in the former; 

and fo he was not acquitted, &c. | | 


The defendant demurred in law: and it was moved, that the 
arbitrament being. that the phaintii /aret acquirtatus pro qudiibet mu- 
terid in pred:ta bill i, Oc. it is not ſufficient to ſay quid /ietit guirtys, 
but he ought to thew that he was diſcharged thereof in facts, and 
how; as 22. Edw, 4. P. 21- and 18. Edw. 3. Bar,” 247. 
8. Hen. 7. pl. 6. 


Dopkaipoꝝ was of that opinion upon the firſt motion. — But 
being afterwards again moved, COKE and ALU THE OTHER jus 
TICEsS held, that the plca is good enough, notwithſtanding that 

Ante, 165. exception; tor there is a difference, where one is obliged to acquit 
another of ſuch a debt or ſuch a ſuit; it is not ſufficient to fave 
him harmleſs, but he ought to procure his actual diſcharge, as the 
bouks are before cited: but the arbitrament being, that he „are 
acquietatus, that is no more but that by that arbitrament he ſhall be 
acquitted ; which is ſufncient: for where arbitrators make an award 
that the one ſhould be quit againſt the other, that is a good bar 
in an action brought Þ any of them. 20. Hen. 6. pl. 18, 
22. Hen. 0. pl. 39. | 


Arten“ aue SECONDLY, It was objected, that this replication was not good, 
ee bn becauſe it is not ſhewn that any ſubpena was ſued forth upon the 
© chancery,* bill, nor that the defendant anſwered thercto, nor what became of it. 
moſt ſkew that —An this was held to be a material exception; for otherwiſe there 


a ſubpenz iſſucd js no damnitication or cauſe of fear. 18. Edv. 4. pl. 27. 5. Co. 20 


on the bil. Broughton's Caſe. DE 
1. Roll. Ab.432. 
Intend ment. THIRDLY, It was moved, that the replication was not good, 
| for he ſaith, quid exhibuit quandam billam, which is another than ! 
intended in the arbitrament.—W herefore it was adjudged for tbe 
defendant. 
Care 6, + - | Vale ogainft Field. BEN 
Fire J FF JECTMENT of a leaſe of Robert Arden; and declares of 
_ _— leaſe made at Cardwor th of lands in PAROCHIA de Cardewirts 


predift. The defendant pleaded not guilty; and being found 
2. Roll. Ab. 620. againſt him, it was moved in arreſt of judgment, that the venue was 
n= awarded de PAROCHIA de Cardeworth, where it ought to have 
Pl 555. been de VILLA de Cardeworth ; for parochia de Cardeuori 
predif. is not the village mentioned before. —But ALL THE 

Cour held.it was good enough, for © prædicta made them all 

one; and the Court ſhall not intend that the pariſh extends into 

LEO” other vilis than Cardeworth : and although a pariſh may extend 
8 into more ville, yet it ſhall not be ſo intended, eſpecially when !! 
| is faid PAROCHIA de Cardeworth predift.; and therefore the v 
Facias awarded de Cardeworth, or de PAROCHIA de Cardeworth, 
well enough. Wherefore, by the opinion of THE WHOLE Count 


ment 
ews it 
2, and 
mer ; 


it the 


ma- 
uictus, 
2, and 

247, 


award 
2d bar 
pl. 18. 
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it was adjudged for the plaintiff, Vide 4. Edi, 4. pl. 38, 22. Edw.4. m_ 
pl 2. . | ara 


FI To. 
By 21 Jac. 1. c. 12. after verdict in ny minſter ſhall be awarded of the body of the 
court of record, no judgment ſhall be ftayed proper county where tuch iſſue is triable ; 
or reverſed by reaſon the ze is in forme provided that this all not extend to : ny 
part miſawarded, or ſued out of more places indictment, preſeniment, or appeal of trua- 
or fewer places than it ought to be, fo as fon, murder, or ſclony, or 16 any aQion or 


ſome one place be right named.—By 16. information on any penal ftarute : but by 


& 17, Car. 2. c. 8. after verdic judgment 22. Geo. 2. c.1$, every wenire facias for the 
thereon ſhall not be ſtayed or reverſed for tijal of any iſſue on any penal HHatute ſhall 
or becayſe that there is no right venue, fo be awardedof the hody of the proper county 
that tte cauſe were tried by a jury of the where ſuch ifſue is triable, Set ail 3. Geo. 2. 
proper county or place where the action is c. 25. Hargrave's Co, Lit. 125 b. note (2). 
jaid.— By 4. & 5, Ann, c. 16. every venire 1. Com. Dig. Amendment,“ H (1) and 
facias for the trial of any iſſue in ny a- (2). Cro. EL Zz. 260. 

tion or ſuit brought in the courts at Weit- 


Sir Chriſtopher Heydon agoinſt Roger Godſalve, and Others. C4 . 
Vide Ante, 334. 


WRIT OF ERROR was brought, returnable in parliament, A writ of error 

of a judgment given in the king's bench in a writ of error in 3 
affirmance of a judgment in an aſſiſe; and this writ was granted 5, 3 A 
upon a ſpecial petition to the king: and now this Term it was judgment in a 
prayed that execution might be granted, notwithſtanding this writ former writ of 
of error, becauſe at another time he had a /uper/edeas upon the firſt er in which 
writ of error, whereby the plaintiff was delayed in the execution of peck AC ror 
his judgment in the aſſiſe; and therefore he ought not to he again on 74 
delayed by a new writ of error. Jide 5. Hen. 7. pl. 22. 6. Heu. 7. ane ot the ſudges 


Seconpv, IThis writ of error is to reverſe a judgment upon a ET 
Judgment ; and the firſt judgment being affirmed by the ſecond — dug 
judgment, is more than a ſingle judgment, and it ſhall be intended c nebis e- 
true; wherefore the execution ſhall not be ſtayed, no more than 7 </ignar. 


in an attaint. the omittion is 
fatal. 


Divers EXCEPTIONS were alſo taken to this writ of error, Ante, 338. 
whereby the record ought not to be certiſied thereupon. Poſt. 397. 834. 


' FinsT, Becauſe that the writ was, “ In recordo et proceſſu aſſiſæ 2. Roll. Ab 492. 
e nove difſeifine qua fuit inter ipſos ROGERUM, c. et præfaium Moor, 384. 
© CHRISTOPHELUM ſummonit. & capt. coram dilect. et ffdel. noft. 3 
« myper Tnom., FLEMING nuper capital. Juſtitiar. noft. ad placita et | Vent. rg 
„Jog, DoneRIDGE milite uno Fuſtitiar. no/t. ad placita coram nobis 3. Lev. 412. 

* tenend. aſſignato — noſt. ad aſfjiſas. in comitat. Nor y. nuper 2 Bac. Ab. 212. 
% offignat, c.“ Exception, Becauſe he doth not ſhew who wag ! Ter- Rp. 279. 
plaintiff or who was defendant in a writ of error, nor in the aſſiſe. 
— Sed nen allocatur; for the precedents are both ways, ſometimes to 


name the plaintiff and defendant, and ſometimes not. 


SECONDLY, Becauſe he doth not ſhew whether the aſſiſe were by 
writ, or without writ by cuſtom, | 


 TarnDLy, Becauſe he doth not ſhew the places where the aſ- 
ſiſes were held. SE: | 

Fovaruxx, Becauſe Thomas Fleming was named capitalis juſti- 
tiarius ad Placita; and he doth not fay cram nobis tenend. afſizuat. 

Fir rnx v, For that the writ 18, ** xccordum nobis ſub figillo veſtra 
in prefens parliamentum mittetis ;”” whereas it ought not to be 

vi | 2 3 certified 
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II a perſon in EFEROR in the exchequer chamber of a judgment given in the 


| mighthare ta. ſaid debts upon the ſaid ſtatutes, and died before wy aſſignment; 
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Hzrpox certified under his ſeal, but only the record brought by his hand, 
againſn and the tranſcript left in parliament, and the record itſelf ought ta 
Gog:aLve, be carried back by the Chief Juſtice. Jide Dyer, 375. 22. Edu. z. 
An &, $5, Ban, 5. * Error," br, 9. Pim 5. pl. 13. 

1. Hen. 7. pl. 19. 


Aſterward all the Jus ricꝝs delivered their ſeveral opinions con- 
cerning theſe exceptions. And they all, except Dop RI DOE, 
conceived the writ ill upon the fourth exception; for there wa- 
no ſuch record before Sir Thomas Fleming, capital. Juſtitiar. ad 
placita, the words coram nabis tenend. aſſignat. heing omitted; and 
the addition of them after theſe words, viz. ** 'Fohan. Dederide: 
milite uno Tuſtitiariorum noſtrirum,” cannot refer them to the firſt, 
Vide Dyer, 173 —And for tlie ſuing execution, they all, except 
Coke, Ciief Juſtice, held, that the writ of error is a ſuper/edas in 
itſelf: for although there were a ſuperſedeas before, that was upon 
another judgment : and this writ of error is upon another judg- 
ment, and is in debate whether it be error or no; and until it be 
determined, they may not proceed to execution. 


4: Com. Dig. And they all held, that a writ of error in parliament is by the 
374. diſſolution of the parliament determined. 


Ca:z 8. | Mallory againft Lane, 
In the Exchequer Chamber. 


whoſe favour 2 king's bench in an afſimmp/it ; for that whereas the father of 
2 2 the defendant Mallory, being indebted to him the Taid Lane in two 
3 hundred pounds, did deliver to the ſaid Lane two ſtatutes of Sir 
nefit which John HFentworth of four hundred pounds, and promiſed to make 
otherwiſe be him an aſſignment and letter of attorney to recover and receive the 
rug K 2 the defendant, pretending himſelf to be executor to his father, re- 
conſequence of queſted the plaintiff Lane to deliver to him the ſaid ſtatutes, and, 
ſuch promiſe, it in conſideration that he would deliver them, promiſed to pay to 
raiſes » fofticient him two hundred pounds at ſuch a day; and that upon his pro- 
— miſe he delivered to him the ſtatutes, and that he had not payed, 
ſumpfi. &c. Mallory the defendant in the king's bench pleaded 10 d, 
„, Roll. Ab. 20. umpſit; and found againſt him, and judgment accordingly. 


— 4 159. And now it was aſſigned for error, That it was not a ſufficient 
„„ # conſideration to ground an action; for the plaintiff hath no intereſt 
Co. Enz. 63. 74. in the ſtatute, and the re- delivery of them to the defendant is no 
849. 881. more tlian a delivery of ſuch things as belong to him if he be exe- 
4. Leon. 110. cutor: but it is here alledged, that the defendant Mallory pre- 
Powel on Con- tending himſelf to be executor, he doth not ſhew that he is exe- 


_ 54 17. Cutor, and then he hath no benefit by the delivery of them to him. 


Sed non allacatur; for ALL THE JUSTICES AND BAxoxs held 
it to be a good conſideration : for when Lane had the ſtatutes 
delivered to him lawfully, although he had no aſſignment of 
them, ſo as he might ſue them, yet he might retain them; and 
therefore this delivery of them to the —— Mallory with- 
out ſuit is a ſufficient conſideration : alſo they held, although 
ne defendant Mallory is not ſhewn to be executor, hut — 

8 7 A tends 
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hand, tends himſelf to be executor, yet obtaining the ſtatutes into his 2. Cro. 325. 
IF hands upon this conſideration, it is a ſufficient ground for the action 
* 3 yzainft him, Wherefore the judgment was aihrmed. 

« 13. | 


Jacob againſt Mills. Casr 9. 


ERROR of a judgment in the king's bench, in an action for 20 20 non tor 
words ſpoken at two ſeveral times. The defendant pleaded Nander imput- 
not gvilty ; it was found againſt him, and judgment was given ——j— 4 
for the plaintiff; and ſeveral damages being found by the jury, gi, 00 Me, 
one entire judgment was given tor damages and coſts : and NOW hot the perſon 
the error atfigned, That tor theſe words ſirſt mentioned, i. ++ He ws dead at the 
„ hath poiſoned J. S. (quendam J. S. adtunc defun&'um innuendo J, time the ue 
and he not averring that he was dead at the time of ſpeaking the = _—_ 
words (for © adtunc”” refers to the time of the declaration), the Polls ane. 337 
action was not maintainable. And ſo was the opinionof ALL THE ee 
ſusT1CEs AND BAkoxs, that the action lay not; aud that the, Roll. Ab or 
judgment was erroncous. 775. 5 
10, Co. 131. Cro, Elz. 538. Cro. Car, 327. 262. 1. Com, Dig. 188. 
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But the doubt was, Whether it were reverſable for the entire, or on damages ſe- 
only qucad the judgment for thoſe words (the damages being ſe- verally aff: ed, 
verally aſſeſſed by the jury, but entire coſts and entire judgment but entire judg- 
given)? And they all conceived, that the judgment ſhall be reverſed — — — 
only quoad the damages for the words, for which the action hes pe reverſed 2s te 
not, and ſhall be affirmed quoad the coſts and the reſidue; for all the the damages. 
coſts are due, as well where part of the words are found, as where Moor, 7c8. 


the reſidue is found. Whereupon the judgment was affirmed uaad Ste kli. 538. 


dn part, and reverſed quoad the reſidue. — 257. 
th | Dougl. 377. 730. 
ent; Anonymous. 

, re- Trinity Term, IO, Tac, 1. Roll 1153. Cask 10. 


and, DEBT UPON AN OBLIGATION. The defendant after iſſue A variance 
y to of dureſs at the niſi prius, ** reliftd verificatione dicit quad ipſe non _ renders 
pro- * poteft dicere actionem, nec quin ipſe fuit ſui juris et ſcriptum prædictum — 2 _ 


fecit voluntariz,” And thereupon judgment was entered, and the comp. 229. 
aſ- error aſſigned, Becauſe the entry was, ** quid non pote/? dicere”" Dougl. 104. 
(where it ought to have been dedicere), which made all the ien- 3- Term Rep, 
| tence vicious and inſenſible, and is not amendable.—And of that 37. 24% 
opinion was THE WHOLE Couxr. Wherefore it was reverſed, 


Courtney againſt Glanvil. Car 12, 


GEAN VIL was committed to THE FLEET the laſt day of rh. court of - 
Michaelmas Term, 11. Jac. 1. for not performing a decree in king's bench 

chancery; and upon a habeas cerpus returned, the caſe was in- will gract « la- 

formed to be thus: . beas corpus for 


1tes 75 24 i the purpoſe of 

of Glanvil ſold to Courtney, being a young gentleman, a jewel, bailing and d.. 
and which he pretended to be of the value of three hundred and fixty 2 1 
th- pounds, whereas in truth it was worth but twenty pounds, and ie Fe 
gh three other jewels to the value of one hundred pounds; and for commando the 


court of chancery, for diſobeying a decree relating to a ſubject which had been before adjudged by the 
common law, Ante, 335. 
24 his 
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111. 219. 277. 
2. Bulſt. 301. 
3. Bulg. 315. 
4. Iaſt. 36. 

3 Leon. 18. 
3 Inft. 123, 
124. | 
Eq. Caſ. Abr. 
130. | 
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2. Hawk, F. C. 
172. 

2. Mod 155. 

3. Bl. Coin. 54. 
1. Bac. Abr. 


389. 


1. Lev. 241. 
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his ſecurity he took a bond of fix hundred pounds in the name 
of one Hamępten, and procured an action to be brought in the ſaid 
Hanp:or's name, and the action to be confeſſed, and Glanvil paid 
all the charges of both parties, and the confeſſion was out of 
court in the vacation. 


Courtney finding this deceit, that the jewel was not worth above 
twenty pounds, which was delivered to hiin at the rate of three 
hundred and Hxty pounds, exhibited his bill in chancery for re- 
het, and afterward brought a writ of error to reverſe this judg- 
ment; but the judgment was affirmed. 


Afterwards, upon a hearing in chancery, it was decreed, that 
Glarvil ſhould take again his jewel and one hundred pounds, 
and that he ſhould procure Hampton to releaſe and acknow- 
ledge ſatisfaction: and for not performing this decree he was im- 
priioned. 


Coxe, Chicf Juſtice, faid, that this decree and impriſonment, 
being after a judgment at the common law, was unlawful, and 
that this court ought to relieve him; and for proof he cited a 
judgment in Eaſter Term, 5. Edw. 4. Rell 35. Cobb di. Moor, where 
Cobb procured an action of debt to be brought againſt Aer, and 
the action to be confefſed by attorney, and a writ of error to be 
brought thercupon, and the judgment to be affirmed ; and all this 
was done in the abſence of Moor, who, being beyond fea, upon his 
return exhibited his bill in chancery, to be relieved concerning 
this practice, there being no debt due: and it was reſolved, that 
aſter a judgment at the common law he could not be rclicved 
there, but was inforced to exhibit his bill in parliament. And 
there was a ſpecial act made for his relief. He alſo cited another 
precedent in Mlichaelmas Term, 39. and 40. Eliz. Sir Iileyie Finch 
v. Thragmorton. An action was brought, and upon ſpecial verdict, 
the que: ion being upon a leaſe for years by the queen, rendering 
rent, and for non-payment to be void. In 3. Eliz. Sir Alcgle 
Finch purchaſed the reverſion, and entered for non-payment of the 
rent in . E/i/z. And becauſe it was rc. olved to be a limitation, 
and to be a leaſe void without office, and that the patentee might 
avoid this leaſe, and was adjudged accordingly, and this judg- 
ment affirmed in a writ of error; Throgmer ten afterwards exhi- 
bited a bill in chancery, complaining, that at the ſame time that 
the default of payment was in 9. Lliz. he did fend the rent 
by his ſervant, who was robbed thereof; which when he knew, 
he paid it immediately the day after, and that the queen ac- 
cepted thereof; and that he continued the-payment until 30. 
Eliz. when the queen ſold it; and that the queen fold it as a 
reverfion, and charged with this leaſe; therefore it was againſt 
conſcience that the patentee ſhould avoid it. And to this bill Sr 
Moyle Finch pleaded the proceedings at the common law, and de- 
manded judgment, if he might now proceed in a court of equity. 
And 2 Tis JUDGES OF ENGLAND were hereupon aſſembled, 
and theſe matters debated before them; and reſolved by them all, 
that although the ſaid bill comprehended much matter of equity, 


and there was very good cauſe he ſhould have been relieved, if ho 


bad complained before the judgment obtained at the common law, 
yet now having ſuffered a judgment at the common law, 4 
. PE 


7 
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it were by way of defence, he comes too late to be relie ved in 2 court 
of equity; and cannot now. examine any pretence of equity after a 
judgment at the common law. — Wherefore Cokt and ALL THE 
Cour T held here, that the party ought to be bailed ; and they let 
him to bail until the next 'I erm, and he was then diſcharged. Yide 


22. Edw. 4 Pl. 37. 

By 47. Edw, 3. c. J. it is enacted, that 
none ſhall draw any out of the realm in plea 
the cognizance whereof pertaineth to the 
king's court, nor for thing whereof judg- 
ment be given in the king's courts, or ſhall 
ſue in any other court to defeat or impeach 
the judgments given in the King's courts : 
and by 4. Hen. 4. c. 23. it is fortherordained, 
that atter judgment xiven in the courts of 
the king, the parties and their hes ſhall be 
thereof at peace, unleſs the judyment be 
reveiſed by error or attaint, It was there- 
fore conceived by Sir EpwarD Cort, that 


give relief againſt a judgment at common 
law was illegal. The queſtion was con- 
reſted ſo warmly in the time of lord chan- 
cellor Er.Ligmenn, that indictments were 
preferred againſt the ſuitors, the ſolicitors, 
the counfel, and even a maſter in chancery, 
ſor having incurred a pie by quart. 
tioning in a court of equity a judgment of 
the court of king's bench. The. matter 
was referred to the King, and, on conſulta- 
tion with the Judges, judgment was given 
in favour of thr courts of equity, 3. Bl. 
Com. 54. 2. Hawk. P,C. 172. 1. Bac. 
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the interpoſition of a court of equity 10 


Cramlington's Caſe. 


Abr. 589, 5590» 1. Chan. Rep. App. 26. 


Cast 12. 


(CRAMLINGTON being indicted for a reſcous, exception was la an ent 


taken thereto, Becauſe it wanted the words vi et arms, or manu for a reſcous, 


the reſcue ſhall 


farti; as allo becauſe the place where the reſcous was made was not n 


certainly expreſſed.— But THE Cour held, it was to be intended 


have been where 


that where the arreſt was made there allo was the reſcous; and the arreſt was 
therefore certain enough, without the word % m the indictment made. The 
alſo was good without the words vi et armis; for the word reſcuſſit Word reſcuſſie 


implies it to be done with force. 
forte, and renders vi et armis unneceſſary, 
dirange, $34. 1226. 4. Bac. Ab. 401. 


See 37. Hen. 8. c. 8. 
and 3. Peere Will. 464. as to the error 


Selby againſt Carrier. 


Ante, 237. 
2. Hawk. P. C. 314. 344+ 


2. Hawk. 344. ci omitting vi et armis in indictments. 


Poſt. 47 Jo 


implics that rel - 
cous was with 
8. C.2. Bulſt, 208, 2. Hale, 11% 


Cas 13. 


ACTION FOR THESE WORDS: *« Thou art a bankrupt Words aftion- 


* knave” Upon not guilt 


pleaded, and found for t 


plaintiff, and a motion in arreſt of judgment that the words were Pot. 385. 


not actionable—it was held by THE Cour, that the words were 


Cro „ Eliz . 268. 


ſcandalous and actionable, being two ſubſtantives: otherwiſe it 0e. Cr. 3% 
had been if the words had been bankruptly knave,” or had been 
adjectively ſpoken ; and judgment was given for the plaintiff. 


Penſon againſt Cartwright. 


Cas? the 


PROHIBITION was prayed to the court of requeſts, for that The joriſaiction 
they there intermeddled and would. determine matters of legacies. of the king's 


The caſe was, That one by his will in writing deviſed a certain ger 
legacy in money, and aftcrwards faid to his executor, 


ch extends 
l inferior 
„ have by juriſdictions; 


my will given ſuch particular legacies, I would have you to in- nd prohibite 


* creaſe the ſame to ſuch a ſuin;“ 


commiſſum fidei, and held a good legacy (5). 


The queſtion was, If for this legacy 
had in the ſpiritual court? and it the court of requeſts will en- 


matter, 


o (5) See29, Car, 2. c. 3. 


this by the civil law is termed oper Pro- 


ccedings of in- 
ferior courts, 


there be any remedy to be although it has 


no juriſdiction 
in the ſubject 
Peſt, 351.-3. Inſt. 120. Hob. 15. 45% 


% 


; croach 
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Pexs*w croach upon the juriſdiction of other courts, and ſo draw the mat. 
S ter ad aliud examen, whether this court is not to correct it? 


ATTWRIGHT, 

1 And it was held by TRE wol Cour, that if they of the 
court of requeſts ought not to hold plea thereof, this Court (not. 
withſtanding itſelf cannot hold plea thereof) may well prohibit 
that and other courts Tom holding plea of ſuch things; for this 
Court (a) 1s to take cognizance of all other inferior courts, and to 
correct all errors and proceedings in them.—And by Cokx, if a 
codicil be by word, they in the ſpiritual court are to compel then 
to add it to the will; and therefore, there being an ordinary remed» 
to be had for this ſpecial kind of legacy, the court of requeſts i; 
not to hold any plea of it, Jide fat. 4. Hen. 4 cap. 23. 

— — may be made for a prohibition to the other courts in Weſtminſter- Hall. 
81. 020, 


Carr 156 Rowland Egerton againſt Ed. Egerton. 


The king's PROHIBITION was prayed to the prerogative court to reſtrain 
bench will nat their proceedings there, in proving the will of Sir John Egerton, 


protivicthe fi- ho thereby had diſpoſed of all his perſonal and real eſtate, and 


— — right heir, and gave nothing to any of his grand- 
probate of a children. | 

= Pang 11 The ground whereupon this motion was made to have a prohi- 
Ev prejudice bition for the whole will was, in regard it was intended to 2m a 
may prej - ' : | 

> trial at law trial at law, whether it were a will or not; and if they ſhould be 
reſpeRting its ſuffered to proceed, and prove the will there, and to allow it there, 
* = for his perſonal eſtate, it would then be a very great evidence to 
» bequeſt ver. induce the jury upon a trial to paſs for the will; therefore to pre- 
2s well as per- vent the prejudice to the trial which afterward was to be had in 
ſonal property ; this court, a prohibition was prayed for the whole. It was alſo 
bot fin f2e> further thewed, that Sir John Egerton's daughters (during that ſuit 
of — OE for the probate of the will) had taken letters of adminiſtration out 
come in quef. Of the prerogative court for the perſonal eſtate ; by which act they 


non, a probi5i- had there in a manner diſallowed of the will. 


— — And this Te Covkr conceived to be very ſtrange; and granted 


Noll. Ab. 37. 2 prohibition for the whole, both for the land and goods; and 
c. Car. 9. that after the trial here had, the ſame to be remanded to them as ta 
718. 166. 396- the goods: and this difference was then taken, and agreed for law 
6. Co. 3. by THE WHOLE CouRT, that where a will doth contain in it lands 
3 goods, the Court ſhall not grant a prohibition for the whole 

a. row in the generality ; but if in ſuch a ſpecial caſe it be alledged that 

u. 552. ., the ow who made the will was then de non ſane memorie, a prohi- 
Hard. 313. bition ſhall there be granted for the whole: but ſuch a prohibition 
2. Nod. co. 239. ig not to be granted in all caſes where a will contains in it a diſ- 
Ray 29 pofing both of lands and goods, for then it would tend to hinder 
43,660 all the proceedings in the eccleſiaſtical court; which is not to be 
Cowp. 285. 330. granted but in ſpecial caſes only: for the law allows of a probate 
Rr, there; becauſe befor> the will be proved an executor cannot bring 


2. Term Rep. 5 
any action, 
472 "my ion, 


Fox | 


wy» 


mas a ad ©. as a wi a ad 
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Fox againſt Prickwood, 8 
A212 OF PROHIBITION was prayed to the lord preſident 4. being feed 
and council of the marches of //ales, in fee, makes a 


leaſe tor life, 


The caſe was, J. S. being ſeiſed of the land in fee, makes a leaſe and levies a fine 
for lite, and afterwards levies a fine of all his lands, with an inden out _ young 
ture to lead the uſes of the fine, which was to the uſe of J. D. tor — Fa life 
fifteen years, and afterwards to the uſe of himſelf for life, with a with a power . 
power (by a provi/o therein) for himſelf to make leaſes for twenty- to make lenſes 
one years, or three lives in poſſeſſion. This leaſe (as touching for lite, or years 
this power) being queſtioned before the council of the marches of _ 5 
ales, by a bill there 2 to have a ſtay of the execution of may La, dur- 
the power to make leaſes during the fifteen years (he having exe- ing his erm, 


cuted the ſame by making a leaſe during the contiuuance of the _ in — Do 
fifteen years) ; ; 2 3 on 
Hereupon a prohibition was prayed, and granted by Tre {© <xpires. 
Court : For hoy all agreed, that this — of ffteen years 7 pre- _— 
ſently ſubje& to the power, by the proviſo of him in remainder, to 4. Com. Dig. 
make leaſes for years; and that this power doth iſſue out of the 1 Abe 
whole eſtate ; and that the firſt leſſee ſhall have the rent reſerved — 88 
during the fifteen years limited to him: and fo thoſe being matters 2. Rell. Abr. 
determinable at the common law, THE Couxr or Marcazs 260. 
ought not to intermeddle therewith. 2. Zulſt. 214, 
| 1. Roll. Rep. 12. 2. Leon. 36, Dyer, 357. 3- Bac. Abr. 416. 


Trinity Term, 
12. Jac. 1. In the King's Bench. 
Sir Edward Coke, Kut. Chief Juſtice. 
Sir John Croke, Kut. . 
Sir John Doderidge, Kut. Juſtices, 
Sir Robert Houghton, Kt. 


Sir Francis Bacon, Kut. Attorney General. 
Sir Henry Yelverton, Kut. Solicitor General. 


Oldfield ageiaſt the Inhabitants of the Hundred of Whi. 


MS therly in Kent. 


Flee and cry for 4 CTION upon the ſtatute of Minton, ſuppoſing that he was 
eighty pounds rohbed of eighty pounds in money, and of a cloak, and 
and a cloak, a divers other things; and the hue and cry was made, &c. 


verdict that the . a , 
Ie were and that the inhabitants had not anſwered him, &c. 


guilty of fal, Upon not guilty pleaded, it was found, guid quoad captianem af- 
8 por tationem et ſjo!:atienem infra ſcript. eiginty pounds, that the de- 
the money, ang fendants were guilty, and aſſeſſes damages to ninety pounds, 4 
not guilty, as to 992d re/duum are [ripe not guilty; and judgment for the plain- 
the cloak, is tiff for ſo much as was found for him, and that the defendants 
| 6% 3 int in miſericer di; ; and as to the reſidue, that the plaintiff ni capiat 
- * Pry, per breve et fit in miſericerdid. 

Error being brought, was affigned, Becauſe the verdict was ill 
given; for the hundred cannot be guilty de captione, &c. ; but they 
are to be found guilty for not taking the thieves, or not anſwer- 
ing the ſaid money, &c. 


Sed non allocatur; for they may be found guilty according to the 
declaration for ſo much as was proved whereof the plaintiff was 
robbed: and although the plaintiff had put into the declaration 
divers things of which peradventure he could not prove that he 
was robbed, yet for ſo much as he proved it is well enough; 
and the finding that they are guilty of the caption, &c. is as much 
as to ſay that the plaintiff was robbed of ſo much, and that they 
had not made him amends, 


On azo» fe- SECONDLY, For that the judgment ought to have been againſt 
Janes” the judg- the defendants, quad capiantur (a), becauſe the action ſuppoſeth 
— 4 that they did it in contempt, &c.— Sed non allocatur ; tor that 1s only 
WE in a mal feſance, but not in a non feſance, and therefore the judg- 
Foft. 63:1 ment ſhall be, in mi/ericordia ; and the plaintiff is well amerced for 
Ante, 2:4 his falſe proſecution, Wherefore the judgment was athrmed. 


__ 
(a) By 5. & 6. Will. and Mary, e. 12, the fine is remitted; and in the court of 
in treſpaſs, ejectment, aſſault, or falſe im- king's bench they now take no notice of 
priſonment, no fine or capiatur pro fine any fine or capias at all, But if judgment 
ſhall ba charged; but the plaintiff, in ſatis= be for the defendant, then it is conſidered 
ſation of it, ſhill have 65. $d. on the judg- that the plaintiff and his pledges be (ven- 
ment, which ſhall be allowed him in coſts, aally) amerced for his falſe ſuit, and that 
4. Com. Dig. 170. and therefore in judg- the defendant eat fine die, 3. Bl. Com. 
ments in the common pleas, they enter that 398. 1. Salke 54. 5. Mod. 285. 


Jefer 
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Jeffery Cobb againſt Sir John Heydon. Cas 2. 


EN ROR of a judgment in the common pleas, in treſpaſs of aſ- In affault and 
ſault and battery againſt J. Cobb, Thomas Walpole, Frox- ＋ 4 ow 
mere Cacket, and four others, where the then | wap declared . . 
againſt them ſeverally, with a /imul cum againit the others; in plead ſeverally, 
which actions Froxmere Cocket pleaded de ſen aſſault demeſne, and and one makes 
the iſſue found againſt him, and damages aſſeſſed to two hundred 3 the jury 

ounds. Thomas Walpole pleaded not guilty, and found againſt —— 
Lim by another jury to fifty pounds, and judgment given againſt damages againft 
him, and coſts aſſeſſed ſeverally to twenty-five pounds. After- all, although a 
wards judgment was given againſt Feffery Cobb upon a non ſum in- tit of enquiry 
formatus, and a writ of enquiry of damages awarded ; and the re- * 
turn being vicecomes non miſit breve, the ſaid judgment was en- Ante, 118. 
tered, that it appeared to the Court, that in an action for this bat- pon. 385. 
tery damages were found by verdict againſt another of the de- „ co. 5. b. 
fendants to two hundred pounds; that the plaintiff ſhould re- Cro. Car. 243. 
cover againſt the ſaid Cobb for damages two hundred pounds, and 193. 


twenty-five pounds for coſts. Rs 147 


Whereupon error was brought, Becauſe the damages being 2. Com. Dig. 
found againſt one, ought not to conclude the other detendants ; bat. 
eſpecially the writ of eaquiry of damages being awarded ought to 

be purſued. And after divers motions in the common pleas, where 

the ſaid judgment was given, and ſpecially entered by direction of 

the Court, it was here affirmed. = 


Coke, Chief Juſtice, delivered the reaſons thereof: Becauſe the 
writ is entire, and the defendants are all charged with one battery, 
although the declarations are ſeveral; and the declarations bein 
with a /imu! cum, &c. ſhew that they are joint treſpaſſers, and 
therefore the damages given againſt the one ſhall ſerve and may 
be taken againſt the other; and if the damages be too great, any 
of the defendants may have an attaint, although he be not the 
ſame party againſt whom the verdict was tound. Vide 44. Edw. 3. 
2.7. 26. Hen. 6. Enqueſt,” 16. 


Michaelmas Term, 
12. Jac. 1. In the King's Bench, 


Sir Edward Coke, Knt. Chief Juſtice. : 
Sir John Croke, Kut. | 
Sir John Dederidge, Knut. Juſtices. 


Sir Robert Houghton, Kut. 


Sir Francis Bacon, Kut. Attorney General, 
Sir H. Yelverton, Kut. Solicitor General. 


- 


Casr 1. Memorandum. | 
1 HIS Term theſe were made ſerjeants, viz. George Nd 
nr, and M illiam Towſe, of the Inner Temple; Francis Mo 


and Frencis Harvey, of the Middle Temple ; Henry Finch, 
Thomas Chamberlain, and Thomas Athee, of Gray's Inn; Leonard 
Bawtry, Jabn Moor, John Chibon, and Thomas Richardſon, of Lin- 
coln's Inn. Ds 


Caxzs. Goldſmith againft Lady Platt, Executrix of Sir Hugh Platt. 


If an executor IHE defendant pleaded plenz adminiſtravit; and it was found 
bring 22 of againſt her, and judgment accordingly ; and now ſhe brings 
Sh — 5” writ of ertor. | 


himasexecutor, It was moved, that ſhe ſhould not have a ſuper/edeas to ſtay the 
3 tind execution without ſpecial ſureties to pay the condemnation, if the 
4. judgment ſhould be affirmed ; for the 3. ac. 1. c. 8. is general, 
Ante, 59. 229. that in all actions of debt upon a bill or obligation recovered, 


es &c. execution ſhould not be ſtayed, &c.“ 


89. Tux Cour reſolved, that this caſe was out of the ſtatute ; for 
Liu. Rep. 2. altliough it is general, yet it is to be intended to mean ſuch caſes 
- way 3 353. where it is againſt the party himſelf upon his obligation, or where 
* == oY the judgment is general againſt the executors; but where the judg- 
745. ment is ſpecial, the execution ſhall be of the goods of the teſtator, 
Stra. 977-1072. and damages only de bonis proprits : and it is not reaſonable (nor 
— 367. the intent of the law it ſhould be otherwiſe), that the party ſhould 

- 2: 145% be enforced to find ſureties to pay the entire condemnation witli 


n his own goods. And according to this difference, 


Coke, Chief Juſtice, ſaid, it had been ruled in the common pleas 
when he was there. | 
MANN, the Secondary, ſaid, that the precedents of this court, ever 
ſince the ſtatute was made, were, that a ſuper ſedeas had been al- 
lowed upon a writ of error brought by the executor or admi- 
niſtrator. | 
See 13. Car. 2. c. 2. and 16. and 17. Car. 2, c. 8. 
Carr 3. Worts againſt Clyſton. 


The plaintiff in PROHIBITION by the plaintiff in the ſpiritual court to ſtay his 
whe ſpiritual own ſuit; for that he ſuing for tithes in the county of Norwich, 
court may have by virtue of a leaſe made by the vicar of Tes for three years, the 


2 Ante, 250. 346, 2. Bulſt. 383, Litt, Rep 
to ſtay his own ſuit, 279. 2+ 253. . + 20. 
DEM defendant 


n [ oo 6 a as i a em & . 
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defendant claimed to be diſcharged of the tithes by a former leaſe Wonrs 
and compoſition by deed. Agata 


Cr rs ro. 
Tax CovRT held, that the plaintiff himſelf might have a pro- 
hibition to ſtay the ſuit ; for they are not to meddle with the trial 
of leaſes or real contracts, although they have juriſdiction of the 
original cauſe, viz. for tithes; for the leaſe is in the realty, and 
it is not merely accidental: et non refert, although the plaintiff in 
the ſpiritual court brings this prohibition to ttay his own ſuit; 
for it this Court hath knowledge by any means that the ſpiritual 
court meddles with temporal trials, the ought to grant a prohi- 
bition. Vide 1. Rich. 3. pl. 4. 


Powle againſt Godfrey. c A 
Faſter Term, 10. Jac, 1. Roll 628. | 


A CTION UPON THE CASE; for that Sir Danie! Dun, offi- An action oa 
cial in the court of audience, in a caſe of appeal betwixt the the caſe lies 
ſaid Paule and one Robert Coleman, had — cauſe, and —_ N. 
condemned the plaintiff in four pounds ten ſhillings for coſts /egi- court for ta. 
time aſſeſſed, and had moniſhed it to be paid at Candlemas follow- turning one 
ing; and upon the 21ſt November 1612, had awarded proceſs of © waraed” 
monition to warn him to pay it upon the ſaid Candlemas-day upon WR_k BY Ws 


IS . not, on which 
pain of excommunication, which upon the 1oth of December, mm nica- 


10. Jac. 1. was delivered to the defendant, being an officer of the tian follows 4 - 


foreſaid court, to execute; and that the defendant, upon the 12th and it is not 
of February, 3 I, falſely returned before Doctor Maſters, ſur- — — 
rogate of the official, that he admoniſhed him upon the 17th De- r the authority 
tember 1612, whereas he never was warned; whereupon he was of the official. 
pronounced excommunicate, whereby he was diſabled to ſue, and Ante, 46. 
therefore brought this action. I he defendant pleaded, that he Poſt. 336. 
monithed him the 17th September 1610, and ſo miſtakes both the Moor, $35. 
month and year. 5 3 
It was thereupon demurred: and now the defendant ſhewed that J Rel. Fu 
an action on the caſe lieth not; becauſe this being a ſpiritual pro- March. 169. 


ceſs, a court temporal cannot puniſh the falſehood in the execution 2- Bullt. 264. 
thereof, 1. Com. Dig. 


| 65. 
But ALL THE CovnT held, it was well enough; for he is 5. Com. big ;3, 
thereby to have temporal loſs (viz. to be thereby diſabled to pro- 


ſecute temporal ſuits), and put to much expences, and therefore 
the action lies. 


SECONDLY, It was objected, that the declaration was not good, 
becauſe it was not ſhewn in what cauſe the ſuit of appeal was, ſo 
as the Court might know whether they have juriſdiction thereof; 
for it may be in a cauſe whereof they have not any juriſdiction, 


and then it is coram non judice ; and ſo there cannot be any loſs by 
reaſon thereof. 


Tninxprx, it was objected, that it doth not appear, that Docter 
Maſters (before whom the monition was returned, and who 
awarded the excommunication) had authority. 


But ALL THE Couxr held, that, notwithſtanding theſe excep- 
tions, the declaration was good; for theſe ſpiritual juriſdictions 
and 3283 need not be ſhewn at large, eſpecially as this cafe 
is; tor it is but an inducement to the action, the wrong and falſe 

return 


8 © 
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post return being the ground thereof; and particularly ſhewn, that the 
i taxation of the coſts and ſentence were lawful, the particular pro- 
Govyns7. ceeding need not to be expreſſed : wherefore it was adjudged tor 
the plaintiff. | 
3 Maxfield's Caſe. 
Eaſter Term, 11. Fac. 1. Rell 47. 


The TONE 9 PETER MAXFIELD was indiQed, that he, being a convicted 
a papiſt to tra- * recuſant, departed above five miles from his abode in VJ 


carnage 1 in the county of Stafford, againſt the ſtatute, &c. 
1 fur The defendant pleaded, that he informed Ralph Snead, I Haliur 


Juitices, coun- Bagnal, and two other juitices of the peace of the county of Sia. 
rerſigned by th? ford (the ſaid ſalty Bagnal being a deputy lientenant there), that 
1 he had urgent occaſions to go to Lenden about bufineſs concerning 
and ſhew the his eſtate, and made oath before them that it was true; whereupon 
particular cauſe. t. cy, by writing under their ſcals, = licence to him to, go to 
Ante, 2789 London, or to other places, as his buſineſs required, for fix months, 


Lit. Rep. 2, 3. by virtue whereof he went; and fo juſtities. 


Cro. Car. 39- Jt was thereupon demurred, FirsT, Becauſe the ſtatute of 
1 15 . * Fac. 1. c. 8. is, that four juſtices of peace, with the aſlent of 
Moor, $36, à heutenant in writing, or one of the deputy lieutenants ct the 
r. Haw. P. C. ſaid county, in writing, may give licence; for it ought to be by 


755 four juſtices beſides the deputy lieutenant, 


b 753. And ALL Tur CovrT were of that opinion; for the {atute 
appointing preciſely the number of the juſlices of peace with the 
aſſont of, &c. it ought to be exactly purſued, and it is not ſuf- 

. ficient that a deputy lieutenant be one of the four; his aſſent alſo 
ought to be by itſelf without the other four. 


SEcoOxDLY, The licence is not good, becauſe it is not pleaded 
to be under their hands, and it is not ſufficient to plead it to be 
under their feais; allo the licence ought to ſhew the particular 
cauſe of the | cence. and not in ſuch general manner for urgent 
caufes.—W herefore rule was given, that if cauſe were not ſhewn; 
judgment thould be entered for the king. 


Cr 6. | Stains againſt Wild. 
Micbaelmas Term, 12. Jac. 1. Rell 155. Norfolk. 


If arbitrators DEBT upon an obligation of twenty pounds, dated 29th Jul., 
e er eee 10. Fac. 1. conditioned for the performance of the arbitra- 
in 8 day of ment of Jahn Havers and 7Jchn Baylie of all ſuits, controverſies, 
abe award and demands betwecn them, ** /o as the ſame award of and upon 
mace, it is void; the premiſes be made ready to be delivered to the ſaid parties 


ſor ir extends to «© under their hands and ſeals before the Feaſt of St. Bartholomew, 
aCicns beyond 1, &c. 

te ime of th 4 8. 

bomben. The defendant pleaded, quid nullum fecerunt arbitrium. 

— 2 $75 The plaintiff ſhews, that they, accepto onere arbitrandi de et 
2 4 au. Hab. præmiſ. poſtea, Icilicet 8. Aug. ann. prad. made their arbitra- 
Ab. 360. ment, under their hands and ſcals, de et ſuper præmiſ. mods 4 
1. Roll Ab. 242. formd ſequent. viz. that Thomas Stains ſhould have and enyoY 
245- 254- 258. ſuch a horſe which was in controverſy betwixt them, and that 


ao” 835, ill the defendant ſhould pay to him three pounds before A. 


10. Co, 133+ 4. Cro, Elia. 858. 861. Cro. Car · 207. Hob. 291, 2. Show. 406. can. Lut, 524. 1+ Salk-74 
; chaelmas 
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thaclmas, towards his charges; and they ſhould releaſe the one to 7. Bae. Abr. 
the other all matters whattcever betwixt the ſaid time and S. A4;- 39 10. 
chacl; and alledgeth the breacff for non-payment of the {aid three 
pounds. 
Whereupdn it was demurred : and it was moved, that it was 
not a good arbitrament, becauſe the arbitrament, being made upon 
the 5th of Augu/? to releaſe all actions, extends to more than they 
had authority to arbitrate; 


And although it was faid, being pleaded, that they made the ar- An award ſhall 
bitrament de et ſufer præmiſſis, it is intended that there was not an be intended 
cauſe of action ariſing betwixt the 29th July and the th of Augyf, — 3 
unleſs it were ſhewn on the other part. ——_—— 

Sed non allocatur; for the words being general, unleſs the plaintiff Pe. 
helps it with an averment that there were no more cauſes betwixt * Roll. Abr. 


them, it is not good; and then the relcaſe appointed being void, — 


there is nothing arbitrated for the defendant's benefit. Where- 3. Lev. 188. 
fore it was adjudged for the defendant. 1 Sid. 65. 
2. Ter. Rep. 645. 
Wats againſt King. casa 


TJ RESPASS, for entering into his houſe and cloſe at Grenden. It ittue be joined 


The defendant juſtifies; for that a capias utlagatum was ® — wy LA 
awarded againſt one Stelling, directed to the ſheriff of Somerſet, who ne et ek 
made his warrant to the defendant to execute it; and becauſe it the ptcading, 
was the common voice and fame that Selling was at the plaintiff's and a verdict is” 
houſe, he went in a foot-path through the ſaid cloſe to the ſaid found on this 
houſe, and aſked licence of the plaintiff to enter into his houſe to 29 — _ 
ſearch for the ſaid Stelling, and the plaintiff licenſed him; where- — have judg · 
upon he entered and ſearched for him; and not finding him, re- ment. 


turned the ſame way, &c. Ante, 394+ 


The plaintiff traverſeth, that he did not enter by licence ; ard 0% 294 * 
thereupon iſſue was joined; and found for the plaintiff: and now , 1400 90 
moved in arreſt of judgment, Hardr. 33t« 


Figsr, That there is not any replication for the cloſe, nor any &. H 3% 
iſſue joined thereupon, and ſo all is diſcontinued. — But Coke and 14. 3 
all the other Juſtices held, that judgment ſhall be given for that 856. 32. 1121. 
point which is found; and the diſcontinuance for the other is 7- Mod. 24. 


aided by the ſtatute 32. Hen. 8. c. 30. 12. Mod. 54a. 


| f : . 1. Ter. Rep. 15. 
SECONDLY, It was moved, that it was a miſ-trial; for John 8 
Whitehead of M hitehead was returned, and John M bitehead of Ante, 2 44s J 
Whitehill was ſworn.— Sed non allocatur; for the alteration of the Poſt. 457. 684. 
name ot the vill is not material. | 1.Com.Dig. 3a 3. 
See 21. Jac. 1. c. 13. 1. Ter. Rer. 


Sir Edward Muſgrave againſt Wharton, Adminiſtrator of 
Thomas Mulgrave. | 


SRE FACIAS upon a judgment againſt the inteſtate of two In ao aQion 
hundred pounds. The detendant pleaded plen# adminiſiravit ; Ban an d- 
and found againſt him: and it was now moved in arreſt of judg- ie the 
ment venire facias 
1 4 ; ; is not bad, al- 
enough it omit to name him adminiſrator, Ante, 125, Hob. 3. Yelv. 218. Dougl. 4. 56. a. Term 


Casz 8. 


Rep. 126, 
co. JAC, Aa FixsT, 


=cT — 
—ͤ—ñ—mä SD 


N Poſt. 443. 8. Co. gs. Hob, 49. Cro, Eliz, 839. Dyer, 216. 1. Roll. Abr. 257. 1. Saund. 32. 
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Sir Ewa FirsT, That the writ of venire facias was not good, becauſe 
Mus6Ravs jt is ad triandum exitum inter ED. MUSGRAVE, militem, et | HOMAM 
en WHARTON, and he was not named adminiſtrator of T Mu. 

WurarToON. . ; * 
rave, and there might be another action and trial between tem 
in their proper right: —Sed non allocatur ; for it ſhall not be in- 
tended, unleſs it be alledged, that there be other actions depcad- 

ing between them. * 


A variance f A SECOND EXCEPTION was, Becauſe a juror upon the veni-e 
— facias was returned Chriſtopher Pouſanby, and fo was named in the 
ns hind, bs diftringas ; but in the names of the jurors returned it was Pau- 
not material. ſanby who was ſworn, ſo another name than was returned.—$:4 
Ante, 28. non allocatur; for it is not another name, the difference being only 
1.Com.Dig. 323. in the ſurname; and there is very ſmall difference in the found, 
Cowp. 229. eſpecially in that country, where the ſounding is many times of 


Doug): 194 for o, or u for o; and therefore it is not any material variance. 


t. Ter. Rep. 237. 

5 A THIRD EXCEPT1ON, Becauſe the mt privs roll whereupon 
7 — the trial was, is, that challenge being made to the ſheriff after iſſue, 
. dy and confeſſed, the venire facias was awarded to the coroner; but the 
the original Toll of / prius was, that the venire facias was awarded to the ſhe- 
record. riff, and the di/tringas was awarded to the ſheriff, and thereupon 
Ante, 158. 162. the trial had; which cannot be, the venire facias being awarded to 
the coroners.— But IT WAS HELD, for that this roll of the / pris, 
is a miſpriſion, and ought to be warranted by the record (although 
1. Roll. Abr. in truth the roll was not entered at the time of the record of 1 
202, 203. Prius made, and at the time of the trial, but is a record after made), 
7. Bro. 133- that it ſhould be amended ; and it was ordered to be amended, and 


„ IT 
CESS judgment given for the plaintiff, Es 
Prac, Reg. 20. Hard, 32 1. 1. Salk. 30. Cowp. 407. 425. Dougl, 376. 730. 746. 1. Term Rep. 792, 


Poſt. 396. 457. 
670. 


dass 3. Ormelade againſt Coke. 
F after Term, 12. Jac. 1. Rall 399. 


Where EBT for ten pounds; for that the plaintiff and defendant, 
ſub- P S; tor tha 7 
— ar- D 8. Auguſt, 10. Fac. 1. ſubmitted 88 to the arbitta- 
bitration is ge- ment of James Clerk and John Doughty, of all treſpaſſes, duties. and 
. l N ; and that they the ſame 285 Year arbitrated _ - 
; ered, de et ſuper pramiſſis, modo ct forma ſequente, V17. that the 
— hr pe defendant ſhould — * plaintiff, in ſatisfaction of all tret- 
ters diſcloſed, paſſes and injuries done to the plaintiff by the defendant before tue 
but their award ſaĩd day of ſubmiſſion, ſo much, &c. a for non-payment bring 
et rp —_ the action. | 
they leave o/bers To this declaration the defendant demurred, pretending that tle 
vngoticed. But arbitrament was void; for it is arbitrated all on the one part, 4% 
— hg - that he ſhall give a ſum of money to the plaintiff, and that ti: 
clek win. _ plaintiff is not to do any thing to him. 
an award be But after argument it was adjudged for the plaintiff; for whereas 
_— it was awarded, that the defendant ſhould pay ten pounds to the 
they muſt de. Plaintiff, in ſatisfaction of all treſpaſſes made by the defendant b 
termine allmat- the plaintiff, the defendant hath benefit thereby; for by the pay 
ters diſcloſed to ment of the ſaid ſum he ſhall be quit againſt the plaintiff of 


-—-—— Ab treſpaſſes, and it is a good bar againſt him. R 
And 


— * 9 
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And although it was objected, that it appears not there was an Onzwrr avs 
end of all treſpaſſes and demands between them, according to the g= 
{laid ſubmiſſion, becauſe it is not appointed that the one thould _—_ 
releaſe to the other all treſpaſſes and demands, yet THE Cour 9. Mod. 232. 
conceived it to be well enough; for it is not intended that the * —_ 
arbitrators had any intelligence given to them that the defendant bs” 8 
had any cauſe of action againſt the plaintiff, but only that the 
— were ſolely made by the defendant, and the cauſe of 
action given only to the plaintiff; and if it were otherwiſe, it 
mould have been ſhewn on the defendant's part; nor is it to be 
intended, unleſs it be ſhewn. 


Core, Chief Juſlice, ſaid, where the ſubmiſſion is of all actions, 
treſpaſſes, and demands between them, and not with a condition 
„ ſo that it be made upon the premiſes, &c.“ if they make an 
award of part, and not of all matters betwixt them, although they 
have knowledge of other matters which they did not arbitrate, yet 
it is good enough for that part whereof they made their award: 
but it the ſubmiſſion had been conditional, it had been otherwiſe, 
for there they ought to make the arbitrament of all matters whereof 
they had notice given them, otherwiſe it is void in all; and fo, he 
id, he had known it to be adjudged. Wheretore, by the opinion 
of Cokr, Chief Juſtice, Croke, and DODERIDGE, it was ad- 
judged for the plaintiff, HoucnuToN he/itame. 8. Co. 98. 7. Hen. b. 
pl. 40. 20. Hen. G. pl. 14 22. Hen. 6. pl. 34. 


Higgens againſt Totherden. Car i. 
Michaelmas Term, 9. Jac. 1. Roll 626. 


DEBT upon an obligation, wherein he demands thirty pounds. A bond for 
The defendant demands oyer of the obligation, which was, #rigintate libris 
* NOVERINT UNIVERSI per præſentes, me JOHAN. TOTHERDEN 18004. 


. * . SY * . . * A . 
* tenert et firmiter obligari in trigintate libris, Sc.“ — Fs 607. 


This being entered in hæc verba, the defendant demurred in law; , gy. Ab. 147» 
for it was objected, that trigintate is not any word, nor hath any Hob. 18. 
ſenſe; and therefore the obligation is void. Cup. 178. 


Sed nan allocatur; for although there be an addition of two let- 
ters, it is but a ſurpluſage, and ſhall not make the bond void; and 
it was adjudged accordingly for the plaintiff: and error being 
brought in the exchequer chamber, without any argument the 
judgment was this Term affirmed. 


Weald and his Wife 2gainft Peaſe. C 11% 


A CTION ON THE CASE. The declaration f2:ed, That the 9s, If buſband 


defendant, _ vicar of the pariſh where they inhabited, and wife may 
falſely and maliciou y in ſuch a court of the ordinary preſented join in an 
that they made hay upon the Sunday; whereupon they were cited Aion for a ma- 


* 


and vexed, &c. After not guilty pleaded, the verdict was found for e Proſe- 


"Sip cution ? 
the plaintiffs, Pott. 473 


. It was moved in arreſt of judgment, that the action lies not for Cro. Elz. 683. 
uſband and wife, for their vexation is ſeveral; at leaſtwiſe the Ld. Ray. 1031. 


wife cannot have damages for the vexation to her huſband. _ 1 
y . 119. 


11. Mod. 265. 2. Stra. 1094+ 
A a2 2 Sxcoxprx, 
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Ne. If an addon SECONDLY, That for this preſentment in courſe of law, and 


lies for a falſe alſo in the ſpiritual court, this temporal action lies not. 
preſentment in 


the ſpiritual Tur Count doubted upon theſe reaſons and exceptions, whe- 


cdurt ? ther the action were maintainable ; and therefore it was ad- 
Ante, 134. 351. journed. i 
Cro. Car. 291. 1. Com. Dig. 164. 


as. Rigley ogein/t Lee and his Wife. 


In ejed ment FJECT MENT. After verdi& for the plaintiff, it was moved, 
#ganſt huſband *— that the hufband was dead fince the nt privs and before tie 
I = day in banco. The queſtion was, Whether the bill ſhould abate in 
verdi, and be- All, or ſhould ſtand againft the wife ?—And becauſe it is in nature 
fore the day ia Of an action of treſpaſs, and the wife is charged for her own fact, 
bank, yer judg- it was adjudged, that the action continued zgainft- the wife, and 
0909 be judgment ſhould be entered againſt her /e, becauſe the huſband 
* 1 was dead. | 


Ante, 19. Cro. Car. 50% 232. Moor, 469. Hob. 129. 1. Roll. Rep. 74. 2. Stra. ic63. 4. Ee. 
Ab. 40. Run. Eject. 1 37. | 


Catz 13. h Elizabeth Slymbridge's Cafe. 
If a prifoner in ELIZABETH SLYMBRIEDGE, upon a ſpecial ſupplicavit out 


execution be in 
- 46 ooo and upon {ſuggeſtion to the Court that the had been impriſoned for 
with child and divers weeks, and was big with child, and would be iii danger of 


ready to lie- in, death if ſhe thould not be enlarged, 


3 Core, Chief Juſtice, ſaid, that they at their diſcretion might 
may admit her let her to bail upon common or mean bail, to prevent the peril of 
to bail, death to her or her infant. And he produced a precedent in 
5. Mod. 455. 14. Edw. 3. pl. . where one being in execution he debt, was 


1. Sid. 78. diſcharged becauſe he had been long in priſon and decrepit, and 


Puiſt. 85. ſo old and ſtricken in years that he could not long continue ; and 


Palm. 5539. theſe reaſons entered upon the roll: and another precedent in 
” . vai 12; Eafter Term, 40. Edw. 3. in Cornubid, where a wife brought an ap- 
Hot, 8. peal againſt twelve who were —_—_ and upon enquiry of da- 
2. Hawk. P. C. mages it was found that ſhe ſued it maliciouſſy; and being com- 
3175, 176. mitted to priſon for their damages, afterwards, upon ſuggeſtion 
10, Nod. 234. that ſhe was big with child, and near her deliverance, ſhe was re- 


Comp? 595 leaſed upon bail. And he ſaid that both theſe records were in the 


2.Ter.Rep.390, I reaſury (a). 


(a) Both theſe caſes are recited ac ex. the record of the laſt caſe is ſlated at lar? 
traordinary inſtances, Co, Lit, 289. a. ani 12. C. 126. 


Metcalf againſt Wood. | 


Casr 14. 


A writ of error I RROR of a judgment in account, after the firſt judgment, quid 


will not lie up- * * computet, and before the ſecond judgment. The queſtion was, 
ona judgment Whether a writ of error lies before the ſecond judgment: 


ad computer - : | 
3 9 And 1T was RESOLVED, that in this caſe it lay not; for the 
account. firſt judgment is no other than an award, and no final judg- 


Ante, 324. ment, until he hath accounted before auditors; and the death 
Co. Lit. 139. b. of any of the parties before the ſecond judgment ſhall abate 
58 ey 58. the writ, and the plaintiff may be nonſuited before the ſe- 
3 cond judgment; and this firſt judgment doth not . 


4. Bulit. 104. 


of the chancery, was committed to priſon for want of ſureties; 


_ gy ar Ir” 2 on 8 Fx 
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The original ; and a writ of error lies not, except in ſpecial caſes, MrrTcars 
where the original is not determined. againſt 


| Wood. 
But Cok faid, that he had ſeen a precedent in the 8. Hen. 8. | 
where an exigent being awarded in an appcal, a writ of error was 
brought maintenant; for he by the exigent awarded in cafe of 8e Roll. Rep. 
felony, forfeited all his goods maintenant : wheretore, foraſmuch 35: 
as he was at preſent loſs and prejudice, he ſhould have a writ of 
error preſently. 
Peplow againſt Rowley. ne 
ERROR of a judgment in Salap. The error afligned was, For 3 - 
that in an action upon the caſe there tried the defendant was e , day to a 
eſſoigned, and had day pour eſſoyne, et querens habuit eund. diem; at party who has 
which day the defendant being demanded appeared not, but made made default is 
default ; et habuit diem per default ſecundum conſuetudinem ville præ- void, be heing 
ditte given by the Court, viz. ſuch a day; at which day the parties = wo 
appeared, on judgment was given againſt the defendant per nh1/ _— 
dicit ; fo the plea was utterly diſcontinued, becauſe when the de- , 8 
fendant made default no day can be given to him when he was out Style, 124. 328. 
of court: and the allegation that it was done ſecundum conſuetudinem 329. 
cannot help it; for no cuſtom can help that which is againſt com- Jen 331. 


mon law, and an apparent diſcontinuance.— Wherefore the judg- Mn, 4 
ment was reverſed. 3-Ter.Rep. 271. 
Lovet againſt Fawkner. Caen the 


; ACTION ON THE CASE for a malicious proſecution; for An action for a 
that he at the general gaol-delivery for the county of Mar- —— oy 
wick, held at Warwick 6th Auguſt, 8. Fac. 1. before Sik PETER 1 tne 
WARBERTON, one of the Juſtices of the common pleas, and SIR ſhew that the 
Thomas FosTER, another of the Juſtices of the common pleas, plaintiffwas in- 
Juſtices of the peace, necnon ad diver/as felonias audiendum et termi- dicke before a 
nandum aſſignat. the defendant fal/o et malitioſꝰ /ine ulld verd et le- - ag — 
gitimd cauſa procured the plaintiff to be indicted; that he wilfully, Ante, 32. 
feloniouſly, and traitoroufly endeavoured and practiſed to perſuade atch. 80 
and withdraw the defendant, being a ſubje& of the king, from 2. Beit. 270. 
his obedience, to the Romifþ religion, againſt the force of the ſta- Cro. Eliz. 19g. 
tute, &c. and impriſoned and detained him, until at the ſame gaol- . 724: 


delivery before the ſaid Juſtices he was debito modo et ſecundum legem, —_—_ I No 


&c. acquictatus ; and judgment was given upon a nibil dicit. k ok 
A writ of enquiry of damages being awarded, fifty-five pounds 1 
damages were found and returned. 2. Ter. Rep. 232. 


It was now moved in arreſt of judgment, that the declaration was 
not good, becauſe that it is of an indictment at a gaol- delivery be- 
fore, &c. ; and he doth not ſhew that they were fultices ad gaolam 
1 although it beſhewn that they were Juſtices 
of peace, and of over and terminer, and were in truth Juſtices of 
aſſiſe, and of gaol delivery; yet becauſe it was not ſhewn that they 
were Juſtices ag gaola deliberanda, in whoſe right the indictment is 
taken, THE Cop r held that the declaration was not good. 


Aaz3 But 
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An action will But Coke, wy £ Fuftice, ſaid, that he conceived that for another 
nor ve for in- Cauſe the action lay not; for no 22 nor action upon the 
for high treaſon, aſe in nature of a conſpiracy, lieth for the procuring one to be 
Sed qaere? Vide indicted of treaſon ; for every man is bound to diſcover treaſon, 
contre t. Roll, and ought not to conceal it for the leaſt time, becauſe it is againſt 
Abr. 113. the ſtate of the commonwealth, which every one is in duty 10 
Cro. Car. 15. maintain: and treaſon is ſecret, and lieth in the heart of man; and 
2. Bulit. 271. every one is bound to diſcloſe ſuch matters as tend thereto : and it 
9. Ce. 35. being dangerous for any man to conceal any thing which may tend 
| +4 to treaſon, therefore the procuring one to be indicted concerning 
it is no cauſe of conſpiracy ; for although an action upon the caſe 
hath been maintained for procuring one to be indicted of felony, 
yet ſuch an action was never brought for procuring one to be in- 
dicted of treaſon : wherefore they would well adviſe whether ſuch 

an action did lie. Whereupon ths judgment was ſtayed, | 


Nor A. No judgment ever was given. 


Cas: 17. | Middleton's Caſe. 
. Trinity Term, 12. Jac. 1. Roll 15, 


In outlawry RROR by Middleton and others to reverſe an outlawry. The 
aganit ſeveral, FixsT ErRok aſſigned was, Becauſe the capias was awarded 
13 againſt tive, namely, againſt three men and two women, and to 
7 comparuit, Was Te exigent: the return was, que ad quartum comitatum, &c. 

non comparuerunt ; and he doth not ſay nec corum aliquis comparuit. 
2. Roll. Ab. Soz. 


© Ri Rep 420. —And this was held to be a manifeſt error. 
Cro. Elz. 50. 3. Mod. go. 3. Bac. Ab. 751, 752. 772+ 
The returnto THE SECOND ERROR, Becauſe the exigent is returned, idea per 


the exigent mult ſudicium coronatorum utlagati unt; and he doth not ſhew that there 
— is any coroner, or his name. But THE CouRT doubted thereof; 
Poit. 351, for all the exigents in Landen are fo returned, where the mayor is 
Co. Lit. 288. COTORCr, i 


Dyer, 317. Cro. Eliz. 643. Palm. 43. 3. Bac. Abr. 768. 


rr Tux Tr1ikD ERROR, Becauſe it was returned utlagati exiſtunt, 
cena where for the women it ought to have been wainate exiſtun!, 
COS exiſ. — Wherefore the outlawry was reverſed. 
tunit. 1. Roll. Rep. 407, 1. Roll. Ab. 804. 3. Bac. Ab. 751. 


Casx 18. Goodman againſt William Knight. 
Trinity Term, 11. Jac. 1. Roll _. 


If in a covenant (COVENANT. The declaration ſtated, That the defendant and 
the name of a one Agnes Knight by ſuch an indenture bargained, ſold, infeot- 
— fed, and confirmed to the plaintiff lands in fee in Hentmore, RF- 
inſerted, and CITING, that Robert Knie ht by his will in writing deviſed thoſe lands 
words intro- to him in fee, and that the ſaid //:/[;iam. Knight covenanted with the 
duced which are plaintiff that he and the ſaid Agnes tunc habuerunt virtute predifte 
— LE ullimæ voluntatis plenam poteſtatem bonum jus et legitimam authorita- 
on omitting the lem, to alien and fell the ſaid lands to the plaintiff in fee ; and aſ- 
name of that figneth the breach, that Robert Knight died ſeiſed of the faid lands, 


perſon, and the and made not any will; whereby the lands deſcended to Jeb 
ene | 


words, is good, Dougl. 5. 667. Knight 


Te HY 


- 


"mo — — — OY © oY CY) YI 


Not groomed thereby ; but he may 
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Knight his heir, who entered, and expelled the plaintiff, for which he Goopnan 
brought this action. The defendant demanded ozer of the inden- 4 
ture, which was entered in hc verba. Kx16nT. 
The defendant thereupon demuried generally; and the cauſe 
was, For that the declaration varies from the indenture, viz. becauſe 
the covenant is in this manner: And the ſaid W/lham Knight 
« and Thomas Knight” (whereas Thomas was not party to the in- 
denture, nor enſealed the ſame) do covenant for them and their 
« heirs to and with the ſaid Thomas Goodman, that they the ſaid 
% William Knight and Agnes now have, his heirs and aſſigns by 
« force and virtue of the ſaid will do own full power, good right, 
« and lawful authority to alien, &c.“ 
For this variance betwixt the covenant mentioned in the decla- 
ration and this indenture ſhewn, R1cHARD$ON, Serjeant, moved, 
that the declaration was not good ; for the covenant (as it is in 
— indenture) is void and inſenſible, whereof no benefit can be 
en. 
But ALL THE Cour held, that the declaration was good; for 
the addition of Thomas Knight in the covenant is idle, he being 


no 8 to the indenture; and for this cauſe the omiſſion of him 


in the declaration is as it ought to be: alſo, the words of the co- 
venant, * his heirs and afſigns by force, &c. do own, &c.“ being 
inſenſible, the party in the declaration omitting them and reciting 
the covenant in that which was ſenſible, and laying the breach 
therein, is good enough; and he needed not ſhew that which was 
inſenſible. Wherefore it was adjudged for the plaintiff, 


Whiſtler againſt Lee. Casr 19. | 


ERROR of a judgment in an action upon the caſe in Abingdon If the record of 
court. The error aſſigned was, That the ſajd court is men- a judgment in 


tioned to be held there before the mayor, ſecundum conſuetudinem im terior court 
| be, that it was 


burgi, d tempore cujus contrarium memoria, &c. ; and it doth not ap- jj, by cuſtom 


pear that there was any ſuch cuſtom there to hold pleas. before the 
Upon this error aſſigned, it was demurred in law; for it is againſt — — 


the record to aſſign ſuch matters for error, it being pleaded there, for error that 
and jucgment given againſt him : and if it be true-that there be no there is no ſuch 
ſuch cuſtom, then the proceedings are coram non judice, and he is ys 
; ar falſe impriſonment if he be _—_; 2 
arreſted by virtue of ſuch a judgment, or other actions, if his 397 
goods be impeached thereby. | S. C. 2, Bulft. 


Tux wHoLE CourT was of that opinion, that this aſſignment 343. 
being directly — the record is not receivable. Whe 2 rule — N hoe ang 


521. 568. 


was given to affirm the judgment, by | 2. Bac. Ab. 219, 
N 98 | Cowp. 19. 
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| DEBT upon an obligation, conditioned. for the payment o 3 


thirty pounds to H. S. J. S. and A. S. tam cit as they ſhould formance of a | 
_ to the age of twenty-one years. The defendant pleads, that cendden topay 
payed thoſe fume tam cato as they came of age : and it was there- — ew 
mou 7 "LY p tax citd they 
ri muſt ſhew when they came of age, and when the payment wah chade, Ante, 165. 


Aa 4 | upon 


255K ——— ors en w 


4. Bac. Ab. 112, 
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Hars*y upon demurred, becauſe it is not ſhewn when he came of age, and 
egainſs the certain time of the payment. 


CARrENTER. l | : 
And for this cauſe ALL TUHH Cour held the plea to be ill: for 
although it be a good plea regularly to the condition of a bond to 
Bendl. C6. - — 
1. Buld. 43. Purſue the words of the condition, and to ſhew the performance; 
S. C. 2. Bult. yet Cox ſaid, there was another rule, that he ought to plead in 
_ certainty the time and place, and manner of the performance of 
N — the condition, ſo as a certain iſſue may be taken, otherwiſe it is 
1 419. Not good : wherefore, becauſe he did not plead here in certainty, 
Salk, 448, it wa; adjudged for the plaintiff. —And between the ſame parties in 
Le, Ray. 597- another action of debt upon an obligation, the condition being for 


665. 1140. performance of legacies in ſuch a will, he pleading performance ge- 


A SG nerally, and not ſhewing the will, nor what the legacies were, it 
was adjudged for the plaintiff, 


Cazr 2. Sir Henry Rolls agai»t Boulting and Roberts. 


If a perſon juſ- "P'RESPASS, for onitring inep his cloſe, averiis depaſcendo, and 


ee = chaiing the plaintiff's beaſts in the ſame cloſe. 
ng * 
left e of tithes, The defendant pleads to all, except the entering into the cloſe 


the leaſe mutt with two horſes and chaſing the beaſts there, not guilty ; and as 


de ſhewn. to the entry and chafing he pleads, that one Richard Lewis was 


- mg On Oe parſon of Ke/mar/h, within which p_ this cloſe lies, and that 

he by writing under his hand and ſeal, dated ſuch a day and year, 
41608, oh let tie tithes of the ſaid cloſe to Sir Robert Oſborn for three years; 
Co. Lit 226, a, Whereupon they as his ſervants entered the ſaid cloſe with their 
2. Lill. Reg. 202. horles, ct mo/{iter. chaſed the ſaid cattle in the ſaid cloſe, to ſee what 


Style. 15. tithes were due for them, qg@ eſt cadem tranſgreſſio. 


It was hereupon demurred, Fir/t, Becauſe he juſtifies by virtue 
of a leaſe for years of tithes, and ſhews not the deed of the leaſe: 
and although he juſtifies but as a ſervant, yet coming in by title 
and in privity, he ought to thew it as well as the maſter ; and 
cannot plead the entry into another's ſoil without making good 
title thereto, which ought to be by the ſhewing of the leaſe. 


THE WHOLE CourT was of that opinion, that inaſmuch as he 
had not pleaded by ** deed here ſhewn, &c.“ that the plca was ill. 


The hte of Another reaſon alledged againit the plea was, Becauſe they can- 
wthcs cannot not juſtify their riding upon the land, nor chaſing the cattle up 
9 and down, to ſee what tithes were due; for there were other means 
what *ithes are to come to the knowledge thereof. —T ne Cour did not thereto 
duc. Quere. deliver any opinion; but upon the firſt exception the plea was ad- 


Dovgl. 147, Judged to be ill, and judgment given for the plaintiff, 


dak. 499+ 


Cast 23. Barret agaigſt Winchcamb. 
1 Aion ] IOAN BARRET, adminiſtratrix of Jabn Barret, brings action 


ts bes ag ünſt upon the caſe, am pr rege quam pro ſeipſa. againſt Bennet IWinch+ 


a ſheriff for an comb, ſheriff of Oxford; for that ſhe ſued a writ of debt 

— aa out of the chancery againſt one Juen, and thereupon had a 
* b - l 

by an admini- | | 

ftratrix, it need not be ſhewn who granted the letters, or · hat it was in retardationem teſtumenti. Ante, 134+ 


Poſt, 533. 546+ 629. S. C. 1. Roll. Rep. 38. 5. Co. 88. a, Hob. 38. a 
| . 5 capias 
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eapias and exigent, and he was outlawed ; and ſhe ſued a capras ut- 
lagatum, directed to the defendant, who by virtue thereof arreſted 
the ſaid Juxon, and afterwards ſuffered him to go at large; where- 
upon ſhe brought this action. 


After verdict for the plaintiff, it was moved in arreſt of judg- 
ment, Fix sr, That an action upon the caſe lies not for the king 
and party, for the damages are only to the party.— Sed non alloca- 
tur; for in regard the capas * is for the king, and the 
king is to have benefit thereby, although the party is alſo to have 
benefit, yet the action lies for the wrong done to the king and 
party in the name of the king and party. 


S£conDLY, Tux Cour held, that this action lies without 
ſhewing who committed the adminiſtration, or that he had au- 
thority to commit adminiſtration. 

Tus DLY, That it was well enough, although it is not ſaid it was 
in retardationem teſtumenti. W herefore 1twas adjudged forthe plaintiff, 


And in another caſe betwixt the ſame parties (where the plain- 
tiff was nonſuited in another action brought before upon the ſame 
matter) it was ruled, that the defendant ſhould not have coſts, be- 
cauſe the brought the action as adminiſtratrix; and although it be 
not ſhewn that the debt was due to the teſtator, yet when ſhe 
brings it in the detinet, it ſhall be intended ſhe brought it in his 
right, and then ſhe ſhall not pay coſts upon nonſuit, for that is 


out of the ſtatute 8. £12, c. 2. 
Strange, 871. 2. Com. Dig. 553. Sayer's Coſts, 94. 


Moyle againſt Ewer. 
Michaelmas Term, 10. Fac. 1. Roll 171. 


DEBT upon the ſtatute of 2. Ew. 6. c. 13. and demands one 

hundred and ſixty-five pounds. For that whereas by the 
ſtatute made 2. Edw. 6. c. 13. it is provided, &c. (reciting the 
clauſe in the ſtatute concerning the ſetting forth of tithes, &c.) ; 
and whereas the plaintiff 30. September, 6. Fac. 1. was proprietor 
of the rectory of Caversficld, and of all tithes within the ſaid pa- 
riſh; and whereas the defendant, 1. September, 5. Jac. 1. was poſ- 
ſeſſed for divers years to come of three hundred acres of land 
within the ſaid pariſh, whereof one hundred and thirty acres were 
ſown with wheat, one hundred and twenty acres were ſown with 
barley, forty acres with peaſe, and ten with oats ; and whereas all 
tithes were uſually paid in i ecie tor thoſe lands for forty years be- 
fore the ſaid ſtatute ; and whereas the defendant the ſaid 30. Sep- 
tember, 6. Fac. 1. fic inde paſſeſſionatus exiſtens, all the grain adtunc 
creſcent. upon the ſaid lands did mow and cut down, and all the 
grain inde provenient. apud Caversfield did take and carry away, with- 
out ſetting forth of tithes, and without agreement with the plain- 
tiff, adtunc proprietarius of the ſaid reQory : et dicit in facto, that the 
tithe of the corn in the year of 6. Jac. 1. ſo taken and carried 
away, was then worth fifty- five pounds; and the treble value 
was one hundred and ſixty-five pounds, per quod actio accrevit to the 
plaintiff to demand the one hundred =s ſixty-five pounds afore- 
faid ; notwithſtanding the defendant had not paid to him the ſaid 
one hundred and ſixty- five pounds; et ideo producit ſectam. 


The defendant, proteſtando that it is not of ſuch value, for plea 
faith, that the plaintiff himſelf ſowed that corn, being goſſeſſed of 
AS | the 
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Cro. Eliz. 87. 
I. Com, Dig. 
228. 

2. Hawk. P. C. 
378. 

1, Peere Wms. 
693. 

Strange, col. 
2. Term Rep. 
26. 


An adminiſtra- 
trix ſhall not 
pay coſts, tho? 
ſhe be none 
ſaired. 

Ante, 229. 


Cro. Eliz. 503, 
Cro. Car. 29. 
219. 

Dougl. 246. 263. 


Cask 23. 


In debt on the 
2. Edw. 6. c. 13. 
the non-pay. 
ment of the 
treble value is 
the git of the 
action; and 
therefore, 
though the 
plaintiff's 7 
be alledged by 
way of recital, 
it is ſufficient, 
Ante, 318. 
Pott. 437. 


441. 

Carth. 216. 

Show. 337. 

Salk, 636. 

2. Hawk. P. C. 
o. 

I. Roll. Abr. 

655. 

2. Bulſt. 228. 

214. | 

Yelv, 63. 

1. Brownl. $6. 
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04 the ſaid land for divers years yet to come ; and 5̃. June, 6. Tac. 1. 
— ſold the corn to the defeudant; wherefore he took it, and traverſed 
that he was poſſeſſed from the time, &c. 


It was thereupon demurred; and adjudged for the plaintiff, that 
he ſhould recover one hundred and ſixty- five pounds, as he had 
declared. : 


And now a writ of error was brought, and the errors aſſigned 
were, that the declaration was not good, 


Co. Lit. 303. FresT, Becauſe all the matter of the declaration and the of- 
— 2 5 fence is by way of recital; and the offence is not alledged by 
ter 318. 328. matter in fact, that he carried away the corn, and that the tithes 
were not ſet forth. Sed non allecatur ; for it is ſufficiently alledged, 
as well as if it had been by expreſs charge, that the action is 
brought for non-payment of the treble value, and the other is but 

to ſhew the cauſe how it became due. 


The omiffion of SECONDLY, Becauſe the plaintiff miſrecites the ſtatute ; for 
the wid whereas the words of the ſtatute are, that he ought to agree with 
ex oO '- the parſon, vicar, or other owner, proprietor or farmer of the ſaid 
2 z. tithes, &c. the words of the declaration are, cum refore, vicaric, 
3s not material. aut ao proprittario ſcu firmario, omitting the word “ owner.” — 
Cro. Car. 136. Sed non allacatur ; for owner” and © proprietor” are all one and 


_— ſpnonima, and of the ſame ſenſe, and the omiſſion of that word is 
5. Tou bis. not material. 

K. Hawk. P. C. 353 | ; 

A phiniiff on THIRDLY, For that he faith, that he was proprietor, but he doth 
2. Zdw. 6. not ſhew how, nor any title.—Sed non allocatur ; for it is but 2 


C. 13. need not « 
Mew an; title, CONVEYance to the action. 


Ante, 318. 5. Com. Dig 226. 2. Lev. 1. Ante, 68. Poſt, 437. 1. Vent. 136. 2. Bulſt. 67. 


4. declaration FoURTHLY, Becauſe it is not ſhewn by whom the corn was 
for not ſetting ſown. —Sed nau allocatur ; for nm refert by whom it was ſown, the 
3 „i it defendant being owner at the time of the reaping: and although 

e the declaration be, that 1. September, 5. Fac. 1. he was poſſeſſed of 


does not thew : 
dy wicm the lands ſown with corn, and that 30 September, 6. Fac. 1. he thereof 


| - Corn was fown. being ſo poſſeſſed, mowed and cut down, which being a year and 


Ste, 324 month after, cannot be well intended; yet being poffible, the de- 


Fult, 4338. , g 
— 7 claration is good enough. 


10 debt for not FirTHLy, For that there is not any time alledged of the cap- 
letting out tirhes tion of aſportation.— But THE Couxir conceived, the declaration 


it necd not be . : 1 . 
heing, that he, 0. September, 6. Fac. 1. / inde poſſeſſianatus of the 
—＋ 1 laid fand 3 vo of. it is to be paſſions that he 
C vcted. reaped it the ſame day; and the declaration being, ac totum granum 
Ante, 41- 2*5- inde provenicnt. cepit et afportavit, although he doth not ſay adtunc 
Poſt. 443. et ib:dem, yet it is coupled with the former time by the word ac, 


oo 2 and hath reference to the former time. 


6:5. And they ſaid, that if any one will buy corn ſtanding of the 

The vendee of proprictor af a rectory, if he hath not ſpecial words to diſcharge it, 
fand can he ought to pay tithes; and the carrying away of ſuch corn with- 
du ſetting out the tithes, is an offence within the ſtatute, Where- 


tith -, o * 
1. Brown! 34. fore the judgment was affirmed, that he ſhould recover the treble 


2. Built, 184. value, as b, tad declared. 
5 Codner 
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Codner againſt Dalby. Cat 24, 
Hilary Term, 8. Jac. 1- Roll 979. 


DEBT upon an obligation, conditioned to ſave himſelf harmleſs On a condition 
from ſuch a bail in ſuch an action. The defendant pleaded) sf e 
quid libert et abſolutt exoneravit him of the ſaid bail: and it was 1 
thereupon demurred, becauſe it doth not ſhe how he diſcharged good without 
him. And without argument IT WAS ADJUDGED for the plaintiff: ſhewing how. 
for always when one pleads a diſcharge, and that he ſaved him — 165. 
harmleſs, he ought to ſhew how, that the Court might adjudge 9 503. 
thereof. * — 
Dyer, 43. Hob. 13. 296. March. 200. Stra. 681. Cro. Eliz. 916. 4. Bac. Ab. 92. Lut. 428. 

1. Bac. Abr. 548. in notis. 


But he may plead generally nen damnificat. without ſhewing 2. Co. 4 
how, becauſe he pleads in the negative, and the other ought to 1 — 
ſhew damnification. Wherefore it was adjudged accordingly for 543 ; 


the plaintiff, 


Beſton again/t Buller. Casx 25. 


CCI RE FACIAS againſt the defendant, being bail in Yarmouth, in tt cauſe be re- 
an action of debt; for that the principal did not render his moved by bad, 


body after judgment, nor pay the condemnation. corp. out of an 
interior court, 


The defendant pleaded, that after the firſt action brought, and and bail filed, 
bail found, the cauſe was removed by habeas corpus, and bail here yet if it be re- 
accepted; and afterwards the cauſe was remanded by procedendo, — 5 
and then judgment given againſt the principal: ſo it was pre- hal taken in the 


tended, that by removal of the cauſe the old bail was diſcharged. inferior court 


t was thereupon demurred, and now argued at the bar, that the 4 m0 * 
old bail was diſcharged by the record removed; and although the — 
record be remanded, yet that cannot revive the bail which is de- e 
termined ; and for this purpoſe were cited 32. Hen. 8. Bro. ©* Alain- 
* priſe,” 6. and 31. Hen. 8. Bro. Procedend.” 13. If a man find 8 1. Roll. 
bail in London upon an arreſt, and the cauſe be removed by habeas Rep. 64. 


corpus 1nto the king's bench, and afterwards remanded by proce- S. C. 2. Bulſt. 
dendo, the bail is diſmiſſed, and ſhall never be revived. 286. 
Skin. 244+ 485. 


But ALL THE CourT held, that the bail is in this caſe charge- 2. Show, 42. 
able; for when the record is remanded by precedendo, it is as if it 7 WII. 277. 
never had been removed, and there is no record of the removal 3* Burr. 14616 
thereof; but if it be removed, and bail filed in this Court, and af 
terwards in another Term it is remanded, then it is otherwiſe ; 

for there the Court is poſſeſſed of the cauſe, and remained ſo for a 
Term, and a record is made thercof: but if it had been remanded 
the ſame Term that it had been removed, it had been otherwiſe ; 
for there is no record made thereof, and ſo Brock is to be intended. 
Wherefore it was adjudged for the plaintiff, 


S. C. Moor, 
6 


Hilary 
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Sir Edward Coke, Kut. Chief Juſtice. 
Sir John Croke, Kt. 
Sir John Doderidge, Rt. Juſtices. 
Sir Robert Houghton, Knt. 


Sir Francis Bacon, Kut. Attorney General. 
S:r Henry Yelverton, Kut. Solicitor General. 


hs a. Thomas Hyat's Caſe. 
A probibirion # \HOMAS HYAT prayed a prohibition to the confiſtory 


n not lie to court of Landon; for that he was ſued there by his wife, to 
Tis 3 be ſeparated from him propter ſeevitiam ; and ſentence was 
e na there given againſt him, that 11s wife ſhould live from him, and 
ne allowance - Soo 

of alim-ny, that he ſhould allow her five thillings and ſixpence weekly, al- 
Li- Rep. 314- though the huſband offered reconciliation, and deſired cohabita- 
Cro. Car. 220. tion, and proffered caution to uſe her fitly. 


But it was denied by THE CouRT to grant a prohibition, be- 
cauſe the court of the ordinary is the proper court for allowance 
of alimony, and may take order for ſeparation or divorce if the be 


cruelly uſed. 


Car a Warren agaiaſt Smith. 
The 18 Els. COKE, Chicf Tuſlice, ſaid, upon the argument in this caſe, which 
c. 14. does not was concerning a leaſe by a college made to queen Elizabeth, 


ber the that it was adjudged in 30. Eliz. in Bawd”s Caſe, that where an 
imperfection; fant, or huſband and wife make a conveyance to the queen by 
ariſes from a o» 1 : ; 
efability in the bargain and ſale, it is not aided by the ſtatute of 18. Elz. c. 14, 
pn. for that aids only in cates where there is imperfection in the con- 
x1. Cc. 66. 77, veyance, and not where there is a diſability in the perſon who 
25. makes the conveyance : but where tenant in tail makes a convey- 


. 8 by deed, that is aided by the ſtatute; for he may make a 
conveyance by fine. N 8 


Care 3. Sir Henry Bellafis againſt Hanford. 
When: a. deſen- ACTION FOR WORDS. The plaintiff had judgment in A- 


dont is won cited chacimas Term, 10. Fac. 1. and no proceſs of execution was 
for 9: P'9i ſued out in the vear following: but afterward, viz. 27. November, 
eee 11. fac. 1. Hanford brought a writ of error, returnable in the ex- 
mt agent  Cequer chamber. The record being removed, the plaintiff prayed 
hi, be m2; be a day to uſign errors, and at the day appointed did not aſſign any, 
chrecd in en, hut was nonſuited for not proſecuting, and the record remanded 


cute without : G l BENT 
2 faire facias, hither in the 12. Fac. 1. 


menen the year This Term, Harford being impriſoned for other cauſes, it 
"29 ing was moved, that he ſhould be in execution for this cavſe. 
brought And although the year and day were paſſed after the judg- 
S. C. . Roll. ment, ſo as the plaintiff was put to his ſcire facias to have execu- 
Rep. 104. 153- tion, yet foraſmuch as the defendant had brought a writ of er- 
ee Abr. ror, Mawr, the Prothonctary, ſaid, that he himſelf had thereby 
333 416, rene ved the record; and the record being remanded, the plainti 

206. See Mi:k v. Tu, 2. Bur. 660. Velv. 7. 4. Lon. 197. 5. Co. 99, Co. Lit. 290. Carth, 230. 
6. Nod. 14.255, 7. od. 64. Salk, 600. LA. KRA a v6. 4. Dec. Abr. 412, all 
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Mall have execution without a /cire facias, and ſo all the precedents Ber A8 
warrant it.— Wherefore, upon his report that the courſe of the . 
court was ſo, rule was entered that he ſhould be in execution withn- “ 


out a ſcire facias. 


Chamberlain again Ewer. | Ce 4, 


(COVENANT. After judgment in this court, and the record re- The bill on the 
moved by writ of error, and the error aſſigned for variance be- Us wi 75 * 
tween the bill upon the file and the declaration, v:z. that in the — $4 
declaration it was, that one ſuch, after the death of tenant pur autre from which it 
vie, * primd intravit et fic fuit occupans, Which was the ſubſtance of was ingroſſeg, 
the declaration, but in the bill upon the file theſe words . primo Ante, 306. 
* ;xtravit”” were omitted; and after the defendant in the exche- ** #5 
quer- chamber had pleaded in nullo e/t erratum, it was moved there 8 187. 
that the bill ſhould be amended; for the Paper-book, by which, in 2 
the bill was ingroſſed, had thoſe words in it. And THE COURT Hetey, 142. 
(lecing them in the paper-book) gave rule that they ſhould be 2. Mod, 376. 
amended. | = 139. 734 


Ld. Ray. 1441- T7. Tem Rep. 73. 


Syvedale againſt Sir Edward Lenthal. Cat g. 
In the Exchequer. 


JNFORMATION for the king and himſelf ; ſuppoſing that the An information 


defendant, after the end of the ſecond ſeſſions of parliament i #@m tor thr ee 
holden 5th November, 3. Jac. I. and before the 311t Ofober, . Fac. Oe NO 
was a recuſant papiſt, convicted in due form of law according to , 4. Kates a 
the ſtatute 3. Jac. I. c. 4. and after his conviction, and for two papitt for nor 
vears before the 31ſt O9cher, g. Jac. 1. at the pariſh of Saint Dun- 'ecciving the ſa- 
fan's in the Weſt, in the county of Middleſeæ, ſcipſum conformavit, crament after 
and came to church, and there continued during the time of divine — ono 
fervice, according to the ſtatute ; notwithſtanding the defendant giz, athough 
for three years next after the 31ſt October, 9. Jac. had not received neither the time 
the Sacrament of the Lord's Supper, &c. in the ſaid church, where of conviction, 
he uſually inhabited during tlic faid time, nor in any other place, otic nn 
but had made default contra formam ftatuti; wherefore he demanded had, 8 ing 
againſt him ſixty pounds for every year; in tete, one hundred and magiſtrate be- 
eighty pounds. The defendant pleaded not guilty ; and it was fore whom he 
found againſt hin: and, after verdict, it was moved in arreſt 3 de 
judgment (a), Ante, 125. 


Frxsr, That the information was uncertain, becauſe no certain Poſt. 375. 615. 
time of the conviction is ſhewn, nor how, nor in what court, nor be- Dougl. 115. 
fore whom, ſo as the party cannot have anſwer thereto.—Sed nen allo- 83. 
catur.— For F AXF1ELD, Chief Baron, ſaid, that it might peradventure 
have been a good exception, if he had demurred upon the informa- 
tion; but now that he hath pleaded not guilty, all this is admit- 
ted, and it is only to be given in evidence; and the matter in fact 
is only triable, whether he hath received the ſacrament: as in debt 
upon an obligation, if no place be ſhewn, that is not good; bat if 
the other plead a releaſe, the exception to the declaration is ſaved. 

(a) Vide Ray. 434. 455. 
A S:coxD 
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. A SEcCOxnD EXCEPTION was taken, Becauſe it is not ſhewn 
An informat.on , 
againit a papiſt when, or before whom, he conformed himſelf.— Sed non allacatur: 
for not receiving for being for two years before 31ſt October, . Fac. I. it is ſufficient 
1 to entitle the king to the penalty; and the conformity by coming 
ty need not hew and continuing at church in time of divine ſervice is ſufficient, 
when, or be- without being before the ordinary. 
fore whom he conformed. | 


An information "THIRDLY, For that the informer demands the penalty for three 
2 1 years; whereas by the ſtatute of 31. Eliz. c. 5. ſ. 5. no informer 
1 = in. can demand a penalty on a penal ſtatute but by information exhi- 
former, but bited within a year after. the offence. But Tu Cova held it 
good as to the to be well enough for the king, although it was not good as to the 


king. informer. 
Poft. $39. 5 i | J 


. 
Moor, 58. Cro- Car. 331. Daliſon, 60. Show. 353. 2. Hawk. P. C. 386. 2. Bl. Rep. 793. 
| | See 18, Elie; c. 5. and 21. Jac. 1. c. 4, 


Car 6. Ward againſt Ayre. 


If a perfon vo- "JT RESPASS of aſſault and battery, et quod cumulum pecuniæ, con- 
RY 3 taining five marks, cepit, Qc. 

with the money The caſe was, The plaintiff and defendant being at play, the 
of another, 4 plaintiff thruſt his money into the defendant's heap and mixed it, 
other ſhall have and the defendant kept it all; whereupon (they ſtriving for the 


the whole. money) plaintiff brought this action. 


THE WHOLE CouRT were of opinion, in regard the plaintiff's 
own money cannot be known, and this his intermeddling is his 
own act, and his own wrong, that by the law he ſhall loſe all; 

Moor, 20: for, if it were otherwiſe, a man might then be made to be a tre- 

2. Noll. 4.566. paſſer againſt his will, by the taking of his own goods; therefore, 

2. Bult. 323. to avoid that inconvenience, the law will Pony the defendant's de- 
taining of all: and ſo it is of an heap of corn voluntarily inte:- 
mingled with another man's. Whereupon the rule of the Court was, 
guid querens mhil capiat per billam. 
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Frances againſt Ley, et contra. 


CASE 7. 
| In the Star Chamber. 
A man may AT the hearing all the proofs upon both bills, THE Covar 
preſcribe for the reſolved five things. | 
ſole enjoyment | 


a Gn te FixsT, That if an inhabitant and his anceſtors only have uſed 
aifleof achurch, time whereof, &c. to repair an aiſle in a church, and to fit there 
if the family with his family to hear divine ſervice, and to _ there, this makes 
have uſed io the aiſle proper and peculiar to his houſe, and he cannot be diſ- 


— ome nor interrupted by the parſon, churchwarden, or ordinary 
imſelf ; but the conſtant ſitting and burying there without uſing 
maar to repair it, doth not gain any peculiar property or pre-enumence 


2. Roll. Ab. 288. therein: and if the aiſle hath been uſed to be repaired at the charge 
8. Kli. . pl. 1a. of all the pariſh in common, the ordinary may then from time to 
Oodb. 200. time appoint hom he pleaſeth to ſit there, notwithſtanding any 


2. Bulſt. 150. 
2. Inſt, 202. uſage to the contrary. 


Noy, 133. 1. Sid. 89. 361, f. Leu. 8 Lev. 241. 1. Salk, 167. 2. Med. 183. 1. Will. 316. 
1. Term Rep. 428. 
SECONDLY), 
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SECONDLY, That it is not lawful for any to break or deface any None can legal- 
ſuperſtitious pictures in any window in any church or aiſle, but 'y — 
the ordinary only; and if any do ſo without licence from the or- in c 
dinary, he ſhall be bound to his good behaviour, as was done in window. 
Prickett's Caſe by Six CHRISTOPHER WRAY, late Chief Juſtice Gd. 279. 


"4" Noy, a 
of the king's bench. 5 


Tun, That coats of arms placed in any window, or mo- The heir ſhall 
nument in the church or church- yard, cannot be beaten down or bewe an ation 
defaced by the parſon, ordinary, church-wardens, or any other ; oeh ns cog 
and if they be, the heir by deſcent, intereſted in the coat, may ceqor. 
have an ation upon the caſe, as 9. Edw. 4. pl. 14. Sir William Co. Lit. 18. b. 
Witche's Caſe was cited to that purpoſe, and Gravenor's Caſe, and a Moor, $78. 
caſe betwixt Corbyn and Pymble; for the heir is inheritable to 1 
ARMS as to HEIRLOOMS. 30. Edu. 3. pl. 2. 39. Edw. 3. Pl. 14. 1, lat. ac. 


2. Zulſt. 151. 12. Co. 104. 3. Bac. Ab. 24 


, . 7 - The foil and 
FovuRTHLY, That neither the ordinary himſelf nor the church Farrell 


wardens can grant licence of burying to any within the church, uren and 
but the parſon only; becauſe the ſoil and freehold of the, church church-yard is 
is only in the parſon, and in none other. in the parſon 


only; and he alone can licenſe burials in the cburch, Noy, 104. 2. Roll. Ab. 337. 1+ Will, 5. 
2+ Will. 28. 1. Vent. 274. 2. Bulſt. 151. 1. Term Rep. 430. | 


FirTHLY, When any is aſſaulted or beaten in a church or church- Self- geſence no 
. it is not awful for him to return or give back any blows in — _ 
is own defence, as he may elſewhere in other places. See the ut PP 

ſtatute of 5. Edw. 6. c. 4. the penalty for drawing a weapon in Moor, 913. 
church or church-yard. Co. Elia. 655. 


753. 
6. Mod. 174. 2. Bac. Ab. 317. See 4. Fac. Ab. 259. 1. Hawk. P. C. 33. 271. 
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. Eaſter Term, 


13. Jac. 1. In the King's Bench, 


Sir Edward Coke, Kut. Chief Juſtice. 

Sir John Croke, Kut. ä 
Sir John Doderidge, Kut. ö Juſtices. 
Sir Robert Houghton, Ku. | 
S'r Francis Bacon, Knt. Attorney General. 
S:r Henry Yelverton, Knt. Solicitor General. 


PC 


Ford ogainſt Hoſkins. 


Cat 1. 
Eafter Term, 12. Jac. 1. Roll 
Aeon cathe _ CTION ON THE CASE againſt the defendant, being 
caſe will not lie lord of the manor of Beamin/ter, in the county of Dos ſet. 
againſt the lord Whereas John Ford was copyholder for life of the ſaid 


aaa manor (where the cuſtom of the manor is, that a copyholder for 
> — life may nominate his ſucceſſor to have it for life, and that ſuch a 
er; but he may Perſon nominated ſhould compound with the lord for his fine, 
obtain relief by and if he could not compound, then he ſhould give ſuch a fine a 


»pplication to the homage of the manor ſhould aſſeſs, and ſhould be admitted, and 


— hold fer his life); and alledgeth in fact, that his father nominated 
S. C. 2. Bulſt. him his ſucceſſor to have for life, and died; that he tendered for 
236. his compoſition, and could not be accepted; whereupon the ho- 
S. C. 1. Roll. mage aſſeſſed a fine of forty ſhillings, which he tendered to pay, 
Ab. 108. and the defendant would not accept thereof, nor admit him, 


— whereby he loſt the benefit thereof, nor could ſell it; and there- 
24. upon he brought the action. The defendant pleaded not guilty; 


274. - . . 
Co. Lit. 59, 60, and it was found againſt him. 
1. Roll. Rep. 


225. 195 lt was now moved in arreft of judgment, that this action lies 
—— rer bot; for although it hath been alledged that this cuſtom pretended 
291. — en. is good, yet foraſmuch as he who is ſo nominated hath not us ad 
1. Bl. Rep. 61, rem nec jus in re until admittance, and a copyholder, in the eye of 
1. Witt 283, the law, is but tenaat at the lord's will, if the lord will not 
Cowp. 377- hold court, he hath no remedy to compel him to admit him, but 


1 Rep. by order of chancery, as 4. C. 28. b. Weſtwick's Caſe. 32. Hen. 6. 

2. Term Rep, Pl. 3. Lit. fel. 3. | | 

. Tut Cova r held, that the action lay not, for he hath not any 
intereſt therein: and it would be infinite if every copyholder, 
upon pretence of refuſal, ſhould have an action, for then the lord 
at his per l ought to admit; which would be miſchievous: and there 
never was any action brought before theſe times againſt a lord of 
a manor for non-admittance ; but always the remedy againſt the 


lord was only in chancery: whereſore there is not any reaſon to 
| give 


ve magiſtro hoſpital, &c. The award of the writ of view is, 


upon a writ of diminution, 
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give allowance to ſuch framed actions, newly deviſed: It was Fon 
therefore adjudged for the defendant. Vide 14. Hen. 8. pl. 246. £8*% 


N. B. 47. h. that action on the caſe lies againſt an archdeacon Hoszixs. 
for not inducting. 1. 501 Abe. 
Lyſter againſt The Wardens of the Hoſpital of 
Ravenſworth. | ca a. 


FRROR of a judgment in a formedon in the common pleis— A variance by 
Fixs r, Becauſe the writ is, Precipe Gardianis, pr eceptori — 
« quad faciat viſum Gardiand, præceptori, &c.” ſo in the fingular f vie, . 
number, where it ſhould be Gardianis, c.; and the return of amendable. 
the writ was, ** Habere feci viſum Gardiano, ſo not well returned. Ante, 306. 
—Sed non allocatur ; for it is but a miſprifion ; and it is predifto coup, 178. 
Gardiano, and ſo amendable. 407. 425. 
Dovgl. 114. 135. 1. Term Rep. 783. 
SECONDLY, Becauſe it appears by the record, that upon the 10 error, if the 
petit cape firſt awarded the miſe is, ** quid petens gratis remittit de- record firſt cer. 
* /altam ;”” and the tenant appeared, and pleaded to the iſſue ; but — 495. ed 
the record certified; and upon the de- f er be fat. 
fault the entry is, that the demandant ſhould recover ſeiſin; and fied by a cer. 
then the proceedings after are error. But THE CovrT. held, that tificate upon 
inaſmuch as it was a good and perfect record firſt certified, it ſhall te diminuticn, 
never afterwards be falſified by a certificate upon the diminution ; p 
for that is to amend a record, and to aid it, and to have affirmation 6 ag 4 
thereof; but it never ſhall be, to certify a contrary thing, to make C Car. . 


it ill. Salk. 266. 263. 
L4. Ray. 1122. 1156. 1398. 1441. Cromp. Prac. 364. 


Tumpt v, Becauſe the writ and all the proceedings are for an A mirfraſanee 
houſe within the county of the city of York; and being at iſſue of the clerk 
upon the writ, the poſtea is certified, ** poſtea tali die et loco, before wen beamended 
* BARON ALTHAM and BARON BROMLEY, Juftitiariis domini regis a: — 
* ad aſſiſas in comitat. Eborum (interlining civitatis), the default : 

* 1s recorded, that it was without warrant.” After, in nu{lo eff Oo. Efe. 147. 
erratum pleaded and entered, it was moved, that it ſhould be gen 20. 
amended (a).—And it was amended by order; for it is but a mis- Barnes, — 
feaſance of the clerk, which may well be amended after in null gi Doug). 135. 
crratum pleaded, Whereupon the judgment yvas affirmed, 1. Term 


783. 
(a) See 5. Geo. 1. c. 13. 


Simon Muſcot againſt Ballet. Cart 3. 
Hilary Term, 12. Jac. 1. Roll Huntingdon. 


(COVENANT for that the defendant by indenture demiſed to To a covenant 
the plaintiff a meſſuage and certain land at Clerkenwell, in the tat be was 
county of Middleſex, for ſixty years; and covenants, that he was © e. a 


then lawfully ſeiſed in fee of an indefeaſible eſtate ; et dicit in —— 


fatto, that at the time of making the indenture he was not law- he was ae: 


fully ſeiſed in fee and ſo he | I = | 
vant, &e. , o he had not performed the ſaid cove- [fe _ 7 
non off fatum will cure it. Ante, tac. 2686. 104. Poſt. 668. R — 

Fort. 377. 9. Co. 60, Raym. 14. C — a 22 3+ — — —2 


CRO, Jae. B db Tha 


and the eit 
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Mus cor The defendant pleaded wor ef? factum; and it was found againit 
u him, and damages four hundred pounds. 


BALLET. x 5 5 , 
It was moved in arreſt of judgment, That the declaration is not 
good, becauſe the breach is too general, not ſhewing that any 
other was ſeiſed, nor any cauſe why the defendant was not ſeiſed. 


Sed nom allocatur. Becauſe, as the covenant is general, fo the 
breach may be affigned generally: eſpecially as this caſe is, where 
the defendant hath made the declaration good by pleading non eff 

eum; ſo he allows of the breach, it it had been his deed. 
Vhercfore it was adjudged for the plaintiff, Vide g. Ce. 60. 
Salmen v. Bradſhaw, 47. Idi. 3. pl. 3. 


Cave 4. __ _ Shepherd againſt Edwards. 
Hilary Term, II. Jac. 1. Roll 


A promiſe to EEROR of a judgment in Exan, before the mayor and bailif; 
i as there. The error aſſigned was, Becauſe that Edwards the 
antun nrrerell 6 ns a : 
with an aver. plaintiff declared, that he being a profeſſor of phyſick and ſurgery, 
ment guad - 2nd fo having been for divers years, and the detendant being 
wit lte, is troubled with a diſeaſe called a FisTULA, and in danger of his 
fufhc.emily cer- life by reaſon of that diſeaſe; the defendant, 26. Merch, 1603, in 
— 1 conſideration that the plaintiff, at the defendant's requeſt, would 
Poſt. 619. with his beſt fkill apply wholeſome medicines for the curing the de- 
fendant of his diſeaſe, nec non aperam et confilium ſuum daret et in- 
Cro. Car. 27. penderet to the faid defendant in ed parte, aſſumed and promiſed to 
3. Roll, Abr. zo. pay to him, upon requeſt, ** ſuch a ſum of money as the plain- 
* tiff for his labour and counſel in et circa curationem morbi præ- 
didli mereret; and alledges in fact, that the plaintiff, the ſaid 
26th March, 1603. et diverfts alii, diebus et vicibus betwixt the ſaid 
26th of March and the laſt of February following, according to 
lis beſt ſkill, cauſed to be applied divers medicines for cure of the 
ſaid diſeaſe, nec non operam et conſilium ſuum per idem tempus in cd 
parte dedit to the defendant; and that the defendant, as well by the 
means of the ſaid medicines as by the labour and counſel of the 
plaintiff, wae, by the ſaid laſt of — 1603, well cured of the 
ſaid diſeaſe and made whole; and he faith in fact, that “ he well 
** deſerved an hundred pounds for his labour and counſel beſtowed 
about the curing of the ſaid diſeaſe ;”” and that the defendant, 
although he had been required, had not paid the- ſaid hundred 
pounds; nor any part thereof. The defendant pleaded non a/- 
fumpſit ; and it was found againſt him, and thereupon the plaintiff 
had judgment; although it was objected, that quantum mereret 


is inſufficient and uncertain. 


Pynchyn 
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Pynchyn againſt Harris. C. 5. 
In the Excbeguer. 


Nox E. Upon evidence in an information by Sir Edward Pyn- A deviſe, by « 

| 2 againſt Doctor Harris, upon the ſtatute of 32. Hen. 8. _ who ws 
c. 9. for buying an advowſon of Thomas de Banck, who had not — pres 
been in poſſeſſion, &c. a queſtion was made, If the incumbent of ax preſentation 
achurch purchaſe the advowſon thereof in fee, the advowſon being to one perſon, 
held in ſocage, and deviſeth that his executor ſhall preſent after and of the in- 
his deceaſe, and deviſeth the inheritance to another in fee, whe- — 
ther this be a good deviſe of the next avoidance ? becauſe that in- ig good. 
ſtantly by his death, when his will ſhould take effect, the church c x; 36 
is void; ſo a thing in action, and not deviſable.— But it was held ob; - - : 
to be good enough; for the law is ſo, that all ſhall be good, ac- 3. Bulſt. 36. 


cording to the intent of the party expreſſed in the will. — — 


Powel on Dev. 235» Cowp, 94+ 


Bba 
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ud Trinity Term, 


13. Jac. 1. In the King's Bench. 
Sir Edward Coke, Kut. Chigf Juſtice. 
Sir John Croke, Kat. 85 . 
Sir John Doderidge, Kut. Juſtices. 
Sir Robert Houghton, Kut. 


Sir Francis Bacon, Ant. Attorney General. 
$7 Henry Yelverton, Ant. Solicitor General. 


— — 


Cel I. Bateman egain/: Woodcock. 

oſtification RE SPASS of aſſault, batrerv, and wounding in Landen. 
in aſſault and The defendant juſtifies (a) in the county of Net, by 
_—_ . 1 virtue of a warrant from the ſheriff of Naryfelt upon a 
warrant, need it of /atitat, gue eft endem trunſgreſſio, &c. ABSQUE noc, that 
not ſhew the lic is cuilty in London, ve! aliht extra comitatum Nor. Upon this 
warrant. it was demurred, becauſe he doth not ſhew the warrant hie in curid 
S.C. 1. Rol. ft. Sed nam allocutur; for the warrant, being executed, is re- 
Rep. 221. turned to rhe ſheriff, and therefore not requifite to ſhew it : but 
13 otherwiſe it is, where he juthtics for a rent-charge, or ſuch things 
Dyer, 29. Which have continuance. 

Co. Lit. 225. 3. Lev. 205. Styles, 459. 1. Salk. 409. 4. Bac. Abr. 110, 112. 

bf — Srcov pix, Becauſe he juſtifies, and alſo traverſeth, which he 
- iff nag ought not to have done.—But Tie CourT held it to be well 
mutt traverſe enough; for the juſtification being in another connty, the county 
all places ex- wherein the action is brought ought to be traverſed, and the 
e:-pt his own plaintiff may maintain the action and iſſue if he will, or he may 


— 


eounty. | pe - f 
ane, 4c. traverſe the defendant's plca, at his election. 


| Co, Lic. 282 Cro. Eliz. 504. 705. $68. 3. Lev. 113. 2. Sund. 5. 1. Salk, 222. 2. Wilf. 57. 


4- Bac. Ab. 37 Cowp. 178, 
() See 21. Jac. 1. c. 12. 24: Geo. 2. c. 44, 


Wheadon again/i Sugg. 
Eafter Term, 12. Jac. 1. Rell 653. 


A grane to A. RROR of a judgment in the common pleas. The error was 


— eee aſſigned in point of law. The caſe was: A leaſe was made. 
wife for their to Robert Grubbam, whereof the land in queſtion is parcel, ** #«- 


lives ſucee/rv?,” ** hendum to him and Joan his wifd for their lives, et corum dini 
comes art * viventi ſuccaſſto uni poſt alterimm ſicnt ſcribuntur et mminantur in r- 
— to ene « dine.” IT WAS ADJUDGED that this was a good remainder to 
Poſt. 564- Jaan, in whole right the defendant made cognizance. 


2. Roll. Ab. 39. Co. Lit. 21. 8. Co. 154. h : 
Miſ-entry of A SECOND ERROR aſſigned was, Becauſe the judgment being 
ju 1;ment by upon a demurrer, a writ of enquiry of damages was awarded, 
ee e 4 1 and ti e writ mentioned that the plaintiff was nonſuited ; ides ad 
er is Inquirendum occaſione praemiſſa, whereas the judgment was upon de- 

murrer.— Vet becauſe it was a judicial writ, 1T WAS ADJUDGED, 


amendable. 7 
7 Mod. uz. that it ſhould be amended, and that the judgment ſhould ſtand. 


Cans: 2. 


£ . 5 R: 732. Com, Dig. 6. Cowp. 7. Dougl. 11 135 : 
| Exra, 69;. 1. Term Rep. 733. 1 8.33 Pe 407 u. ur . au 
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A THIRD ERROR aſſigned was, Becauſe the bar being conuſance, In making . 
the plaintiff demurred, for that the advocare was inſutficient 1 —— —— _ 
whereas it ought to have been caguitis; and the defendant rejoined, ed ot c- 
ad advecare eft ſufficiens , and the judgment was, co quod cogmtto v vii, is ſui- 
wit ſufficiens, &c.— IT WAS ADJUDGED for the defendant, that he ficient, 
ſhould have return, &c. Whereupon rule was given that judg- Ante, 14.283. 


ment ſhould be athrmed. | Jenk. 333. 
2. Mod. 4. 


But afterwards THE Count, being moved again, doubted whe- Lot. 1232. 
ther they ſhould amend the ſecond error; for the writ being to 5. Mod. 97. 
enquire after nonſuit que damns ſuſtinuit occaſione præmiſſũ, it being 4. Mod. 402. 
after a demurrer, and the inquiſition taken thereupon, and the 

judgment for the damages upon that writ, „ :y gave rule, quod 

Curia adviſare vult until the next Term. —Afterwards in Hilary Term, 

14. Fac, i. it was ordered to be amended, and the judgment to be 

athrmed. 


Ryppon againſt Bowles. 
Hilary Term, 12. Joc, t. Roll 123. Cass 3. 


ACTION ON THE CASE. Whercas the plaintiff, 1. Sep- Ha man erect a 
tember, 40. Eliz. was ſeiſed in fee of a meſſuage and chamber houſe to 0%. 
in Neundell, and Thomas Henſ:n was then efſed of a little ſhed 44“ of ao. 
adjoining to the ſaid houſe; and at the ſaid 1. September, 40. Alix. —— ak 
and from the time whereof, &c. there was a window in the ſaid houſe terwards is ſub- 
looking toward the ſaid ſhed, by which window only, and by no jett to an ac- 
other means, the light came into the chamber of the ſaid houſe ; ten until it be 
that the faid Thomas Henſon, 30. September, 40 Eliz. erected a 1 
building upon the faid ſhed ſo near adjoining to the ſaid houle, Via. Poſe. $55. 
thatit ſtopped up all the light of the ſaid window, ſo as he loſt all lus ,, .. ; 
light; and that the defendant, 1. September, 10. Fac. 1. being poſ- _ 2 324. 
ſeſſed of the ſaid building newly erected, had continued and not 5. Co. 101. a. 
moved it from the firſt day of September, 10. Fac. 1. until the day 1 Lev. 168. 
of the bill; per qued atio, &c. The defendant pleaded not guilty ; Lil. Ray. . 
and it was found againſt him : Salk, 22 46c. 


And now moved in arreſt of judgment, that this action lies not 83 7. 


againſt the defendant, for although an action lies againſt him who 33. 
erected it (as it was agreed by ALL THE CourT), yet againſt the : 
detendant, who is only for years, and inhabits only therein, and 
hath committed no other aft to prejudice the plaintiff, and wha 
hath not authority to abate it (but if he ſhould, would be charge- 
able in an action of waſte), the action is not maintainable againſt 
| lum. And it is not like the Lady Brown's Cafe, tor the turning of a 
cock ; nor to a penthouſe which overhangs another man's court- 
vard, for the falling of every ſhower of rain is a new nuifance ; 
ut here it is only inhabitancy, which is not any nuiſance : 
and, if the plaintiff ſhould have any remedy, it ſhauld be by a quod 
. permittat againſt the tenant of the freehold. 


And to that opinion Cox, Chief Fuſtice, inclined ; tl 
'E, b ; though tl 
eter — doubted therein : but — it r — 

© plaintiff had procured judgment to be entered without motion 


to the Court, the defendant : 
4. Af}. 9. Eliz, Dyer, was put to his writ of error, Vide 


= __ = Wt "4 = A A... 3 


B b 3 Cob 
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Cart 4+ 1 Cob againſt Betterſon. 


ud gry 8 A COPY was granted to the father and to his ſon ; and he avers, 
void, a 49 it that at the time of the grant he had but one ſon only.—And 
be averred that It was adjudged to be a good limitation to that ſon. And Coke 
he had only cited Mintmo e's Caſe (a), where a copy was granted to the father 
one (on. and to his ſon, and he doth not demonſtrate which of his ſons 
* ſhould have it; and it was adjudged to be a void grant for the in · 
bn. . certainty, he having divers ſons at that time. 

6. Co. 16. 1, Leon. 287, Carth. 4 Harg. Co. Lit. 9. a. 3. Bac. Abr. $32. Gilb, Ten. 262. 


. (a) 29. Eliz. 


Care 5. 9 lade againft Thomſon. 
Hilary Term, 9. Jac. 1. Roll 530. 


An heir in ward "TRESPASS. Upon ſpecial verdict the caſe was, One deviſeth 
of ara for life, remainder to one and his heirs, Paying ſuch a ſum 
— condition by him in remainder out of the iſſues and profits of the land; he 
to pay a ſum in zemainder dies, his heir within age, living tenant for life; te- 
out of the reats nant for life dies, and being found by office that the land was 
and p_ ol holden by knight's ſervice in capite (a), the king ſeized it ; and af- 
2 — terwards, for non- payment during the minority, the heir of the de- 


of receiving Viſor enters, after livery ſued, 


them by teat The queſtion was, Whether this entry be congeable ? 


7. Roll. Ab. AND ADJUDGED that it was not; for the ſum being appointed 
421. 451. to be paid out of the iſſues and profits of the lands, it is to be in- 
Jones, 390. tended, when he ſhall receive them; but the king having taken the 


4 Re = profits, he ſhall not pay them. 


193, Hard. 10, 11. 1, Bac. Abr. 401. 
(4) See 32, Car. 2. e. 


Michaelmas Term, 78 


13. Jac. 1. In the King's Bench. 
Sir Edward Coke, Kut. Chief Fuftice. 


Sir John Croke, Knt. * 
Sir John Doderidge, Knf. Tuſlices. 
Sir Robert Houghton, Kut. 

Sir Francis Bacon, Knt. Attorney General. 
Sir Henry Yelverton, Kut. Solicitor General. 


Sir John Karne axainſl Pryther. Care 1. 


RROR of a judgment in the common pleas in debt upon In debt on a 
E an obligation of three hundred pounds conditioned: W here- bod, condi- 
as one Thomas Fryman held ſuch copy hold land, parcel of ente convey 
the manor of D. in the county of (Glamorgan, whereof Sir John bY german oy 
Kar ne is lord; if he within 1ix months after the death of the ſaid citopped from 
Thomas Fryman granted that land by copy to the ſaid plaintiff and faying that the 
two others, whom the plaintiff ſhould name, for three lives, accord- lands are not 


ing to the cuſtom of the manor, that then the obligation thould Frag el 
1. Ro 7. 


be void. 
$72. 
The defendant pleaded, that the plaintiff had not nominated to ce. Els. 362. 


him for whoſe lives he ſhould grant. Owen, 110. 
Poph. 114. 


The plaintiff replies, that the cuſtom is, that the copyhold te- Moor, 405. 
nements there are grantable for three lives there ſucceſſive ; and that Brownl. 117, 
Thomas Fryman died there ſuch a day: and that within fix months | 459 
after, viz. ſuch a day, Sir Jobn Karne granted it at Briſtow to J. S. Laich. — 


and to two others for their lives, who are yet alive. | 1. Show. 39. 
1. Term Rep, 


The defendant pleaded nn conceſſit; and found againſt him, and 86. 501. 


judgment for the plaintiff; and a writ of error was thereof brought, 2. Term Rep. 
The F1R8T ERROR aſſigned was, Becauſe the plaintiff in his re- 


plication ſhews not that the lands were copyhold, and then there 
is not any breach.—Sed non allocatur ; for the condition reciting, 
that it is copyhold land, and that a grant ſhould be made thereof 
by copy, he is eſtopped to ſay that it is not copyhold land; and 
the iſſue being, whether it were granted by copy prot in the repli- 
cation, it is thereby admitted on bath fides. | 


A SECOND ERROR is, Becauſe the trial is de wicinets de Briſtow, Ive upon nou 


* whereas it ought to have heen out of the manor where the land is, << of a 


or out of the next Eng/i/b county; as in Eden's Caſe, the iſſue — that paſ- 
being /i rex conceſſit per Iiteras patentes, the trial ſhall be where the 5h je. 9m roen 
land hes, and not where the patent was made. ed non allocatur ; the grant is al- 
for here the trial ſhall be where the grant is alledged to be made. ledgd : bur 
For in the firſt caſe, the patent is of record, and if it be traverſed, „Pan “ non 

it ſhall be tried by the record; and therefore the iſſue being pon TEE 
uon conceſſit, the iſſue is nat upon the patent: but where the when livery is 
Nue i; upon en conceſſit. or * non dimiſit, of a thing which to be made, the 


paſſeth by deed, the trial ſhall be where the grant or demiſe is al- wiel hall be 
where the land 


lies, Ante, 142. 355. Poſt. 406. Co. Lit, 125. 6. Co. 15. Plow, 231. 
Bb 4 ledged ; 


———— —„— oo» ce — — 
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Ld. Raym. 622. 
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Sir J. Kanxx ledged: but of a feoffment or leaſe for life pleaded, the iſſue being 
- ey * non feeffavit,” or non dimiſit, livery ought to be made; and 
EYTHEF* therefore the trial ſhall be de vicineto where the land lies. Where- 

| fore the judgment was affirmed, 


Cr 2,  Sympſon againſt Sothern. 
Hilary Term, 2. Jac. 1. Roll 679. 


If a ſurrender TP RESPA SS, de clauſo fradlo in Ellington, Upon not guilty 
be made of a pleaded, and ſpecial verdict, it appeared, that the place wer: 
ND is copyhold, parcel of the manor of Ellington demiſable in fee, 
ee {a mere and that X:chard Sympſon was a copyholder thereof in fee, and in 
in fee, * e«d if 41. Elix. ſurrendered the ſaid cloſe, habendym a tempore mortis pres 
th: child dis be. diet. R1cn. SYMPSON ad opus et uſum of his child, then in ventr: 
fore full — ſumere, and of bis heirs and aſſigns for ever; and if it happen that 
the ule of Tf * the child die before his full age or marriage, then I do furren- 
bis bei- and af. der the ſaid lands to the uſe of my couſin John mpſon, and his 
Jigs,” the fur. * heirs and aſſigns;“ that Richard Sympſan died; that his wite 
render to the had ;fſue by him, Joan, who was the child en ventre ſa mere at the 
8 n time of the ſurrender, that the ſaid Joan died within two month 
after ; that the ſaid Jahn Symp/on was afterward admitted to hold to 

2 " — him and his heirs ; that afterward Elizabeth Spink, who was heir 
"Pe 199: 1% to the ſaid Joan, and fiſter and heir of Richard Symp/an, was ad- 


253- 
85 . 2. Bulſt. mitted, and entered, and let to the defendant for three years; the 


272. defendant entered, the plaintiff brings treſpaſs ; ct /i ſup. totam ma- 
— Rell. Ab. ſcriam, the Court ſhall adjudge for the plaintiff, they find for tlie 
on 18. plaintiff; if otherwiſe, for the defendant, 

Oro. Elz.29- After divers arguments at the bar, uE Covkr reſolved for the 
. 26 dcetendant: FiRsT, That this ſurrender habendum after deatli to the 


1. Leon. 193, uſe of another and his heirs is merely void; for a copyholderin fc 
4. Leon. 8, cannot ſurrender habendum after his death, no more than a tenant 
Godb. 254 jn fee can convey his lands hahendum after his death, for then 
Bae. abr, he ſhould leave a particular eſtate in himſelf, which is againſt 
wh the rules of law ; and there is not any difference betwixt a copy- 
1. Sund. 157. hold and freehold as to that purpoſe. And Coke, Chief Juſtice, 
Gilbert's Ten. Eaſter Term, ſaid, that 23. Elz. in one Clamp's Caſe in this court, 
244. 260. 254+ it was adjudged, that ſuch a ſurrender of a copyhold habendum after 
his death, was yoid ; and it was adjudged alſo in Hogg v. Croſi (a), 
$-e obſervations that a leaſe for life habendum after his death, and livery being made 


on this cole, ſecundum fermam churtæ, is merely void. 
Frern's Cont, fe J FED * 


Rein. 201. Sxcoxpiv, They reſolved, that this ſurrender to the uſe of 
| John Sympſon and his heirs, „ if it happens that his child en ventre 
% mere die within age,“ is merely void; for he cannot make ſuch 

a conditional ſurrender to operate in future: wherefore the defen- 

dant claiming from the heir at the common law hath a goad title, 
And it was adjudged for the defendant. | 


(9) Plowd. 395. Fo, Lit, 48. b. 


Coddipgton 


Veing 
and 
lere- 


aqdjudged againſt him. 
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Coddington againſt Wilkin. Cav 3. 


TRESPASS, for entering his cloſe 10th July, 44. El:z, contra Surplu'age does 
pacem dominæ reginæ Eliaabetbæ et domini regis nunc. After 3 attcr 
rerdict tl was moved in arreſt of judgment: — Ax D HELD that Ante, 278. 
theſe words ** domini regis nunc are but ſurpluſage. Whereupon gc. Rep 
the plaintiff had judgment, 5 * 


| Bulſt. 82. 2. Mod. 377. 4. Bac. Ab. 95, 96. Hob. 23. Plowd. 30. 1. Shower, 28. 1. Salk, 325. 
2 Carth. 05.; but if the treſpaſs had been alledged in a former reign, it muſt have b-em 
contra pacem nuper regis wel regis nunc. Show, 28. 1. Vent. 49. Salk, 636. Sce Lockup's Cafes 


3- Buirow, 1901. 


Edward Maria Wingfield againſt Bell. Car 4. 


R EPLEVIN for beaſts diftrained. The defendant avows for Inrep/evin, if 


damage ſeſant in his freehold. The plaintiff replies, that the EIS 


defendant's bailiff gave him licence to go that way with his cattle. „ ſor de- 

The iſſue being upon this licence, and found for the plaintiff, it r. fzſant, that 
was now moved, that notwithſtanding this verdict, judgment — oma" 
ought to be given for the defendant ; for this licence by the bailiff nene to dive 


is void, for he cannot licenſe any to treſpaſs upon his maſter's land: the car:le 


therefore the plaintiff having confeſſed thathe did it by the bailiff 's through the 
licence only, he therein acknowledges the treſpaſs ; and it fhall be 3 iſſue 
zoined there. 

on, a verdlict 
But ALL THE Cour reſolved, that judgment ſhall be given for for tte plumtiſ 

the plaintiff : for although it is clear that a bailiff cannot give li- — 

cence to do a — 4p as to cut down trees, nor can he accept — *** 

amends for treſpaſs, as it is in Pilkington's Caſe, 5. Co. 76.; yet * : 

inaſmuch as he may make a leaſe at will, reſerving rent, becauſe it , — _— 

is for his maſter's. profit, ſo he may give licence to go over his Garth, 218. 

maſter's land for recompence ; and x &. is good: then here when 1. Mod. 171. 

it is pleaded that the bailiff gave licence, it ſhall be intended ſuch a Bull. N. P. 3u« 

licence with recompence; eſpecially when it is found by verdi& that ** gs 

he gave him licence, it ſhall be intended to be made in due manner; 

which being found, is a good iſſue; and judgment ſhall be ac- 

cordingly : as in debt upon a bill payment 1s no plea ; but if iſſue 

be joined thereupon, and found for the plaintiff, it is good; and 

Judgment ſhall be for the plaintiff, becauſe the iſſue is found that 

he did not pay: but if it be found for the defendant, Coke ſaid, 

that foraſmuch as it was an ill plea, no judgment ſhall be for the 

defendant : wherefore here the iſſue being found for the plaintiff, 

judgment ſhall be for him. Whereupon it was adjudged for the 


plaintiff, 


Daniel againſt Waddington, Caax 5, 
Hilary Term, 12. Fac. 1. Rell /. 


RESPASS upon demurrer. The caſe was, That there were If one jointe- 
two jointenants for life, and the one makes a leaſe for ſixty nant make a 
years, if he and his companion live fo long; afterwards he ſur- _ _ * 
renders his moiety, and takes back an » 3, and dies. The Co — 


queſtion was, Whether this leaſe for ſixty years ſhall endure as ſ. long, and af 


terward furs 


jrſer div moiety, and take back eder ehe, the leaſs determines by the death of either of den. 
Jong 
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Daut Jong as his companion lives, or be determined by his death ?= Any 


again 8 f 3 : a . 
wi. it was argued by Joh MoRE, /erfeant, and NicuoLas Hype, 


rox. Fixsr, The limitation being for ſixty years, if he and his com. 

7. Roll, Rep, Panion fhould live fo long, admitting there had been no ſurrender 

| 209. nor ſeverance of the jointure, Whether the leaſe by the death of 
+ Bulit. 30 any of them be determined, becauſe it is a limitation upon the 
1. Roll Ab. 851. Jives of two others ?—But THE CovkrT held, that be the limita- 
2- Rolle 49» sd tions upon the lives of the leſſors or of ſtrangers, all is one; for it 


8. Go Moor. & . a . 
S. C. 3. ban ſhall have continuance as long as any of them live. 


131. SECONDLY, The jointure being ſevered by this ſurrender, aud 
5- £9. 9. a. tak ing back the eſtate, Whether yet the leaſe hall continue during 
Co. Lit. 192. de . it ſh x ir * 
8 the lite of his companion, as it ſhould have endured if the jointure 
x. Co. 145. b. had continued? as it is 3. Eliz. Dyer, 189. and 37. Eliz. Hurhin 
2. Vent. 74. V. Batten, QU£#RE, For the Court did not deliver any opinion a 
Bridg. 43. to that point; /ed adjournatur. 
3 Bec. Ab. 452. . 2 ; . 
3. Cow. Dig. 268. Atierwards, in Hilary Term, 13. Jac. 1. it was moved again; and 
2. Vern. 39. THE CoukT held for the firſt point, that this leaſe determined by 
the death of any of them; for it is, “if they two live ſo long.“ 
SECONDLY, That the leaſe js clearly determined by the death of 
him that made it; for it hath no continuance longer than the join- 
ture continues. Wherefore it was adjudged accordingly. 


Cazr 6. | Williamſon againff Hunt. 
| ey F after Term, 13. Jac. 1. Roll 394. 
A corenant or TY EBT upon an obligation of forty pounds, conditioned for the 
promiſe to pay performance of certain articles and agreements betwixt them. 


Lg I intereſt tor : ADR . 
he lo of mo- The articles were, That the plaintiff ſhould deliver to the de- 


ney, will fup- fendant twenty pounds for the benefit of Conflance his daughter 
port an action. vithin a year; and that the defendant ſhould pay annually to the 
- 3, Roll Ab 25. plaintiff atter the receipt of the ſaid twenty pounds, upon the ſo- 
1 782. cond day of February, until the age of eighteen years of the ſaid Cu. 
Winch. 114, funce, ſuch intereſt money as the ſaid twenty pounds ſhall amount 
4 0 
720. to, according to the rate of ten pounds for the hundred. And 
1. Vent. 198. further it was agreed, that if the ſaid Conflance ſhould die before 
— a * ſhe attained her age of eighteen years, that then the defendant 
23S. ſhould pay that twenty pounds to the plaintiff within ſix weeks 


8. 

£ after her deceaſe. 
The defendant pleaded performance of covenants generally. 

The plaintiff aſſigns for breach, that he had paid the twenty 

pounds to the defendant, according to the covenants, to the vle ot 

the ſaid Conflance, upon the ſecond of February 1699 ; and that 

upon the 27th December, 10. Fac. 1. the ſaid Conſtance attained to the 

age of eighteen years, and not before; and that the defendant had 

not paid to the plaintiff forty ſhillings for the intereſt of the fad 

twenty pounds, according to the ſaid articles, upon the ſecond of 
February, 10. Fac. 1. And hereupon the defendant demurred. 

It was objected, that this is not any breach, becauſe uſury is for- 
bidden and unlawful; then the breach cannot be aſſigned in omit- 
ting the doing of that which is unlawfal to be done: alſo, it dotl 
not appear what the intereſt for twenty pounds a year is : and al- 
though it be ſaid, “according to the rate of 101, per 10al. arms 

yet the Court ſhall not intend it to be ſo. 1 
| ; 


And 
„ 

com. 
cnder 
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But ALL THE CourT (Coke abſente) conceived, that it is a WII 
ſoſficient breach; for the payment of the intereſt after the rate of —— 
101. per 100l. is not merely againſt law, but is tolerated; and when g 
it is ſecundum ratam of 10l. per 100l. the Court knows well that it 
is 40s. for 20l. for the year. Wherefore it was adjudged for the 
plaintiff. | | 
NoTE. A writ of error was brought _ this judgment ; and — 2 
the error aſſigned was, Becauſe it is not ſhewn that the forty 1hil- _ Sn io 
lings was after the rate of 10]. per 100l. for the year, nor what the ,r,,, 0 
intereſt of twenty pounds amounted to.— Sed non allocatur ; and hw th: rate 


che judgment was affirmed. or due ae. 
f See 12. Ann. c. 16. Foſt. 603. 
Withers againſt Henley. Casr 7. 


Hilary Term, 12. Jac. 1. Roll _. 


ESPASS; for that on the 28th April, 10. Fac. 1. the defendant Falſe impriſon- 
took and imprifoned him, and detained him thcre for the 3 
ſpace of a month. dnels a potions 
The defendant juſtifies, becauſe a writ out of the exchequer iſ- 9 1 2 
ſued to take the plaintif and his lands, until he ſatis ed the king, —.— = 2 
&c. ; and that ſuch a ſheriff of Somer/et/hire took the plaintiff iu or a [uprſcdcar 
execution; and that by virtue of a /at:tat, at the ſuit of one Robert by the Court; 
Brown, he took the plaintiff, et in exitu ab officio left him in priſon for every de- 
to Robert Henley, being ſheriff, his ſucceſſor, &c. which 1s the ſame —— 
impriſonment. Ante, 248. 
The plaintiff replies as to the execution out of the exchequer, 1. Inſt. 5;. 
that there was a ſuper ſedeas out of the ſame court delivered to the 1. Roll. Rep. 
defendant, quod eum deliberaret fi ea de cauſa et non alid fuit impri- w_ 
Jonatus : and as to his detainment upon the /atitat, he pleaded that, Ra 45. R 
the ſaid Robert Brown, the plaintiff in the ſaid ſuit, commanded , pw, 97 
the ſheriff to diſcharge him of his action before that his impriſon- F. N. B. 236. 
ment, and made to the ſheriff a releaſe of that ſuit; and yet not- Pt 2. 


withſtanding the defendant detained him. —— 


Upon this replication the defendant demurred. FIRST, Becauſe 685. 

It now rs, by the plaintiff's own ſhewing, that he was once - = 
lawfully impriſoned ; and although a /uper/edeas came after, ad- -* | F* 2 
mitting it were to be allowed by the ſheriff, yet it cannot make 8 671• 
the caption unlawful, but the detention only. And it was alſo 1. Ter. Rep. 336. 
2 that the ſheriff, although he hath a ſuper/edeas, yet he is not 

bound under pain of falſe impriſonment to allow thereof; but he 
may return the writ and the priſoner with the ſuper/edeas, and the 

Court may diſcharge him : and therefore there is difference where 

the arreſt is before the ſuperſedeas delivered, and where after; for 

in the laſt caſe the arreſt is unlawful, but not in the firſt, Vide 


2. Hen. 7. pl. 19. 19. Hen. 6. pl. 4% 9. Edw, 4. pl. 3, 


But ALL ruꝶ Cour held, that the ſuper ſedeas was as good cauſe 
to diſcharge him, as the firſt proceſs was to arreſt him; and he 
ought to obey it at his peril : and in regard he hath not done it, 
he is chargeable with falſe impriſonment; and that the detaining 
him in priſon is a new caption, and he may well declare of caption 
and impriſonment, 


SECONDLY, 
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To treſpaſ of SECONDLY, It was objected, that tlie ſheriff is not bound to obe: 
falſe impriſon- the plaintiff's diſcharge upon the /atitat : for although a ſherif 
RG upon 1 's command may let a priſoner out ot execution, 
by virtue of a 28 27. Hen. 8. pl. 24. and 13. Edu. 3. Bar,” 253. are, yet he 
latitat, the is not bound to do it; for he peradventure doth not know whe. 
plaintiff may ther he be the ſame party who made the diſcharge ayd brought the 
reply, ow mw writ: and it would be miſchievous unto him to inforce him toe 
beat orit com. take knowledge thereof; for if he be not the ſame perſon who 
manded the made the diſcharge, he may be charged in debt, or in an action of 


ſheriff to di- the caſe upon an eſcape. 
charge him. 


i But ALL THE Counr held, that the replication was well enough; 
5 Eliz. 44. for as well as the ſheriff may take knowledge of the party to arteſt 
Ney. 399. him at his ſuit, ſo he is to take knowledge of the party to accept 
his diſcharge : and although in this caſe the arreſt was before his 
time (2:5. in the time of the former ſheriff), yet in the law's in- 
tention it is all one, and he is bound to take conuſance of the 

___—- plaintiff as well in the one caſe as in the other. | 


DoDER1DGE faid, if the caſe had been that he had not any co- 
nuſance of the plaintiff, and therefore refuted to diſcharge the pri- 
ſoner, he ought to have pleaded it ; but now having demurred 
upon the replication, he doth confeſs that the phintif in the firſt 
action did make the diſcharge.— Wherefore, upon the firſt argu- 
ment at tlie bar, it was — for the plaintil. | | 


 Carzs, King againſt Sir Euſebie Andrews, 
LATE SHERIFF OF THE COUNTY OF NORTHAMPTON. 
Trinity Term, 12. Jac. 1. Roll 1371. 


In an action for A ETION UPON THE CASE, for ſuffering one Burd:t t 
an eſcape, if a eſcape, who was indebted to him in ſeventy-one pounds, and 
= pers; wwe arreſtcd by virtue of à /atitat ſued by him, intending, upon his ap- 
merit nde the PEATaNCE and bail given, to declare for that debt; where he was 
arceſt, and not arreſted by Sir John 1/cham the former ſheriff, and left in priſon, 
the defendant, the 2 uffered him to go at large without finding — 


3 * for his appearance. 
Mr ally " Upon not guilty pleaded, all this matter was found by verdi?, 


euſtody, the that the ſaid Sir John Iſebam arreſted him, and at the day, &c. te- 
e turned /anguidus, c. and afterward, in cxitu ab officio ſus, delivered 
ve Judgment. him to the defendant as a priſoner for this cauſe, and the defendant 

1. — 5335. ſuffered him to go at large. 
| Foph. 5 And, without argument, iT was AUD for the plaintiff; 
Cre. EH. 33. for this permiſſion to eſcape is juſt cauſe of action; for he by this 
305. 834 mans is defrauded or delayed of his action: and although it be 
— wa- found that the other ſheriff returned languidus, &c. which is 
— 9. more than is in the firſt declaration, yet that is not material to 
the plaintiff, he remaining always in priſon ; and that was to ex- 
cuſe his bringing the — at the day. M herefote it was ad- 

_ judged for the plaintiff, | 


dee tho 3, Gee, 1. Cong, f. f. 47 
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Gold againſt Henry Death, n 


EXECUTOR OF'JOHN DEATH. | 


EBT upon an obligation of three hundred pounds entered Into — 
by the teſtator; the condition whereof was, That “whereas — ve 
Anthony Death, ſon of dic ſaid Jobn, was bound apprentice ma — 
plaintiff for eight years, if he during that term wa ed, miſpen ed, due proof of a 
or conſumed any the wares, goods or merchandiſe of the plaintiff's ; — aQ, 
men if John Death or his executors, within three months after due — — de 
uf thereof made, either by the confeſſion of the ſaid Anthony; , Agent 
Neath, or otherwiſe howſoever, and notice thereof given the ſaid pied that the 
7% hn Death, or them who ſhould render him recompence and ſatis- plaintiff had not 
faction, make ſufficient recompence and ſatisfaction of all ſuch proved the act 


monies as ſhall be ſo duly proved to be conſumed, &c. that then, &c. 990% _—_— 


The defendant pleaded, that the plaintiff before the writ brought that the party 


had not proved that the ſaid Autbony Death had conſumed, &. = 5 _ 


intiff replies, that the ſaid Anthony Death had, within due notice of 
as — viz. ſuch a day conſumed, &c. four hundred pounds of ſuch confefion 
wares and merchandiſe of the plaintiff's ; and that the ſaid Anthony was * 5 
Death, ſuch a day, year and place, had, by writing under his hand, chough the gat 
confeſſed that he had conſumed the faid four hundred pounds ; modeof proving 
and that ſuch a day, year and place, he gave notice to the defendant fatt is by trial 
that the ſaid Anthony Death had conſumed, &c. that four hundred — 
pounds, and that he had confeſſed it under his hand, and ſhewed ,j;.. — 


the confeſſion to the defendant ; and that he within three months other medium 


after had not made ſatisfaction. _—_ _ 
The defendant thereupon demurred. , Poſt. 488. 


SrrjeaAnT HUTTON ge that this replication is not ſuffi- , 84. 18 
cient to entitle the plaintiff to the action; for the defendant ought Hobart, 92.2 17. 
not to make ſatisfaftion but within three months after notice of Moor, 8. 345. 
due proof, &c.: and that proof ought to be by action brought, an _— Rep. 
and trial at the common law againſt the apprentice, or by conteſ- 2. Roll. Ab. 399 
ſion of the apprentice upon an action brought againſt him, for 3. gug. 55. 
the common law eſteems not of any proof, but by trial of a jury ; Perkins, 8. 791. 
nor of any confeſſion, but of that which is upon record, Cro, Eliz. 723, 


47% 

But againſt that was argued and reſolved by ru Covnr, that 1. Leon. 256. 
although generally proof is to be intended trial by a jury, which 1s '- = $7: 3 
the moſt notorious and abſolute proof; as it is ſaid 4. C. 74. « 1 
5. G. 108. 6. Co. 20. 10. Edw. 4. pl. 11. 7. Rich. 2. Lit. 1. Lutw. 665. 
B. 241.; yet proof may be in another manner, according to the Term Rep. in 
intention of the parties, ſhewn by circumſtances in wri ting, which C. B. 64. 
when it is referred to a time after proof, it cannot be referred to 5 mo 
trial for proof; which, by the circumſtance of time wherein it is — | 
to be made, or of the perſon before whom it is to be made, cannot 
be by trial; but it ought to be in ſuch manner as it may: avif proot 
ou 4 to be made to the defendant within two days, that cannot 
be by trial, but it ought to be only by witneſſes who will affirm it 
before him: ſo if it were that he prove it hefore F. S. that ought 
to be done by witneſſes produced before him; which is proved 
by the ſaid Year-book of 10. Edu. 4. pl. 11, | 
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Gor. DoneriDGt relied upon the book 33. Af: pl. 1. : and the proof 
againſt. here being referred to the confeſſion of the Party, it 1s ſufficient if 
En confeſs it under his hand if it be true; but if it be not true, it 
cannot bind the defendant, but that he may well traverſe it, that 
he did not know it to be true; but prima factc it is a good proof: 
wherefore he having demurred thereupony it is confeſſed that he 
made ſuch proof, and that it is true.—T he replication therefore 

was held good; and it was adjudged for the plaintiff. 


Norz. A writ of error was brought upon this judgment in the 
exchequer-chamber, and the error aſſigned in point of law, and the 
point moved in the king's bench was firſt inſiſted upon, Whether 
the proof were good ?—And ALL THE JUSTICES AND BARoxs 
conceived it to be good enough. 


A — in But then an exception was taken to the * ex- that it is not 
— an alledged that this notice was given to the defendant after the death 
boud condition. Of the teſtator; for if it were in his life time, it was to no purpoſe, 


ed to pay o and the ſtrongeſt ſhall be taken againſt him who pleaded it.—And 


 woticerotheobli- ALL THE JUSTICES AND BARONS held this to be a material ex- 


—_ _ 3 ception, and an incurable fault; for it ſhall not be aided by any 


kdge that le intendment. Wherefore for this cauſe the judgment was reverſed 


ice was given afier the death of the tettator. S. C. Hob. 93. 


Cas 10. | Prat againſt Stearn. 
Hilary Term, 11. Jac. 1. Roll 1140. 


A nuiſance is R EPLEVIN: Upon demurrer the caſe was, That a frecholder 
prefentable d. I erected a dove-cote upon his freehold where there was not 
i any before, and ſtored it with pigeons: this was preſented at the 
mutt conclude, leet, and a pain aſſeſſed to amove it by ſuch a time; and for not 
* wo the com- amoving it he was amerced ; and for the amercement a diſtreſi 
2 nuiſence taken by the lord of the leet. The queſtion was, Whether this 
ge bib, dittreſs were well taken ? 

eee " FirrsT, Whether the erecting of a dove-cote by a freeholder, 
fixed, the lors 2d ſtoring it with doves, be a nuiſance and offence againſt law ? 


oe gr og SECONDLY, Whether the lord may diſtrain without ſpecial 
$«{ gs. Ifa new cuſtom for a pain or amercement in a leet ? | 

ve-cote be a 
— Coke, Chief Juſtice, held, that it was a common nuiſance, and 
Poſt. 1. enquirable in a leet; but the other Juſtices ſeemed to doubt 
5. Co. 104. thereof. But for the ſecond point they all reſolved, that he might 
8. Co. 41. diſtrain, or have his action of debt for ſuch a pain or amercement: 
Cro. Elz. 148. hut as to the matter they would not ſpeak, becauſe the preſentment 
#Com.Dig. 166. was not good; for that it is preſented, that he erected a dove- 
5. Mod. 130. Cote, and ſtored it with pigeons ; but he doth not ſay in the 
Salk. 175. 802. preſentment that it was ad nocumentum legiorum domini regis ; which 
Ld. Raym. 69. ought to be in every preſentment: and although the party hath 
many +5 g here averred that it was ad commune nocumentum, yet that is not ſuf- 
4 Hawk, P. C. ficient; for it ought to be in the preſentment, which is the charge: 
351, 362. and and this fault was held incurable. Wherefore it was adjudged for 


the caies — the plaintiff, . 


Ses 1. Jac. 1. c. 27. and 2. Geo. 2. c. 29. ü 
Penning 


m, he ſhall not now affign it for error. Vide 39. Hen. 6. pl. 41. 
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penning againſt Judith — Plat, Executrix of Sir Hugh Ce 11 
at. 
Trinity Term, 12. Jac. 1. Rell ultimo. 
COVENANT ; for that the ſaid Sir Hugh Plat by indenture 3 
reciting, Whereas he was poſſeſſed of the leaſe of a farm called — : 
New-Barns for ſuch a term, he thereby covenants that the plaintiff %; by fach an 
and his wife ſhall enjoy it during the term, without interruption indenture, is 
of him or Judith his wife: and alledgeth the breach, that although | agen an 
he performed the covenants on his part, and entered, Sir Hugh — d — 
Plat the teſtator, in his life-time, ſuch a day and year entered a — pov 
and ouſted him, ſo as he hath not performed the covenants, &c. « nanted, Ac. 
The defendant thereupon demurred. Poſt, 537+ 
Fixs T ExCEPT10N, For that the indenture is alledged by _ Cro. Elz. 195, 
um exiſtit; whereas it ought to be alledged, that by ſuch an inden- e 2 
ture it is covenanted.— Sed non allocatur. * 2 
1. Sid. 375. Salk. 515. 
SECONDLY, Becauſe he doth not alledge quod idem tamen le teſiutor, A breach of co- 
&c. ſo as it is not a full breach.—Sed non allocatur: for although it venant need not 
be not ſo formal and preciſe as where it is with an idem tamen, &c. ——— 
yet for that it is Iicèt he entered, the teſtator expelled him, it is 2 Ante, 193. 
direct affirmative, and well enough. 8 
5. Com. Dig. 233. Plowd. 125. 3. Leon. 67. 1. Saund. 117. Salk. 686. 


And although the covenant is, that the plaintiff and his wife on a covenant 
ſhall enjoy it, and the expulſion is of the plaintiff only, it is good that A. and bis 
enough; becauſe the huſband hath the ſole profits and poſſeſſion: — — 2 
and although the entry of. the teſtator is not alledged to by eds, 
ſo as he is merely a tort feaſor, and that treſpaſs lieth againſt him to / is cuſh- 
recover damages; yet becauſe it is expreſſed that the plaintiff and cienr, 
his wife ſhall enjoy it without interruption of him or his wife, ſo 2. Burr. 1032. 
as ſhe is in the expreſs words of the covenant, he ſhall have this 3. Com. Dig 46. 
ation, although he might have had his remedy by action of treſ- Safe. 
paſs. Vide 26. Hen. 8. pl. 3. Dyer, 328. Wherefore it was ad- Bes. 383. 
Judged for the plaintiff, 


Lamb againſt Wiſeman. 

Hilary Term, 11. Jac. 1. Roll 1036.— In the Exchequer Chamber. 
ERROR of a judgment in the king's bench, in debt upon an The return of a 

obligation of two hundred pounds. The error afligned, writ by gabe ce- 

uſe the venire facias being awarded to the coroners, was re- unt“ _ 4 
turned by J. Barton and Thomas Roe coroners ; whereas at the tes A a 
time of the writ awarded and returned there were two other coro- cannot be af. 
ners, viz. William Salter and Thomas Peach; and the return ought ſigned for error. 
to have been in the name of the four coroners; and in nulls g er- 2. Roll. Ab. 63. 
ratum was pleaded. Hob, 70, 

This being the ſole error aſſigned, all the Juſtices of the com - 

mon pleas and Barons of the exchequer, except WARBERTON, 
held, that it is not error. 


Fixs r, Becaũſe it ought to have been taken by way of challenge 8e Shepherd's 


at the time of trial; and foraſmuch as he hath not challenged Cute, Cafes in 
Crown Law, 


39. AV pl. 12. | DM 
SECONDLY, Admitting it were error aſſignable at the common 


law, yet now, being after verdict, it is aided by the ſtatute, * | 
aids 


5 


Cast 12. 
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Lu aids miſ-feturns and inſufficient returns; and this is but a miſ. 
. return. Wherefore the judgment was affirmed. 
ISEMAN. 
c 13. | Lady Plat againſt Plummer. 
Trinity Term, 12. Jac. 1. Roll 558.—In the Exchequer Chamber. 
A bill brouzht ERROR of a judgment in the king's bench, in debt upon an 
OD _ obligation. The error aſſigned was, Becauſe the bill was filed 
fied is 4 Iith February, and the bail was filed 12th Februury, fo as the bill 
for the filing Was before any bail; and it doth not appear that the plaintiff was iy 
relates back to ciſtodid mareſchalli.— Vet foraſmuch as the bill, whenſoever it were 


We ga day of filed, hath relation to tlie firſt day of the Term, and the day and 


te Tam. filing is not material, therefore this error was diſallowed, and rule 


S. C. lenk. * 
S. S- Jen 28. given for aſſurance of the judgment. 


y33 5.C. Hob. . Vent. 135. Salk, 100. 1. Bac. Ab. 214, 215. Cowper, 454. Dougl. 62, 
note (30). 112. note (47). And fee Tipp's Practice of the Court of King's Bench, c. 14. p. 185. 


Cas 14. Sir James Sandelow and Others againſt Deverton. 
; Hilary Term, 11. Jac. 1. Rall 1377.—ln the Exchequer Chamber. 
A writof error IR JAMES SANDELOW and D. Tenant and J. B. bring a 


will not ke ona writ of error againſt one Deverton, ALIAS Forreſt, of a judg- 
judgment in . e Ag utes : 
Eis fa, ment given againit Si James Sandelow 2s principal, and againſt 
agsidtt ball. D. Tenant and FJ. B. as his bail; and there were errors aſſigned as 
Ante, 135. 171. well in the principal judgment as in the proceeding againſt the bail. 
Poſt. 620. Upon the /cire facias brought ad audiendum crrores, the defendant 
4 pe”, IS > 2 
S. C. Hob. 52. he in ahatement of the writ of error, becauſe the principal and 
Cro. Car. 309, bail cannot join ina writ of error; for the proceedings and judg- 
_ 1. Roll. ments againſt them are ſeveral.—And upon this demurrer, the 
SC. fa, JUSTICES AND BARONS, without argument, held, tit this writ of 
Abr. 754. error lies not; for tizey may not conzoin in any ſuch writ. 
1. Jones, 360. 1, Cum. Dig. 13. 479. 1. Salk. 263. 5. Mod. 230. 


The bail cannot And they held, that the bail upon the judgment in the /cire fa- 
; ne" pon tne dag ment ſeire 

bring error ot ciat cannot have a writ of error; for it is out of the ſtatute of 
237. Bis. e. . 

againſt the TE 3 _ 1 
prince: pal. It was alſo much doubted whether a writ of error, coram volis 
tel ab. ns ? e/idet, can be brought by the principal; and it was afterwards re- 

*749: ſolved that it could not. | 
Cro. Car. 300. 


403. 481. 561. 575- Hob. 72, 1. Lev. 137. 3- Term Rep. 79- 


Cass 15. Matthews and his Wife avainflt Thomas Coal, Thomas 
HY Doughty, and J. B. 
In the Exchequer Cham'er, 


When the cau% T RESPASS, for the battery of the plaintiff's, wife. The de- 


of action is joint, fendant TH Ca! pleaded generally not guilty. Thoma! 


damages moſt Dgyghton plended, that he is and was at the time of the tre ſpaſz 


5am Apr conſtable of Haveri! in Eſſex ; and pleaded not guilty. J. B. the 

pl-a3 be feverat, third defendant, pleaded de /on aſſanit demeſue: ſo three iſſues being 

Ante, 113.349. Joined, one jury found all thote iſſues for the plai.: riffs, aſſeſſed da- 

11 Co. 5. mages entireiy to forty pounds, and judgment uus given accordingly. 

Cro. Hiz. 850. A writ of errot was thereof brought in tlie exchequer-chamber, 
. Lev. 324+ Becauſe they ovght to have found feveral damages upon the ſeve 


1% jillues.— Sad as ailocatur ; and the judgment was affirmed (a). 
a Cem. Dig. 625. Dougl- 37. 720. 
(a) See Lill v. Coodchils, 5 Burr, 2739, The 


miſs 


"he 


The King againſt The Biſhop of Norwich, Thomas Cole, cx 46. 
x and Robert Saker. 
Eafter Term, 13. Jar. 1. Rell 21. 


UARE IMPEDIT to preſent to the vicarage of Haverell; und ti the preſentee 
ſhews for title, that Thomas Cole the defendant was ſeiſed in to 20 advowſens 
fee of the manor of Haverell, to which the advowſon of the vi- — 
carage was appertaining, and that the church became void by a dofted, 3 
ſimoniacal agreement made betwixt the {aid Robert Saler and the a cannot 
wife of the patron, that the patron ſhould preſent him; and ſhews take advantage 
what the'fimony was in ſpecie, and that the patron accordingly d —— 
reſented him: wherefore e ſtatute of 31. Lz. c. 6. (reciting I 
it) the church is void, and it belongs to the king to preſent, and the he be removed 
defendant diſturbed him, | 4 by quare in- dit. 
The defendant pleaded, that queen Elizabeth was ſciſed in fee of Ante, 123. 
the rectory of Haverell appropriated, whereto the advowſon of 5- C. 1. Rall. 
the vicarage appettained, and died ſeiſed; and that the rſonage * — "IR, 
came to the king by deſcent ; that the vhvrch being void, the faid 33. 
Thomas Cote pretented the defendant by uſurpation, and that the Co. Lit. 119, 
defendant was admitted; inſtituted, and indutted; and afterwards 120. 123. 344 
the king preſented the defendant to that advowſon of the vicarage, nou 
who was admitted, inſtituted, and inducted. and is incumbent of! Rall. A. 136. 
the king's preſentation ; and traverſeth that the advow ſon of the 3%. 
Vicarage was appertaining to the manor of Haverell. And here- 6. Co. 30. 49+ 
upon the king's attorney demurred. == Noy, 25. 


4 ; | , Lutw. 2090. 
Upon the firſt argument, without any difficulty, it was adjud 

to be All: for FIRsT, When one is ar ron raw — See 1. Will. & 
ducted by the preſentation of a common perſon, although it were Marty, c. 16. . 2. 
by uſurpation upon the king, vet the king cannot preſent ano- 

ther, the church being full, without removing the incunibent by a 

guare impedit, who is in de fatto, although he be not in de jure; aud 

the church is full of him, until he be removed by a judicial means, 


or by reſignation, 


Coxx ſaid, it had been adjudged, that if 4 church be void, and a Simony wihour 
ſtranger, without the privity of the ifter-incambent, procure the the privity of 
patron to preſent, and give to him any ſum of money for his pre- — 
ſentation ; although the after incumbent be not privy to that fimo- ntattan vnd. 
niacal contract, yet inaſmuch as he comes ih by a 4 re- Poſt. 333. 
ſentation, the church is void, and it belongeth tò the king to preſent, co. Car. 231. 
Ambler's Rep. 268. 


So it is where the incumbent makes a fimoniacal contract with A corrupt con- 


che friend or wife of the patron, and the patron knows not there- uad with the 


of (a), and the incumbent is preſented thereto by means of him an, fn we 
who made this fGimoniacal contract, he is within the ſtatute of though the 
31. Eliz, c. 6. and the king may preſent. patron himſelf 

be not privy thereto. 1. Roll. Rep. 235. 3. Lev. 337. 4+ Bas. Ab, 47% 


(a) By 12. Ann. ft. 2. C. 12. it hs de- living, and Mall be t preſented 1 
Clared to be a bn, oniacal contract, if aby ant the party is ſubje@ed to all the ecele- 
en 'or money or profit ſhall procure, in fiaſtical penalties of fimony, is diſabled from 

's own name, or the name of any other, holding the benefice, ard the preſentation 
the next preſentation to any eccleſiaſtical devolves to the crown. 2. Bl. Cem. 259. 


' CRO. JAC, | Cc . Allo 
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An incumbent Alſo he ſaid, that the incumbent who is once preſented, admit- 
inſtituted by ö ted, and inſtituted by a ſimoniacal contract, is a perſon diſabled to 
arp enjoy that benefice, although he obtain a preſentation de nov, 
be preſented to from the king; for the ſtatute hath diſabled him during his life 
the benefice d. to have it. And for proof thereof he ſaid, that it was reſolved by 
dere, but is for the lord chancellor and himſelf upon conference with the other 
oooh nn © Juſtices, upon 2 queſtion referred to them by the king, that one 
Poft. 534, Si Robert Vernon, being cofferer to the king, contracted with Sir 
Hob. 75. Arthur Ingram for money to aſſign his office, and Sir Arthur Ingram 
Co. Lit. 120. obtained a grant thereof from the king, that by the ſtatute ot 
234 . F:. Fdw.6. c. 16. he is a perſon diſabled to take. that office, fo as 
3- init 154 at no time during his life he can have it, although it become void 
"Car. 6x, by the death of any other officer thereof, and a new grant be made 
2. Bac. Abr. to him: and fo helticld it to be in the caſe in queſtion. — Wherefore 
730, 731. he and the other Juſtices conceived the plea to be ill, and that 
—— P. c. judgment ſhould be entered tor the king. 2 | 
The advowſon  AXOTHER EXCEPTION was taken to the declaration, that the 
of a vicarage, title is to the advowſon of the. vicarage appertaining to the manor ; 
though uſually which cannot be: ſor the vicarage is extracted our of the parſonage; 
pendant o and therefore: the:advowſon thereof appertaineth to the parſonage, 
os. © and cannot in to the manor.-Sed non allocatur : for al- 
pos. as Go the advowfon - the vicarage : uſually 3 to the 

| onage, yet it is not of neceſſity, and it may be appertaining to 
— — manor. Vide 19. Edw.. 3. * 2. Rich. 3. 10 Grant, 89. 
Cro. Eliz. 811. And it was afterward adjudged for the king. ; 
Moor, 894. 1. Roll Rep. 235, Vaugh- 2. 1. Danv. 1. 2. Viner, 596. Ld. Raym. 200. 

| Carr 1. Robins againſt Sanders. 
X Eafter Term, 13. Jac. 1. Roll 21. 

Jadgthent en- EEROR. Becauſe the judgment was entered. ideo conceſſum ef! 
tered © id.o cone per curiam, quod querens recuperet, &c.” where it ſhould be, 
3 * CONSIDERATUM <8.” To make good this entry, divers cafes 
* der atem g, Were Cited in the precedents of LoxD CoKE. But it was anſwered, 
is erroneous. that it was a miſpriſion by the printer, and that it is not ſo entered 
Ante, 6. in the roll; for it was alledged, that . confideratum ef?” is more ef- 
Cro. Eliz. 145, fectual than * conceſſum g; and precedeims are zounded upou 
Gro, Car. 442. great reaſon, and are to be obſerved. 
Dougl. 116. 7. Term Rep. 782. 8 ä 

Cavs 18, | - _ , Bayly againſt Merrel. 

Trinity Term, 13. Fac. 1. 


On an agree- AET ION ON THE CASE. Whereas 10th December, 11. Fac t. 

redet mech © > There was communication betwixt the plaintiff and defendant, 
gur cur. an ac. concerning the hiring the plaintiff to carry for the defendant with 
tion wilt not lie horſes and wain a load of. madder from Exhall, in the county of 
for feel af- Eſſex, to Uppingham, in the county of Rutland ; and that then and 
— mat there, to deceive him in the carriage thereof, the defendant affirmed 
a leſs quantity of fraudulently that the ſaid load of madder was eight hundred pounds 
cs. chan in Weight; whereto he giving credit, undertook the charge of the 
fa@ they weigh- ſaid madder; and that the defendant promiſed him to pa Ge every 
ed; forthe hundred weight 28. 8d. and he, giving credit that the ſaid madder 


— was but eiglit hundred weight, carried it according to the ſaid agree- 

- Into the truth of the aſſertion, Ante, 196. Poſt. 494. S. C. 3. Bulſt. 95. 1. Roll, Ab. 101. Velv. 20, 

1. Sid. 246, Cat 90. Salk, 210. 3. Term Rep. 31. 
2. ö ment; 


| Michaelmas Term; 13. Jac: 1: in B. N. 387 


ment; and alledges in facto, that the ſaid load of madder weighed Barr 
much more than eight hundred weight, viz. th thouſahd two _ 
hundred weight; by reaſon- whereof his horſes, drawing the ſadd 
wain with the load of madder, being laden with ſo great weight, 1. Bac. Ab. 168. 
were compelled ita vehementer laborare et trahere, that ſeven of his 
horſes which drew the ſaid wain ratione inde peribant, per quad, ct 
The deſendant pleaded not guilty ; and it was found againſt him. 

It was now mbved in arreſt of judgment, that this action lies not; gee 
for he being hired to carry by the hundred, it was his own folly to Caſe, Burr. Rep.- 
overload his horſes ; and it was a matter which lay in his own view 112 f. and Black, 
and conhſance: and if he doubted of the weight thereof, he might NE. F. C. 
have weighed it ; and was not bound to give credence to another's 43. 
ſpeech ; and being his own negligent, he is without remedy : as 
where one buys an horſe upon 3 him to have both his 
eyes, and he hath but one eye, he is remedileſs ; for it is « thing 
which lies in his own cottuſance, and ſuch warranty (a) or affirma- 
tion is not miterial, nor to be regarded: but otherwiſe it is in caſe 
where the matter is ſecret, and lies properly in the conuſance of 
him who warrants it, and cannot be known to him who buys or 
makes the contract; for the law gives no remedy for voluntary 
negligence. | 

THE waoLE CouRT was of that opinion; although it was ſaid, Ser the cafe of 
that there was apparent fraud here in him who affirmed, &c. and Pally v. Free» 
peradventure the plaintiff was a ſtranger there where he undertook Rep. 4 — 
the carriage, and had no weights to weigh it. But it was an- RY 
ſwered, that it was his groſs negligence, that he would undertake . 
a weight ſo far exceeding the affirmation, without cauſing it to be | 
weighed. Wherefore the judgment was ſtayed. 


] See Mr. Butler's note (1). Co, Lit. 365, a, 
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 Ficual count for and that is within the equity of the ſtatute of 2. Hen. 5. c. 3. (0), 


=: - , . 
| 13. Jac. 1. In the King's Bench. 
Sir Edward Coke, Knt. Chief Juſticr 
Sir John Croke, Kut. 8 

Sir John Doderidge, Knut. FJiuſſices. 
Sir Robert Houghton, Kut. 


Sir Francis Bacon, Kut. Attorney General. 
Fr Henry Yelverton, Kut. Solicitor General. 


e 


ast l. fel 7 Dighton and Holt's Caſe. 


No man is BERT DIGHTON and lian Holt were committed by 
I. { the high commiſſioners, becauſe they refuſed to take the 


* oath e officio (a; whereupon an habeas corpus bei 

— — awarded, it was Harne that they hell committed 8 — 
matter which being convented for ſſanderons words againſt the Book of Common 
fubjeQs him to Prayer, #nd the government of the church, and being tendered 
a penaley. the oath to be examined upon thoſe cauſes, they refuſed, and were 
Co. Lit. 158. b. therefore committed: and after three Terms deliberations, the 
2 des. 35. Court now gave their reſolutions, that they ought to be delivered. 
Cro. Elz. 20. Cokx, Chief Tuftice, rendered the reafons : FixsT, Becauſe this 
* examination is made to make them accuſe themſelves of the breach 
+ Bold 552. of a penal law, which is againſt hw; fer they ought to proceed 
3. Ruſh. 1186. againſt them by witneſſes, and not enforce them to take an oath to 
7205. accuſe themſelves. And he thereupon! cited two precedents: the 
2. Mod. 27. one in 10. Eliz. in Lord Dyer, not printed, where LEE, an attorney, 
— 5 was convented before them becauſe he was preſent at mals, and they 
— would have examined him upon his oath of theſe matters; and 
© being impriſoned for refufing the oath, this matter was returned 

upon an habeas- corpus into the common pleas, where he had bis 

privilege, and was diſcharged. Another precedent he cited to be 

m 18. Ele. where Rowland Hinde was convented before them upon 

pretence of uſury, and was offered to be examined upon his oath, 

and refuſed; and being committed for that cauſe, was diſcharged. 


A prohibition SECONDLY, For that it appeared here upon exammation, that 
Fes to-the ſpi- they required a copy of the interrogatories, and were denied them; 


_ grate . where the copy of a libel is denied. Wherefore they were bailed- 


Bbel. Ante, 37. —1. Mod. 308. 1. Vent. 5. Hard. 364. 1. Sid. 403. Salk. 553. 
() By 13. Car. 2. c. 32. no ecclefiaſ. ed to accuſe himſelf of any ctiminal matter! 
tical judge ſhall tender an oath ex officio, or Yee Stra. 80. 
any oath whereby any perſon may be charg- (0) See 2. & 3. Edw. 6. c. 13. .. 14 


Car 2. | Sir Thomas Pickering's Caſe. 


Iflands be pur- II. was found by office after the death of Sir John Pickering, that 
ney _ he and his wife purchaſed the manor of Teton, in the county 
anda es of Hertford, held of the king by knight's ſervice in capite, to them 
die leaving his and the heirs of Sir John Pickering ; and that he died ſeiſed thereof, 
heir within age, and of two other manors holden in ſocage; and that Thema? 


the king ſhall not Þ; : . . yy : "ns Wer? 
ho ths Hrnnk, Pickering his ſon and heir was within the age of twenty-one Y 


but body only, in wardſhip. 2. Roll- Ab. 39, Hob. 64. 99» 1 
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and that his wife ſurvived him, whereby during her life there could Sir T. Picxen- 
not be any wardſhip of the land, but of the body only. _ 1NG's Cat. 


Afterwardi in 30. May, g. Fac. 1. Lady Pickering died. In 30. June, If the king 
10. Fac. 1. Thomas Pickering, being within age, was made knight. In _ his ward 
30. Dec. 10. fac. 1. he attained his age of twenty-one years, and knight * 
tendered his livery, and ſued a ſpecial livery within the time, where- ga,ghip both 
in was a pardon of all intruſions, actions, ſuits, accounts, execu- of body and 
tions and demands, except debts or money, by reaſon of any of- land is extin@ z 
fice or treaſure of the king's converted, or by reaſon of any debt A 
due by any obligation or recognizance. And notwichſtanding the ful age. 
auditor rated a charge upon him for the mean rates after the death Ante, 1 56. 
of Lady Pickering, until his age of twenty-one years; and proceſs 5. Co. 173. 
was awarded thereupon, et ad computand. pro meliore valore. Aud 
hereupon Sir Thomas Pickering came and ſhewed the day when he. 
was made knight, and the ſpecial livery id diſcharge of the mean 
rates: and as to the other charge ad computandum he demurred. 


A caſe was hereupon made, and referred to the Judges; which | 
was debated by HoBarT, Chief Fuſtice of Common Plegs, and by | 4 


Q 


TANFIELD, Chief Baron. 


FixsT, Whether he ſhall be charged for mean rates betwixt An infant war 
the death of Lady Pickering and his being made knight, there clested a knight 
being no office found after the death of the ſaid lady ?—Axp nn >< ze 
THEY RESOLVED, That he ſhall be charged with the mean rates 2 og 
rates until he: were made knight, although there be not any office death of the ie- 
found after the lady's death; which if it had been found, nant, withgut __ 
was clear that he ſhould be charged; for then the king had been dice foundz for 
in poſſeſſion of the land, and intitled to the profits, in which caſe ay a he 
a ſpecial livery would never have diſcharged them; for that doth Ante, r56.. 
not diſcharge the poſſeſſion, nor give that which is in poſſeſſion, , Co „. 
No more than a releaſe of a common perſon can give a thing-in pyer, 28 
poſſeſſion: and the common experience of the Court is, that a 
ſpecial livery ſhall be conſtrued according to the intent, to diſ- 
charge that which is not in poſſeſſion, but is concealed, but not 
to diſcharge any thing which is in poſſeſſion. But here the doubt 
is, becauſe there is not any office found after the death of the lady, 
which intitles the king to the land; for the other office after the 
death of Sir John Pickering intitles him but to the body. But be- e 
cauſe there was an office before finding the eſtate, by reaſon 
whereof he was in ward for his body, and for the reverſion; and 
it is an uſual courſe in the Court not to have an office after the 
death of a tenant for life, when there was an office before finding 
the inheritance, but all ſhall come in by the ſeodaries certificate, f 
* Which is the information to the Court, and it is the uſual courſe, , 
for eaſe to the ſubjects, to accept of ſuch certificates, and not to 


enforce the finding ſeveral offices; it was reſolved that he ſhould 
be charged. f | | 


. SECONDLY, Whether he ſhall be charged with them betwixt the An infant ward 
time of his knighting and attaining his fall age !—AND THEY RE- a abt 
$0LVED, That for the mean rates betwixt his "being made knight aa unn wa 
and coming of full age, he is not chargeable; for the king, by rates ontil he Y 
making him knight, hath thereby diſpenſed with his minority, comesoffullage. 
and be is in law accounted as if de facto be were of full age. — FU 


' r 
Ce 3 THIkDLyY, 
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| Proceſs of *«d THIRDLY, Whether this charge ad computandum pro meliore ta- 


— lore (there being no office nor former precedents to warrant it) be 
Dana allowable?—THEY RESOLVED, That this laſt che, ge is not war. 
the king's ward Tanted by the law, and being without former precedents, is not al- 
is illegal. lowable: for the king, by way of charge, cannot impoſe a greater 
Hob, 46. 90. value than is found in the qffice ; but in his compoſition for com- 
8. Co. 170. mitting the land, he may impoſe what value he pleaſe; for it is 
= his bargain, and he may retain it in his hands, if he pleaſe, and 
the other, who takes it at a greater value than is compriſed in the 
office, is at his election whether he will take it or not; but to lay 
'@ charge upon thc heir moxe than is in the office, without ano- 

ther office or ſurvey to enhance it, is not allowable. 


Wood againſt Germons. 
Trinity Term, 13. Fac. 1. Roll 1064. Norfolk. 


5 iſojn 2 MENT. Upon a ſpecial verdict the caſe was, Tenant in 
heat, — N acre, and leſſee for twenty-one years of another acre, 
irs may re. lets both of them for ten years, rendering rent, with a proviſo, 
frag, is equi- that if the rent be behind for twenty-eight days, that ** he and his 
-  valenc to ſaying ** heirs might reſtrain ;” and if there be not a ſufficient diſtreſs upon 
he may rain. the land. - they may re-enter. The leſſor dies, and the rever- 
- $.C. y. Roll. fon of the inheritance deſcends to his heir, and the reyetſion of 
— «4.19, be leaſe came to his executors. Afterward the gent being due, 
157 5 enk. and in arrear for twenty - eight days, the heir demanded the portion 
4 E. 120. b. Of rent, according to the value of the land of inheritanee; and it 
Moor, 848.” deing not paid, nor ſufficient diſtreſs upon the land, he entered, 
| — 23. 2. and let to the plaintiff: and the queſtion was, Whether his entry 
„ as lawful or not? | | 
* _ FrasT, Whether theſe words, that“ he might reſtrain, be apt 
words by any conſtruction to ſignify the intent of the leſſor, tliat 
+ If the rent be behind, it ſhould he lawful for him to diſtrain? 
Coke, Chief Tuflice, held, that refrain“ was as much as to fay 
* Aiſtrain, and it ſhall be accepted to be of the ſame ſenſe ; as in 
the TEAR-BOOk 6. dw. 2. recipere ter.” op that terra fe- 
e dibit” for“ remanchit. 3 3 f 
No. If arent be - SECONDLY, Whether (this reyerſion being ſo divided), the rent 
reſerved out of alſo be divided, and apportionable? And if the condition be di- 
id nd © vided, Whether the heir may demand part of the rent, and for 
L pre- non-payment re- enter: But as to this point no opinion was deli- 


— Snag 2 vered ; ſed adiour natur. 


Send to the lf, and aner, whether the rent ſhall be apportioned ? Co, Lit. 147. 7. Co. 23 C. 


Eliz. 607. 622. . . . . 
yh Sir Baptiſt Hicks againff Goates, 
Nos ; Micbaelmas Term, 11. Jac. 1. Rall 12 16. — In C. B. 


On a covenant ERROR of a judgment in the common pleas, in a writ of coye- 
been oel. L. nant, wherein Sir Baptiſt Hicks had judgment to recover four 
—_ acre of hundred pounds. 5 LE | 

0 e The exror was aſſigned in point of judgment, Becauſe the 
meaſured, - plaintiff counts upon a writ of coyenant, wherein was co. 
ſhould be found venanted, inter alia, Whereas the plaintiff had bought of 
wantiog of he Fexry Fleetwood à wood called Aten Park, - eſteemed to 
„heck it had been eſtimated, averring that it had been juſtly meaſured, and that it wanttd 79 
acre, which amounted to 70ol, a verdi finding damages to goot. only is good. —Scd N be 


0 4 


| ea 3. 
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be three hundred acres, after the eſtimation of eighteen feet and a Hicxs 
half to the pole, at the rate of one hundred pounds for every acre, |_ #gin/ 
and had paid five and twenty hundred pounds; that the ſaid Sir Go. 
Baptiſi Hicks and Henry Fleetwood ſhould appoint two meaſurers, 8. C. 1. Roll. 
the one at the election of Henry Fleettooad, the other at the election = 9 all, 
of Sir Baptift Hicks, to meaſure it, before the 31ſt of January fol- — 
lowing ; and if there appeared to be more acres at the ſaid mea - 8. C. 2. Roll. 
ſuring than the five and twenty hundred pounds amounted to, that Rep. 314. 
Sir Baptift Hicks ſhould as much as ſhould be more, before * Term Rep. 
the end of February ; and if the acres did not amount to to much 

as he had paid, that then Henry Fleetwood and Goates ſhould pay as 

much as ſhould be wanting, before the 31ſt of May following: and 

he alledgeth in fact, that he nominated ſuch a meaſurer ; and that 

Henry Hleettvasd would not appoint any before the 31ſt of January. 

That the far! m-1turer juſtly meaſured it, and there were wanting 

ſeventy acres, which amounted to ſeven hundred and tifty pounds ; 

and that he being required upon the tenth of Necember 10. Jac. 1. 

to pay it, had not paid it. The defendant takes iſſue, that there 

did not want any acres to amount to the faid ſum of five and 

twenty hundredpounds ; and it was fouud againſt him, and damages 

given to four hundred pounds, and judgment accordingly (a). 


THe FIRST ERROR afhgned was, Becauſe it is not alledged, On a con 
that there wanted ſo much; but that it appeared by the meaſuiing, o pay accord- 
that there want-1 ſo much, and it might be falſly meaſured. —But 2 
upon the peruſal of the record, it was held to be well enough; for werment that 
it was alledged, that it was juſtly meaſured, and that there wanted the land w- 


ſeventy acres, which is not referred to the meaſuring (which per- juſtly meaſured, 


adventure might be falſe) ; but it is expreſly averred, that there 3 - — 
wanted ſo much. | is — 


1. Term Rep. 638. 


SECONDLY, It was much inſiſted upon, that notice ought to on a covenant 
have been given to Goates that ſo much was wanting, becauſe he to pay ſo much 
was a ſtranger to the meaſuring, and the notice ought to have for land 2 
been before the day of payment, viz.. 31. May, 8. Jac. 1. And manger pond | 
there is not any requeſt herein alledged until December, 10. Fac. 1. ſurement, no- 
which is long after the day of payment was paſt : ſo he takes ad- ticeof the mea- 
vantage of a covenant, broken, where the defendant had not any ſurement is not 
notice given him to perform it.—Sed non allocatur ; for he being —ͤ— 
privy to the covenant, ought to take notice of the admeaſurement pog. + -4 
as well as the plaintiff, and might have been preſent at the mea- Hiob. 14. : 
ſuring: and although: Henry Fleetweed, and not Goates; was to ap- 8. Co. 92. 
point the meaſurer, and did not do it, it was his default; and 1. Roll. Ak. * 
they both being parties to the covenant, the defendant is as well 2 1 
to take notice thereof as the other: alſo in point of covenant, , _ 
notice is not to be given as ſtrictly as it is upon an obligation, 1. Com. Dig. 
which is in point ot forfeiture. - Vide 8. Co. 92. b. Frances' Caſe, 463. | 
10. Edw. 4. pl. 14. & 24. Afterward, notwithſtanding theſe ex- 4: — 5 | 


: ceptions, rule was given that zudgment ſhould be affirmed. \ - 


$4 
3+ Bac, Abr. 713, 71. 


” (a) Sed vide the Caſe of Lowe v. Peers, very ſum is the aſcertaincd damage, and the 
4- Burr. 2229. Sayer's Damages, $9. where jury are confined to it ; and this point of the 
it is ſaid, that where the preciſe ſum is fixed caſe, as here reported, confirmed ; but as 
34d agroed upon between zhe parties, that abridged by Roll. ad Vol. 20g. denied to be law, 


Ce 4 Barbara 
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. | Barbara Herbert againſt Thomas Binion. 
Trinity Term, 10. Jac. 1. Roll . _ 


Awoman bringz 54H ROR, to reverſe a fine in the county of Meant omery by her 
3 and Richard Herbert her hutband. , | n : 

of lands, out of | 

which the was The FigsT ERROR aſſigned was, For that the writ of dedimus 
3 The heir Poteſtatem bare teſte before tlie writ of covenant, and had a ſcire 
i ſummoned as /4c245 to warn the heir and tertenant ; and Thomas Binian was re- 
terre-tenant,and Turned to be warned as heir and tertenant ; and he appeared and 
pleads that his pleaded, that F/i/l;am Binion the conuſee, his father, died ſeiſed, 
father, the c- which deſcended to him as his heir, and that he is tertenant and 
— 1 5 the Within age, and prays, que parol demurrera. The plaintiff counter. 
Lands dei-aded Pleaded the age, ſhewing that ſhe was inritled to have dower before 
to him as heir; the fine levied, and now is barred of her dower by this fine; 
that he is terre- wherefore ſhe ſues to be reſtored to have her writ of dower. And 
* _ it was thereupon demurred, and argued oftentimes at the bar, and 
glontitf coun. afterwards very ſolemnly at the bench, Whether it were a good 
rerpleads the counterplea to ouſt him of his age? | 

age, and ſhews | | 

her titie'to be Cok E, Chief Fuſtice, CRoKE and HovonTon argued, that it 
— was no * ber her to ouſt him of his age; or it is a rule, 
being errone- the heir being within age, and in by deſcent (fo as he is heir and 
oe, to be re- fertenant), ſhall have his age in awrit of error, as 47. Edw. 3. pl. 7. 
Korea only to 9. Hen. 6. pl. 46. and 6. G. 4. b. Martal's Cafe, 


— too And although it was objected, that in dower age is not allow- 
that, a» the in- able, as 5. Edw. 3. pl. 4. 5. Hen. 5. pl. 13. 12. Edw. 4. 
tant was reve. pl. 17. 4. Hen. 7. pl. 1. 17. Edo. 3. pl. 53. and 44. Edu. 3. 
,, as well g/ 23. for the miſchief, when ſhe, claiming but an eſtate 
-x hoy ary for lite, may die and loſe that eſtate ; which was the reaſon in the 
5 3 caſe of Milliams v. Milliams (a), that an infant ſuffering a reco- 
Ante, 171. 393. very by default in dower, he ſhall not avoid it by error for this 
8 C. t Rau. Cauſe; for then ſhe never ſhould recover: and fo it was objected, 
Rep. 223. that in a diſceit or attaint an infant ſhall not have his age, for 
S. C. Moor, doubt of the death of the jurors in the one caſe, and of the ſum- 
* _ KA moners and viewers in the other; and therefore where there is 
276 3: 7 ſuch a miſchief the age hall not be allowed. And it was here ob- 
Cro. Eliz. 567, jected, that it is conſeſſed by the demurrer, that the had title of 
6. Co. 4. dower, if this fine were avoided; yet they held, that inaſmuch 
3. Roll. Rep. as the rule of law is, that an infant by intendment hath no conu- 
Go £3 , ſance to plead in defence of his title, and he might have divers pleas 

to avoid that writ of error, and ſhe herſelf by her fine hath given 
Co. Lit. ago. from herſelf her right of dower by her own act, as long as the 


9 fine ſtands unreverſed, therefore the law ſhall favour the infant 
3 rather than the wife to reverſe his own fine: and although ſhe now 
* "gr — that ſhe claims but dower, yet if the fine were reverſed, 
| might claim another title, which peradventure might reach to 
the inheritance; and this pleading here doth not eſtop her ; and 
= by this means the infant ſhouid be diſinherited, where peradven - 


As) Cro, Elz. $67. | un 


. 7 0 -”  7- 
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writ of error: but if the widow be barred in dower by judgment 
in a writ of dower, and bring error, there the heir ſhall not have 
his age; becauſe it appears by the writ itſelf that the demands 


dower only, and ſued to have it. So 44. Edio. 3. pl. 43. if a wo- 


man being to be endowed loſcth by default in a præcipe, and bring 
a quod ei deforceat, the tenant ſhall not have his age, becauſe the 
* of the woman appears, and ſhe hath not done any act to ſore- 


cloſe herſelf ; but here ſhe hath committed an act to bar herſelf of 


her dower : and although ſhe faith ſhe claims only title of dower, 
that cannot be put in iſſue betwixt them, for an intent to have 
title of action is not ifſuable. 


Coxx, Chief Juſtice, cited, that in our ancient books, as Fleta, | 


c. b. Bra#t. 152. Brit. 327. if a wife after the death of her huſ- 
band ſuffer one to continue 2 year and a day, and he die ſeiſed. 


his heir within age, the wife thall not demand dower during the 
nonage of ſuch an heir, but the paro/ /hall demur, becauſe it was 


her folly to ſuffer him quietly to enjoy it without ſuit; à multo 


fortiori here, where he is in by her fine, and a dying ſeiſed: alſo, a a 


fine is as an aſſurance, and 1s to be favoured as much as may be 
by any means ; and therefore, although dower is to be favoured, 
yet the law will not give her any favour to avoid her own aſſur- 
ance: alſo, counterplea of age ſhall not be but where it appears 
that he is not heir, as a baſtard, or one who 1s not in as heir but 
dy purchaſe, or in caſe of inevitable neceflity. | 


Doper1DGE argued ſtrongly to the contrary, and ſaid, that 
where there was an infant and a wite who demanded dower, both 


were to be reſpected, and are to be favoured ; and the ſafeſt way to 


avoid error was to grant age: but he conceived that it was not the 
true way, and therefore he held, that the age was not grantable; 
for as in dower it is not grantable, no more 1s it allowable in this 
action, which is to bring her to the means to have dower, 4.3. / 22: 
in petition it is not allowable. The pretence that he ſhould have his 
age is, becauſe he might have a releaſe to plead ; but that cannot be 
here, becauſe ſhe was a feme covert (BUT NOTE, ſhe might have made 
arcleate after the death of her huſband) ; which is the reaſon that, 
in a ſcire facias to execute a judgment the heir ſhall not have his 
age ; for the law adjudgeth that he cannot have title, but that he is 
bound by the judgment, as 18. Edu, 3. pl. 34. and 22. Edw. 3. 


and he relied upon the caſes of attaint, 40. A. 27. 47. Edw. 3. 80 


pl. 8. and of deceit. Wherefore he held, that it was not grantable. 
But notwithſtanding it was adjudged, that the paro/ demurrera, 


ture if he were of full age he had a releaſe, or other matter to bar the Ha 


againſt 


Bix Ion. 


pra, 39 
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" Cazx 6. Fir Henry Slingſby again John Lambert and his Wife, 
| Executrix of John Shilleto. 
Michaelmas Term, 12. Jac. 1. Roll 


Jf a perſon re- TSRROR of a judgment in debt in the common pleas ; becauſe 
* TY E the then plaintiffs as executrix brought debt —__ the de- 

fratrix, and the fendant as ſheriff of York, for the eſcape of one George Broun, 
 theriff, upon againſt whom they recovered a debt of eighty-two pounds, as ad. 
execution, fuf- miniſtratrix of Jabs Shilleto ; and that he being in execution, the 


-_ — — defendant ſuffered him to eſcape: reciting all the record in certain, 


debt on this The error aſſigned was, That the firſt recovery was as adminj- 
eſcape brought ſtratrix of John Shilleto, and the debt upon the eſcape is as executrix 
by ihe plaintiff to Fohn Shillets ; which cannot be, that one ſhould die inteſtat 
erroneous. And have an executor ; and the debt upon the eſc ape ought always - 
Ante, 4. 16. to purſue the firſt action: and this action being brought as exe- 
Moor, 4. 680. Cutrix, diſaffirms the firſt ſuit, which ſuppo®th a dying inteſtate; 
Cro. Car. 294. and if an executor bring an action, and recover, and die inteſ- 
v. Std. 29. date, the adminiſtrator of the firſt man may not ſuc execution hy 
Sera- 951. ſcire facias, for there is not any privity betwixt them; as 26. Hu 
1. Ter. Key 601. P. 7. F. Cs. 9. b. and 1. Co. 96. a. Shelley's Caſe (a). And if one 
8 v. recover as adminiſtrator, where he is executor, the party againſt 
Walker, 2. Ter. Whom the recovery is ſhall have an a querela, ſuppoſing he had 
Rep. 126. no right to recover, as 2. Nich. 3. pl. 8. (b) ; d multo fortiori, where 
it appears by their own ſhewing that there is an executor, he can- 
not found an action upon that which he did as adminiftrator. 


And although one and the ſame perſon bring this action as exe- 
cutrix, who firſt recovered as adminiſtratrix, and fo 9 a privity 
therein, which is the principal doubt of this caſe, as DonernG: 
ſaid (for if he had made a releaſe he might have barred that action, 
or if the money had been levied he might well have retained it); 
yet becauſe it appears that he ought not to have an action in 
this manner, ALL THE COURT. held, that the recovery was erro- 
neous. Wherefore the judgment was reverſed. Vide 5. Cs. 23. a. 

(a) See 17. Cur. 2. c. 8. whereby an ad- by the exzcutor, or former adin'niſtrotor, 
miniſtrator de bunt non is enabled to take (6) 2. Saund. 18. 6. Mod. 92, 2. 
gui execution upon a judgment obtained Pecre Wall. 576. 3. Deere Will. 88. 


Cans. —-* Tho. Blanſord again/i Laurence Blanford. 
Trinity Terni, 8. Jac. 1. Roll 1371, 


A teſtator de. "TRESPASS. Upon a ſpecial verdict the caſe was, Thomas Blon 
— 2 ford the grandtather, heing tenant for thirty-two years of the 
+0 tanker e lands in queſtion, and Mein lde two bons, Thomas ather to the 
to his ewo ans; plaintiff, and Laurence the defendant, deviſed his term to his wite 
but if they for her life; and after her deceaſe to Thomas and Laurence his ſons; 
ſhould have if- . and if they have no ſons, equally and jointly together; but if it 
er pleaſe God to beſtow on them bath men- children, then my will 
ſuch ive, If one 1s, it ſhall be feſerved and put out to the uſe and profit of both 
of the ſons has their ſons jointly together, or to one of them, if they both have 


— 2 not men- children; but if it fall out they have no iſſue male, then 
n t 

determination of the particular eſtate, he ſhall have the term. S. C. Moor, 846. 8. C. Godb. 266, 
8, = 3- Bylſt, 38. 8 my 
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; « my will is, after the deceaſe of my ſon, it ſhall he to two of 4 
fe, $6 Henry Blanford's children.“ And be made his wife executrix, 8 
and died: ſhe aſſented to the legacy, and died: Thomas and Lau- | 
having then no children: Thomas three years aiter 


rence enter, 
a ſon, the now plaintiff, who entered and ouſted the defendant, 
* who re-entered. N 
„n, After argument at the bar, it was argued at the 3 and — 
ad- eſtion was about the expoſition of this will, v1z- Temas an 
the 2 having no ſons at the time of the death of the wife, and 
ain. - the one of them having a ſon after, Whether he ſhall ouſt his uncle 
a preſently, or ſhall expect until his uncle and father be dea 
trix It was reſolved by Cox, DoDERTAGE, and HovuGHTON, that 
tate the ſon born ſhall have it preſently ; and that his intention in the 
Favs will was, that his two ſons, Thomas and Laurence, ſhould not have 
re- it if they had a ſon ; and his care was for his grandchildren, 
— auld become of chem, rather than for his own children 
teſ⸗ | 
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Sir Edward Coke, Knt. Chief Juſtice. 
Sir John Croke, Kut. yea 
Sir John Doderidge, Kut. Juſtices. 
Sir Robert Houghton, Xu“. | 
S Francis Bacon, Kut. Attorney General. 
Sir Henry Yelverton, Rut. Solicitor General. 


», 


Cart 1. ; A Fowks againſt Child. | 
Agent ion JFUJECTMENT againft illiqm Child. After verdict, it wa 
ene action an- moved in arreſt of judgment, that the d;/tringas was between 


nexed to the Fotots and Johan. Child; and upon examination it appeared that 
1115. mp8 the writ was ſo; but the panel annexed was entitled, Nomina ju- 
error aided by ratorum inter Rieu. Fowks et WILLIEEMUM CH1LD,” and the 
the verdict. jurors were the ſame perſons who were returned upon the venire 
Ante, 14- 354+ factas. The truth was, that there were two records of / prius, 
Poſt. 457. and two diſtringas's ; the one betwixt Richard Fowks and William 
Cro. Car. 32. Child, and the other betwixt Richard Hool, and John Child; and 
57%; „ „ by the ſheriff's miſpriſion that panel which was betwixt Richard 
4 * * * Foꝛuls and William Child was annexed to the writ of di/tringas be- 
1.Roi!l.Ab.1g6. twixt Richard Fowhks and John Child; and this only was tried, and 


8 not the other iſſue. | 
4 Roll. Rep. The queſtion was, Whether it might be amended or aided by 


168, the ſtatute of jeofails ? 


2 And ir was RESOLVED, that it was aided by the ſaid ſtatute, 


and it is as if there had not been any writ at all: wherefore it 
was adjudged for the plaintiff. | 


Cain 2. George Therne againſt John Fuller. 
| Michaelmas Term, 12. Jac. 1. Roll 


In as a/ſumpit FRROR in an aſumpſit. The declaration ſtated, That whereas 
founded on a Thomas Fuller, the defendant's brother, was indebted to hint 
collateral cory thirty-two pounds, which being not paid, he, for the recovery ot 
eee. 3s the ſaid debt, cxtra curiam dom. reg ad placita coram ipſo rege tenend. 
rance to _ . . 6 d..: 

ſue another, 4/12714* procured an alias cupias to arreſt him, returnable Quinden. 
there is ro need Hill. to anſwer him in placits pred. and that he delivered that writ 
to ſhew the to the ſheriff of Buckingham, who by virtue thereof, on the 24tl 
cauſe of the January in the ſame year, arreſted him; that the defendant affer- 
l wards, /cilicet 12th April, 12. Jac. 1. in conſideration that the plain. 
Cowp. 671. tiff at the defendant's requeſt ad tunc ct ibidem would aſſent and 

be content to deſiſt from farther proſecution of the ſaid ſuit againſt 
the ſaid Tm Fuller ſo begun, and would remit to him his coſts, 


tie ſaid John Fuller aſſumed io pay that ſum at the Feaſt of &. Mi 


chatl, 
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chae!, or then to give him ſecurity to pay the ſaid debt to him at Turnus: 
the end of fix months; and alledgeth in fact, that he did forbear * 
141 : : LI. 

to proſecute, and that he had not paid it, nor given him any ſecu- 
my. After verdift and judgment given for the plaintiff, error 
was brought. 9 

Tux FST Ex Rox aſſigned was, Becauſe he doth not alledge Ante, 207. 
how and in what manner he became indebted.— Sed non allocatur; © oft. 543. 593» 
for although it be true (as all the Juſtices here agreed), th..t an Hob. 18. 216. 
«ſſump/it lies not upon a general allegation againſt the party, quid | —— 14- 
indebutatus aſſump/it, without ſhewing how he was indebted, vg. for , Boldt. 2 —4 
ware ſold, or money lent, or ſuch good cauſe; yet foraſmuch as 1. Com. Dig. 
the debt is here collaterally due by another (a), and the conſidera- 152. 
tion is the ſtaying the ſuit after the arxeſt, it is good enough. | 

Tux SEconD ERROR was, Becauſe it is alledged, that he preſe- The fiyle of the 
culus fuit extra curiam domint regis ad placita, &c. where, as was al- _ 8 King's 
ledged, there was not any ſuch court by that addition; but it ame, 4. 342. 
ought to have been, extra curiam domini regis caram ipſo rege tenend. Poſt. 548. 594. 
for the other addition is only for the Judges of the court, that Hob. 216. 
they are aſſigned, &c.—Sed non allocutur; for it is all one in ſub» 1. Com. Dig. 


| 138, 
ſtance. Y r. Ter. Rep. 24 


Tumprv, Becauſe the confideration, quid of et contenius Forbearance 
ſuit to forbear to proſecute, is no ſufficient conſideration; for he — 
may forbear one day and proſecute again the day following. — Sed fgcarance. 
non allocatur ; for it is a promiſe for an abſolute forbearance of the ot. 683. 
proſecution, for that is implied. | | 3 — 2 — 

0 . 7. ö L 
FourTRLY, The promiſe is in April, and the arreſt being in The ſuing our 
January before, it doth not appear that the writ was returned, nor n writ, and 
that it was continued, nor what became of it, or that it had any ”__ nn. 
eſſence ; and it cannot be ſaid to be a ſuit commenced.—Sed nan al- — — of 

locatur; for being alledged that the writ was ſued out, and that he a uit. 

was thereupon arreſted, it is a ſufficient commencing thereof, the comp. 454- 
ſtaying of which is a ſofficient ground for this action. Where- Doug]. 62. 
fore, notwithftanding theſe errors aſſigned upon the firſt motion 


# them, the judgment was affirmed. 
() See 29. Car. 2. c. 3. 


4 
. 


Ralph Smead againf Badley. . * Cart ze 
Eaſter Term, 14. Fac. 1. Rl... | 


ACT [ON UPON THE CASE, for ſlandering his tiffe ; and mn an con for 
declares, Whereas Milliam Smead, his brother, was ſeiſed im flander of nile, 
fee of the manor of Cole Norton, and died ſeiſed, without iſſue, it is not uff. 
which deſcended to him as brother and heir; and that he entered, wa , e 
and had a purpoſe and intent to affure part upon his ſon for his a * 2 
advancement, and to make leaſes of part; that the defendant, to 17 to ſell the 
truſtrate his intent, uſed theſe words, The plaintiff hath no rare land, but it 
right to the manor of Cole-Norton than a ſtranger; by reaſon maſt ſhew that 


-o 22 ſpeeches he could not make my leaſe or other aſſurance dl. 
F his 10N, , for the parpeir, 
Poſt. 483. 9. C. Yelr. Yg. Civ. Car. 146 


The 
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suzan The deſendant pleaded not guilty; and it was found againſt him, 
8 and moved in arteſt of judgment; that this, declaration was not 
rk. good, becauſe he doth not ſhew any ſufficieiit cauſe of loſs ; for it 
is not ſhewn, that he was in communication to make leaſes or aſ- 


ſtrances for his ſon, but only that he had an intent, which may 
be ſecret, and not known to any.—And for that cauſe TE Covkxr 


held it to be ill, and judgment was given for the defendant, notwith-_ 


ſtanding the precedents in tlie New Book of Entries, folis 55. 


Car 4. Whitchcot againſt Fox: 
If a leſſee co- R EPLEVIN. Upon a demurrer the caſe was; That George Fox; 
venant that he leſſee for ninety-nine years by indenture, rendering rent, co- 


Certain 28 on venants by the ſame indenture, that he will not alien nor aſſigu 
pain of for- his term, or any part thereof, to any other but to his wife during 
—_— it bo her life, and the reſidue of the _ —— his —— oh _ of his 
condition to ungeſt brethren, upon pain of forfeiture of his leaſe. "The leſſee; 
— _ —— a wife, —4 his ter to Edward Fox is brother, who 
Poſt. . aſſigned it to Thomas Hopton. Hopton enters, and makes Lucy his 
1. Roti, Abr. Wife his executrix ; who after paid the rent to the ſaid leſſor as exe · 
408. 422. + Cutrix to her huſband, affignee of the ſaid George Fox, who ac- 
Dyer, 65. cepted thereof, and afterwards entered for the forteiture. 


ban "an . And the queſtion was, If his entry were congeable ? 


1. Leon. 246. F1RsT, It was doubted, Whether this covenant, that he ſhalt 


— not alien, &c. under pain of forfeiture, being only by the leflee, 
vn — — and not by proviſo, be a condition to defeat the eſtate : And it was 
4-Bac. Ab. 342, reſolved, without hearing arguments, that it was; for being by in- 
Dovgi.620.636. denture, they are the words of both parties, and are ſufficient to 


1.Ter.Rep.645. determine the leaſe. Plowd. 142. 3. Edw: 6. 
On a condition SECONDLY, Whether the alicnation to the brother in the life 


to aſſign only of the wife, and this alienation by the brother to Hopton; be a 


be enn, breach of the condition? And quead the firſt point it was objected, 
A, may afign that the baron might, not alien to the feme; therefore the con- 
to another. dition in that point is void, and thereby liberty is given to alien 
1. Roll. Ab. 422. to his brother; and when he hath aliened to his brother, the con- 
Dyer, 152. dition is diſpenſed with, and the brother may alien to whom he 
2. Bolſt. 290. pleaſe.— And ALL THE CoURT was of that opinion, quad the 


Ron: Rep. 68: ſecond part of that queſtion ; but for the firſt part they doubted. 


1. Com. Dig. 473. 3. Will. 33. 2. Term Rep. 425. 

Acceptance f THIRDLY, Admitting it to be a breach of the condition, whe- 
rent from an ther this acceptance of the rent by the hand of the executrix of the 
aſſit nee is a diſ- aſſignee ſhall bar him of his entry? becauſe it is not alledged that 
—_ — he Rad notice of the aſſignment at the time of the acceptance, but 
toahen, that he, ſciens that ſhe was executrix of the aſſignee, accepted of 


Ante, 334. that rent; and ſciens is not traverſable, but he ought to have al- 


4. Co. 28. b. ledged by matter in fact that he had notice, which might have 
Cro. Car. 512. been traverſed.— But ALL THE Cour held, that this * 
552. ſhall bar him of his entry; for where the rent is accepted by his 
. „on hands, it ſhall be intended that he had notice ſhe was to pay 
3. it, and the allegation by way of ſciens is ſufficient; and if he had 


To. Lit. 211. not notice, the leſſor ought to ſhew it on his part: wherefore it 


Cowp. 243- was adjudged accordingly for the plaintiff. | 
Dougl. 58. 46 I. 
2. Ter. Rep. 425. | Loyd 
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38 Loyd againſt Cook. | Cans, 


EWOR in the exchequer- chamber of a judgment given in the t is not acion- 
king's bench, in an action for theſe words: Thou art a witch, able to call no 
« and that 1 will prove; I have ſeen thy imps or ſpirits in the 2 
2 © . 92 . te, 
« night, and thou didſt unbewitch my child. Judgment being 1 5. 306. 
given that theſe words were actionable, it was now aſſigned for post. 531. 600. 
error, that it lies not.— And ALL THE JUSTICES AND BARONS were gb. 129. 
of that opinion : for to ſay, Thou art a witch,” hath been often- 1. Roll. Ab. 45. 
times adjudged not to be actionable; and the addition,“ I have Cro. Car, 324. 
« ſeen thy imps or ſpirits,” is but matter of fancy, and not triable 
whether it be true, and therefore no cauſe of ſlander. W heretfore 


the judgment was reverſed. 


Sir John Bret ageinſt John Cumberland, Executor of Carr 6 


William Cumberland. 
Trinity Term, 13. Jac. 1. Roll 500. 


COVENANT ; for that queen F'izaberh, by her patent, let z Covenant 
houſe to the ſaid H!ham Cumberland, wherein were theſe sint a leffes 
words: . and the ſaid leſſee, his executors and aſſigns, reparabunt , 7-** veg 
© domum prediftam, and ſhall leave the faid houle fo 1 &c.“ $a hon i 
The queen afterwards granted the reverfion to the plaintiff, and venture, where 
to his wife, and to the heir of the huſband in fee; and for not re- te reverſion is 
pairing, the plaintiff brings an action of covenant. Upon this fte tothe 


. h 
declaration the defendant demurred, | — —.— 


FigsT, Becauſe the action was brought by the huſband ſole, ther by the 
where, by his own ſhewing, the wife hath an eſtate therein as well uſband alone, 


as the huſband, | denn wth 
SECONDLY, Becauſe they are not the words of covenant of the Ane, 249- 
leſſee, nor is it the deed of the leſſee (a). | TOS 200-096: 


But Tu. Cob, without argument, reſolved for the plaintiff ; —— 


for the actiou being perſonal, and damages only to be recovered, Cro. Car. 505. 


the huſband may have the action ſolely, or join the wife with him 438. 
if they pleaſe. : ; 8 
16 . 1 273. 
Ckſt. 643. 3. Bulſt. 164. Cro. Elz. 461. 608. 613. 1. Jones, 325. Moor, 912. Strang 
r. Vernon, 396. 1. Com. Dig. 574. 3. Term . : wy wy : * 
THieDLY, They held, that thefe words in the queen's patent What words 
amount to a covenant on the part of the leffee ; and he accepting nt to a co- 


the leaſe is bound by that covenant, Wherefore it was adjudged t. 
for the plaintiff. Foph. 136. 


Powel en Contracts, 242. Dougl. 27.766. 
(4a) Sce Ante, 240, and Poſt, $22. e 97 706. 


Tydcot againſt Weſtcomb. . 3 x Cart 7. 


A VENIRE FACIAS was awarded from J. and not de vicineto Pair: facies. 


de T,—And for this cauſe an exception taken: of — 3 
to be ill, and not amendable. 9 


Berry againſt Penring. Carr 7 | 


DEBT upon an obligation. The condition was, To ſtand to A ſubmiſſion ts 

the arbitrament and order of four ſuch perſons, naming their de »'ditration 
h a: the award be made at ſuch a time by ee pr handy ni, 
"iy and an award by any three of them is good, 


names, 


1. Roll. Ab. 518. 


the four, ok by any three of them, creates a divided autha- 


—— — —— —— — — —— So — 


— — —— 


| 
| 
| - 
| 
: 
| 


— — — ũ RO IC 


— ——— — = — —ͤ —i‚ 


* ſhall ſtand in 
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Baar names, of all actions, &c. ſo as the ſame award be made and dell: 
zer vered up in writing under the hands and ſeals of the four, or any 
Fung. three of them. 


8. C. 1. Rol. The defendant pleaded, nullum fecerunt arbitrium. 


Rep. 3756. 
S. C. * «FONG The plaintiff ſhews, that three of them made an arbitrament un: 
S,C.3.Bulit.62. der their hands and ſeals ; and ſhews what; and aſſigns for breach 


1 the not paying of a certain ſum of money, which they arbitrhted to 


Vent. 50. paid 

2 Keb. 57. The defendant thereupon demurred, pretending this arbitrament 

_ „ be void, becauſe it was not made by all the nut arbitrators ; for 

s. Ab. 13% the arbitrative authority is given to them all four, and not to three 
of them: and tlie — 4 * /o as the ſame be made and delivered 
under the hands and ſeals of them, or any three of them,” doth 
not alter the authority, but that they all ought to make it; nor is 
it good if it be under the ſeals of three of them. 

Tux Cour at firſt inclined to that opinion but, after ſeveral 
arguments at the bar, they all ſeriatim delivered their opinions, that 
the arbitrament was good ; for every part of the condition being 
weighed, the intent appears, that it ſhould be ſufficient if three of 
them made it : andalthough the words at the firſt are to them four 
Jointly, yet that is ſufficiently disjoined afterward by the words, 
1. 6 as the ſame be made and delivered by any three of them;“ 

which expound, that the ſubmiſſion is to be the act of four or three 
of them: and an authority may be well divided, but an intereſt 
cannot. And they much relied upon a former judgment in this 

court, betwixt Sallows and Carling (a). Whercupon it was ad- 
judged for the plaintiff. | 

Afterwards a writ of error was brought upon this judgment in 
the exchequer-chamber, and the error aſſigned in matter of law, 
for the cauſe before mentioned. —But ALL THE JUSTICES AND 
BAxoONs agreed that the arbitrament was good enough; for the 
* /ſoas” explains ſuthciently the ſubmiſſion to all ox to three of them, 
and that disjoins all the authority. 


An awatd of all ANOTHER EXCEPTION was taken in the arbitrament, that it 
matters * ex- was not final; for they arbitrate that all ſuits and actions ſhall 
—_— _—_ ceaſe, and all matters ſhall be determined, except concerning ſuch 
en a bond, which was awarded to ſtand in his force: ſo it was ob- 
«<force,” is jected, that they had not made an end of all matters; and therefore 
- the arbitrament not good. —But ALL THE JUSTICES AND BARONS 


| Ante, 278. held it to be well enough ; for gr 4 made an award concerning 


Etrange, 903. that, viz. that it ſhould ſtand in force, and ſhould be fatislicd, 
ng which is a ſufficient declaration of their purpoſc concerning all 
controverſies ; and no diſclaimer to meddle with any. W heretors 
the judgment was affirmed, 2 
1 (a) Ante, 278. 
Sa? Cooper againſt Franklin and Walter. 
| Trinity Term, 12. Jac. 1. Roll 941. 
A feoffment FJECTMENT. Upon a ſpecial verdict, for lands in Phelphas, 
made 10 fl. ha- LE the caſe was, John Walter was ſeiſed-of thoſe lands in fee, and 
1 made a feoffment of them to Thomas Walter, HABEN DU to him 
his body, to the «fe of him and his heirs and affigns for ever, is only an eſtate rail ; for no one can de 
teited to a- uſe who cannot execute an eſtate to the uſe. Co. Lit. 19. b. Hetley, 119. 2. Ro 
Ab. 780. Cre, Eliz, $95. Cro. Car. 231. 245. 2. Co. 7%. z. Bulit. 184. Plowd. 555. Salk. _ 


li: 


Ny 


— * © Koo 
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and his heirs of his body, to the uſe of him and his heirs and af- Coorrn 


ſigns for ever. The queſtion was, Whether Thomas Walter _ yz. — 


an eſtate in fee tail only, or in fee determinable upon the eſtate tai * 


FixsT, Whether a uſe may be limited upon an eſtate tail at the 
common law, or at this day after the ſtatute of 27. Hen. 8. c. 10. or 


uſes? _ | | 

SECONDLY, Whether this limitation of uſes to him and his 
heirs ſhall not be intended the ſame uſes, being to the feoffee him- 
ſelf, and to the ſame heirs, as it js in the HABENDUM * Duere, 
quia non adjudicatur. 

But the opinion of THE CovkT upon the argument inclined, 
that he was tenant in tail ; and the limitation of the uſe out of the 
tail is void as well after the ſtatute as before ; for the ſtatute never 
intended to execute any uſe, but that which may be lawfully com- 
pelled to be executed before the ſtatute : but this cannot be of an 
eftate tail; for the chancery could not compel him at the common 


law to execute the eſtate ; and ſo the ſtatute doth not execute it at 


this day. Vide 27. Hen. 8. pl. 2. 24. Hen. 8. pl, G2. Feoffments 
al Uſes,”" 41. Et adjournatur. 


Harriſon againſt Huckſley, Wymer, and Others. Gang 0 
Hilary Term, 12. Jac. 1. Roll _. 


QCIRE FACIAS againſt them as manucaptors for Milliam Huck- Toa ſeirs fu cia; 
fey, who was condemned in debt and in execution; and brought brought by an 
a writ of error, wherein the defendants were manucaptors, that he CIT 
thould proſecute the writ of error with effect (a); and if the judg- = 1 
ment were affirmed, that they ſhould ſatisfy the debt, if the ſaid judgment ob- 


IFilllam Huckſley did not. tained by the 
The judgment being affirmed, and /cire facias brought againſt we — 


the manucaptors, they pleaded a releaſe mate to the principal, and firmed; 

bail of all debts, judgments, and executions betwixt and after the made . 
firſt judgment, and the writ of error brought, and bail entered, arid Eπ⁰ e n 
before affirmance of the judgment: and, Whether that were a bar — e _ I 
in this ſuit? was demurred. —— 


lt was objected, that the principal being bailed, he can never be Deb he _ 
in execution again for that debt; to the releaſe to him cannot de ee an * 
good : and to the bail it cannot be good; tor before the judgment firmance, may 
affirmed, there is not any cauſe of action againſt them: and there- be pleaded in 
fore it was compared to Hoe v. Mar/hal, a 70. where a releaſe 4 to the tire 
to on . *g * . , . acai, 

e who was bail in the king's bench before the judgment was Ante, 171. _ 


adjudged void; for then at the time of releaſe there was not any poſt. 422. 450. 


_ Juſt cauſe of action, nor was there any duty due by the bail, until $. C. 1. Roll, 


the principal was condemned, and made default of payment. But in Ab. 335 

that caſe the opinion of the Court was againſt the plaintiff; for the s. 65 Roll. 

principal party, notwithſtanding he be out of priſon, yet may Rep. 23- 386. 

well ſatisfy the condemnation, and the ſurety is not liable to ſatisfy, & ©: Moa. 882. 

but in his default of payment; and therefore a releaſe to him is — 1 

good enough : as alſo the caſe is, it is a good releaſe to the bail; 2 Roll. Abr, 

for the ſum which they are to ſatisfy is certain by the firſt judg- 494+ 408. 

ment, and therefore not like to Hees Cafe : and forafinuch as they eb. 46. 

; '* 10, Co. $1» 
(a) See 3. Jace 1. e. 8. 13. Car. 2. c. 2. 16. & 37. Car, 3. c. L. 
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8 aro liable to ſatisfy it, the releaſe to them is good. Wherefore, &c, 
4 4 . 
„ Sed adjournartur (a). | 
Orrs. (a) In S. C. Moor, $52. it is ſaid, that iz perceiving that it was clearly the opinion 
was reſolved to be a good bar, becauſe the of Tax wnorts Cora that the pe wa; 
debt and daty remain, notwithſtanding the good, the matter never was moved azan — 
writ of error brought z and therefore thatit And S. C. 1. Roll. Rep. 386. Tyr Cr 
did not reſemble the caſe of a bare poſſibility, were of the ſame opinion; but adjournatur, 
8. C. 2. Bull, 232. it is ſaid, that the party : 


| Cart 11. Auſten againſt Richard Monk and Samuel Chew, 
Eaſter Term, 14. Jac. 1. Rell 544. 


Bail in error CIRE FACIAS upon a recognizance of four hundred pounds , 
1 the condition whereof was, Whereas the plaintiff had reca- 
— me vered againſt 7 h, Brown in debt two hundred pounds, and 
charge . 11 . 
themſelves ; for eight pounds fourteen ſhillings for coſts; and the ſaid Thima: 
they are bound Brown had thereupon brought a writ of error, that if he proſe. 
to pay the debt. cuted it with effect (a), or if it were affirmed, and that the reco- 
Ante, 4 nufce paid the condemnation with the coſts which ſhould be ad. 


I. 392- judged for the delay of execution, that then, &c. 
3 Ball. = The defendant pleaded, that ſuch a day after the recognizance 


3. Mod. 87. the ſaid Thomas Brown, before the judgment affirmed, rendered 
Barnes, 33. himſelf to the Marſbalſea to be chargeable for the execution, and to 


1. Bac. Ab. 242. f: . 5% , 
5 and : f. diſcharge his ſureties ; and there yet remains. 


IA Rayw.1097., It was thereupon demurred: and, without argument, adjudged 
1 for the plaintiff, that it is not any plea; for this manucaption is 
581 8-2. not to render his body, but to pay the debt adjudged, which is 
1. Ter. Hep. 62g grounded upon the ſtatute of 3. Jac. 1. c. 8. that for the avoid. 
ing delays in executions, the party who ſueth a writ of error in 
debt ſhall pay the debt, or find ſureties to pay the debt; other- 
wiſe there ſhall not be anv - ſtay of execution + wherefcre it is nt 
ſufficient to render the body, bot he ought to pay the debt, or hi 
ſureties for him; and not to let him to Pail, and to render hunſelf 
when he will, | 
(a) See 3, Jac. 1. c. 8. 13. Car. 2. c. 2. and 16. & 17, Car, 3. c. ö. 
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Trinity Term, 493 
14. Jac. 1. In the King's Bench, 
Sir Edward Coke, Kut. Chief Juſſtice. 
Sir John Croke, Kut. ] 
Sir John Doderidge, Kut. Tuſtices, 
Sir Robert Houghton, Kut. j 
Sir Francis Bacon, Knt. Attorney General. 
Hr Henry Yelverton, Knt. Solicitor General. 


Frofel againſt Welih. Cate x. 
Jilary Term, 13. Jac. 1. Roll 854. 

JECTMENT, for lands in Man/el, of a leaſe by Henry Her- A ſurrender, to 
ring. Upon not guilty pleaded a ſpecial verdict was found, be uſe of ano- 
that the land in queſtion was copyhold land, parcel of the may DIP 

2 5 - hold to two te- 
manor of Mauſel. demiſable in fee; that the cuſtom of the manor nants may be 
is, that a copyholder in fee may ſurrender out of court into the preſented at the 
lands of two other copyholders of the ſaid manor to the uſe of next court, 
another in fee, which ought to be preſented at the next court for m—__— 
that manor, otherwiſe it ſhall be void; that Thomas Herring, fa- 3 
ther of the leſſor, whoſe heir he is, was copyholder in fee ot that but nothing 905. 
land, and ſurrendered out of court into the hands of H. B. and feth until it be 
IT. f. two copyholders of the manor, to the uſe of Robert Mit- Hretemtet! and 
tingten in fee; that the ſaid Robert mera” > entered, and paid the de de hg 5 
rent to the lord; that the ſaid Thomas Herring, who ſurrendered, a4minance, * 
died; and that the ſaid H. B. and V. J. who took the ſurrender, eitate deſcends 
are dead, and that no court was held there during that time; that do his heir, note 
the leſſor, being heir to him who made the ſurrender, entered, and OY 
Jet to the plaintiff; and the defendant, by the command of the ſaid pe ren Hen, 
Rub 7 cepted rent from 

obert Whittington, to whoſe uſe the ſurrender was made, ouſted the c gue uſe. 
him: et /i ſuper tetam materiam, Wc, | Ante, 100. 


Upon this verdict, after argument at the bar, ALL THE Cour .- Noll. Ab. 503. 
delivered their opinion, that the plaintiff ſhould recover; for they 325 
held, that by the ſurrender into the hands of two tenants, nothing — N 
paſſed until it was preſented in court, and that in the interim the 5. C. — 
Intereſt remained to him who made the ſurrender, which intereſt Cro. Eliz. $49. 
deſcended to the heir, who is leſſor to the plaintiff, and that he Cre. Car. 283. 
well might enter and make that leaſe (being but for a year) without 4 = ax 
the lord's licence, or without ſhewing any ſpecial cuſtom : and 5 — = 
the acceptance of the rent by the hands of ce//uy que uſe gives not 3. Lev. 238. 
any intereſt to him, until this ſurrender be preſented in court; for 335: 
the cuſtom is ſtrict, which ought to be obſerved. But they held, & Vit. 266. 
that it was not of neceſſity, that the parties who took the ſurrender 8 
ſhould preſent it: and although they be dead, and the party who Stile, 148. 
made it is dead, yet (as the cuſtom is found) if it be preſented by Gilberr's Ten, 
ny other 7 8 the next court is held, it is well :. 279- 382, 
enough; and he may thereupon be well admitted. Yide 4. C. 29. b. T a... 83 
Bunting's Caſe ſo refolved, k. wick it appears where, Z - 8 
ſhall bz made to procure a court to be held for his own advantage: 
_ —_— pms as that no court hath been here held, the 
tereſt remains in the heir, and his leaſe is 
adjudged for the plaintiff, i . 
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Cast 3. Rice arainft Regem. 

The TRAVESSE ERROR of a judgment given at the ſeſhons of the peace a: 
ef an indidt ment Morceſter, upon an indictment of common barratry, where the 
for a miſde-, . 

meanouf ar we Party was Indicted for a common harrator, and at the fame ſeſſions 
temons may be artraigned thereupon, and traverſeth it: and a venire facias was 
tied, and ſen- awarded immediately to try it; and he was convicted, and in- 
rence paſſed the ſtantly fincd forty pounds, and forthwith committed to priſon 
— 0go 8 until he ſatisfied it. The indictment and proceedings were re- 
fendant does not Moved by certiorari, and the party removed by habeas corpus, who 
conſent. At- would have diſcharged himſelf by exceptions to the indictment. 
ter judgment, But 1 WAS RESOLVY+D that he could not, becauſe judgment being 
be has no fe. given thereupon, he cannot diſcharge it, unleſs he brings a writ of 


medy but b 
1 error. f 


writ of error. 
Sed vidi 2. Int, Whereupon he brought this writ, and aſſigned for error, That 
68. this trial and awarding a venire facias the ſame ſeſſions he was in- 


4. Inft. 184 gifted and pleaded, could not be good: for it ought ta have heen 


Cre. Ear. 438. made returnable at the next ſeſſions, and not to be made returnable 


— 379, the next day. Vide 22. Edw. 4. Corone, 44.— ed nom allocatur; 
1. Sid. 59. 334. for the party being preſent may be tried as well the ſame day as at 
contra. another time; and ſo is the common experience: and they con- 


2 Bag. Ab. 124+ ceived, that preſently after conviction they may impoſe a fine, and 
commit to priſon until the fine be paid ; which is the execution 
for the king. | | 


Cai 3 Berisford againſt Woodroff, Executor of Will. Woodroff, 
| Trinity Term, 14. Fac. 1. Roll 502, | 


An aff-moFi ASSUM PSIT. Whereas the teſtator promiſed the plaintiff, in 
will he agaioſt conſideration he would marry his couſin at his requeſt, to 
— give him twenty pounds; and alledgeth in fact, that on ſuch a day 
er he married the teſtator's faid kinſwoman; yet neither the teſtator 
tus tetazor, nor defendant, although he had aſſets, had paid, &c. After verdict, 
P d. 4,7. 571. upon c aſſump! pleaded, it was moved that the action lay not, 


652. BI a 
Fixsr, Becauſe it is not alledged that he married her at the teſta. 


S. . . bh » \ . bd MP 
a OD to.'s requeſt. —Sed non 6/lcatur , for he alledging that he marricd 
7. Rol. Ab 14. her, it is intended to be at tlic teſtator's requeſt (a). 


51. 5 x 
CG, Car. 86. SreoxnLy, Becauſe this aſumpſit is not for debt, but upon: 
195. collateral promiſe, and therefore tlris action lies not againſt an exe- 


2. Vent. 71. cutor: and in this point it differs from Pinchean's Cafe, 9. Co. 80. (0, 
1 6. that an executor ſhall be charged in an «/umpfit for debt; but here, 
gad od, Com, being merely collateral, it lies not, To that purpoſe two prect- 
Pig. 232. cents were cited ; the one, Hirman d. Elliot, in Hilary Term, 
7. Jar. 1. Nell 230. Dorſet, where the promiſe was, in conli- 
deration that the plaintiF ſhould marry his daughter, EA 
p:omited fixty pounds and ten quarters of ans in marriage 
with her; and for non-payment of the barley the action Was 
brovght againſt the executor, alledging that he married and gate 
notice. he defendant pleaded nm dſſumpſit, and judgment again 
him, aid error thereof brought; and becauſe it was an a//ump/s | 


z 


+ + (#)- See g. Com. Dig. 43. (5) Ante, 294. | 
| 7 collateral, 
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tollateral, all the Juſtices and Barons held that the action BAT 
lay not, as HoxxELL, clerk of the errors, certified, but no judg- e 
ment was entered. The other precedent, Sanders d. Hſtabie, Trinity as 
Term, 13. Fac. 1. Rell 932. was in an afſump/it againſt an exccutor 
on a promiſe of the teſtator, that the plaintiff ſhould have as much, 
if he would marry his daughter, as any of his children had at the 
time of his death ; and avers that ſuch'a child had ſo much : and 
after verdict, upon nen af/zmp/it, judgment was given for the plain- 
tiff, and error thereof brought in the excliequer-chamber, but no 
judgment therein, becauſe the party died. And Hilary Term, 
7. Fac. 1. Roll 791. in Brinſley v. Taylor, adjudged accordingly. 
Vide 14. Edw. 4. pl. 6. 1 5 ow 4 pl. 32. 17 Edw. 4. pl 5: 
45. Edw. 3. pl. 24. * dw. 3. Deb,“ 822. Aſſiſe, pl. 70. 

Fitz. Nat. Br. 44+ 56. Edw. 3. pl. 120. | 
ANOTHER MATTER was moved in the principal caſe, Becauſe it is On a promiſe ts 
not alledged that notice was given to the teſtator or defendant of f on * Ws 
this marriage, and then he cannot pay it at the marriage-day ; and wy the 
np damages ought to be given therefore. But this point was over- of the marriage 
ruled by reaſon of a'precedent ſhewh of a judgment in this court, ia not neceſſary. 
Trinity Term, 44. Eliz. Rull 238. Hodges v. Marley, upon an aſ- Ante, 57. 102. 
ſumpſit to pay ſuch a ſum at the marriage, &c. and no time al- ä 
ledged; and it was adjudged for the plaintiff, and affirmed in a. Roll. Ab. 
writ of error. Nor, In the principal caſe a writ of error was Cre. Car. 33 
brought upon this judgment, and the judgment was affirmed. 5. Com. Dig. 

54+ 

Symonds againſt Burlow. GY 

Trinity Term, 13. Jac. 1. Roll 549. 


"TRESPASS of aſſault, battery, and wounding. The defendant On n iſſve 
as to the wounding pleads not guiliy; as to the reſidue he juſtifies whether lands 

for an heriot for certain lands parcel of the manor of Stan/ted Hall = er 2 

in Mindbam. The iſſue was, Whether it was parcel of the manor ? — 2 2 


The venire facias was awarded de wicineto manerii de Stanſted Hall de 4 vicinety 
in Windham, and tried, and judgment given, and error for that Jy. 
cauſe aſſigned, = 

2. Roll. Abr. 


And it was held to be no error; for the iſſue being, Whether parcel 621. 
of the manor? the venire facias is moſt properly awarded of the manor Or. Eliz. 626. 
which hath by intendment the beſt knowledge thereof. Tug 26. F. 0. 
Year Books, 6. Hen. 7. pl. 4. 38. . pl. 22. were cited Fon 


«4 


againſt this. But it was ſaid, that was not in the negative; and 
where treſpaſs is alledged to be in the manor, upon not guilty 
pleaded, the wenire facias ſhall be de vicineto manerii : ſo more pro- 
perly here, Wherefore the judgment was affirmed by the opinion 
of THREE Jusriexs, abſente COKE. 


= * Jac. 1. c. 13. gives aid after The 4. and, 5. Ann. e. 13. to remove 
Pang, 3 the viſne is partly wrong; the inconvenience of challenging deſect of 
on — 8 it is awarded out of too many hundredors, directs that every venire fac iat 
The 16 y N in the county named. ſhall be awarded from the body of the 
is gr o 17. Car. 2, c. 8. goes fur - county in which the aJion is triable; and 
_ : hays vag the defect wholly, ſo that by 24; Geo. 2. c. 18. theſe regulations are 
county, n ried by a jury of the proper extended to action on penal ſtatutes, 
the Jy without any regard to the part of Hargrave's Note, Co. Lit. 125. b. 
county from whence the jury came. 


Dd3 Michae}mas 


Michaelmas Term, 
14. Jac. 1. In the King's Bench. 

Sir Henry Montague, Kut. Chief Juſtice. 

Sr John Croke, Knut. 

Sir John Doderidge, Kut. Fuſlices, 

Sir Robert Houghton, X77. 3 


Sir Henry Yelverton, Knt. Attorney General, 
Sir Thomas Coventry, Kut. Solicitor General, 


Tacx . | Talkarn againſt Wrigg. 
Trinity Term, 14. Jac. 1. Roll 1304. | 


A declaration SSUMPSIT. Whereas the defendant, in conſideration that 
a, for A the plaintiff would pay to him ſuch a ſum, promiſed to 
* take his ſon to be his apprentice for ſeven years in ſuch 
«aries, muſt 2 trade, to inſtruct him in the faid trade, and find him meat, 
expreſly thew drink, and apparel durante ter mino prædiclo; and aſſigns for breach, 
that he was ap- that he did not find him meat, drink, and appatel, &c. but never avers 


* that he put him as apprentice, nor that the other accepted him. 


Ante, 375. | 

4 After non aſſumpſit pleaded, and found for the plaintiff, this 
1. Roll. Rep. matter was moved in arrett of judgment, that the declaration was 
414. not good. And fo lield all THe Cob]; for he ought to ſhew that 
1. Mod. 169. he was his apprentice, or otherwiſe he is not to find him meat and 

drink. 

4 verdit will And although it was alledged, that it ſhall be intended, foraſ- 
8 5 much as the breach is athgned in not finding meat and drink dx- 
zverment ne- raute termins apprenticii, which thews that he was apprentice, and 


ceſſary to ſup- the defendant admitting it by pleading non Sante ; yet ALL THE 


2. Bulſt. 221. 


port the adion. Coukr held, that in regard he had not ſufficiently intitled himſelf 


x. Term Rep. to the action, although the defendant hath plcaded non aſſumpſit, 
—— and it is found againſt him, yet the plaintiff ought not to have 
judgment. Wherefore it was adjudged for tlic defendant. 


Lewis azainft Walter. 
Trinicry Term, 14. Jac. 1. Roll 39. 


Carn 2, 


Slander, in fer- A CTION FOR THESE WORDS: 12. December, 13. J. 


- that Jobs Jahn Piers did ſay, that John Lewis (innuends the plaintiff] 
ws die By did ſay that there is no prince in England; ubi revera John i 
V 


% that there is | * 
« no prince in ever ſpake any ſuch words, but that they were maliciou 


* Feglard,” ſpoken; and avers, that the king and liis ſon (now prince Charles) 


— * were then in Exgland. 
averred that After verdi&, and not guilty pleaded, and found for the plain- 


Jobn Lewis ne- tiff, it was moved in arreſt of judgment, that theſe words were 
ver did ſay ſo. not actionable: | 
FirsT, Becauſe they ate but the report of the ſpeech of anothe!, 

| and not of his own ſpeech: 
File Gardner © SECONDLY, Becauſe he doth not ſhew when the plaintiffr 
». Atwater, ſuch words; for it may be in the time when the prince wasn 
bayer, 66. gland, or in the time of the reign of queen Elizabeth, an 

it had not been any offence. | 

THIRDLY, That the words themſelves are not action“ 

ſocver ſpoken. 
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— 


For the firſt point, precedents were appointed to be ſearched, Levi, 
where, from the report of the ipeech of another who never ſpake 4 1 
ſuch word, an action would lie: and a precedent was ſhewn, 4 
Ludy Moriſan v. Carr (a), action, for that he ſaid, Arſcot had re- 
ported he had the uſe of her body, ubi revera he never ſpake any 
{uch words ; it was adjudged for the plaintiff, and affirmed in a 
writ of error. 


Tux Cour therefore was ſatisfied in this point, that the re- Poſt. 530, 51. 
port of the ſpeech of another who never uſed fach words is | 
chargeable ; but for the other points they would advile (5). 


(] Ante, 162. 
(e) It was moved again in Hilary Term, and adjudged for the plaintiff. Poſt. 413. 


Memorandum. Cart 3% 


[JPON the 18th November in this Term Six HENRY MONTAGUE Ec 
was made Chief Juſtice of the king's bench, in the place of removed from 
Sis EpwarD Coke, the late Chief Juſtice; who, being in the office, and 
king's diſpleaſure, was removed from his place by a writ from the {uc<ceded Þy 
king, reciting, that whereas he had appointed him by writ to that 
place, that he had now amoved him, and appointed him to deſiſt 
from the further executing thereof. And now this day EGERTON, 
Lord Chancellor, came into the king's bench, and Stk HEN RV Mon- 
TAGUE, one of the king's ſerjeants, being accompanied with 
Hur rox, ſerfeant, and FRANCIs MoORE, /erjeant, came to the 
middle of the bar, and then the lord chancellor delivercd to him 
the king's pleaſure to make choice of him to that place; and after 
MoxTAGUE, ſcrjeant, had made his anſwer (c), and returned 
thanks, and teſtified his endeavour for the well executing the ſaid 
place, he was brought into the bar, and there took his oath ; and 
after the writ read, the lord chancellor delivered it to him, and hs 
was placed in the chief juſtice's ſeat. 


(c) See the chancellor*s ſpeech, and Sir Henry Montague's anſwer, Moot, $16. to $30. 


Sir John Sydenham againſt Man. Casr 4. 
Michaelmas Term, 13. Fac. 1. Roll 343. 


AET ION ON THE CASE for theſe words: ** If Sir John If a ſpecial ver- 
50 Sydenham might have his will, he would kill all the true 4 find flan- 
* ſubje&ts of England, and the king too; and he is a maintainer , 49 l. 18, 
* of papiſtry and rebcllious perſons.” RIS declaration, but 
The defendant pleaded, that he ſpake other words ; ABSQUE — 


noc, that he ſpake thoſe. as Gut 


The Jury find, that he ſpake theſe words, I think in my con- turally, as 
* ſcience, if Sir John Sydenham, &c.” and found all the other © t inmy 
words verbatim, and conclude, Si ſuper totam materiam he ſpake the _— — 
words formd qui the plaintiff declared, they find for the plaintiff to nf ſhall have 
his damage of one hundred and ſixty marks; if otherwiſe, for the jodgment. 


defendant. U ict 3j in- 2% 8 
ey ant. Upon this verdi& Judgment was prayed for the plain- — — hs 


MoxTacur, Chief Juſtice, Cox, and DopERInGE, held, that 9. C. 1. Roll. 


this verdict is found for the plaintiff; for when they find that the — . 
C. Hob. 1 
1. Roll. Ab. 48. 2. Roll. Abr. 718. Hob. 52. 84. 396. Cro. Car. 130. 219. 1. Vent, $9» 


1. Com, Dig. 186. 2, Saund. 308. F. Bac. Abr. 309. 1. Term Rep. 320. 
| , ah defendant 
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rern defendant ſpake all thoſe words in the declaration; and theſe word; 
_—_— more, | think in my conſcience, &c.” which are not words of 
extenuation, nor alteration of the ſenſe of the other words, but 
rather enforceth them; for that ſhews that he thought it, and 
thought it in his conſcience, which is a corrupt conſcience ; and 
the words by themſelves, as they are in the declaration; will clearly 
maintain an action, and the addition of theſe words will not dc. 
tract from them, but enforce them: and there 1s no cauſe to ſtay 
the plaintiff's judgment; for although he declares of more words 
than he ſpake, yet he dcclaring truly that he ſpake thoſe words, 
upon the evidence it appears that he ſpake thoſe words which are 
actionable ; and the words added diminith not, nor are an alteration 
of the ſenſe of the words whereot he declares : wherefore, although 
the iſſue be ſpecially found, yet the plaintiff thall have judgment; 
as in Sir John Briage's Caſe, Dyer 75. 

HovcHTon, Fuftice; doubted thereof, becauſe the verdict finds 
other words in part than the plaintiff declares ; but he agreed, that 
thoſe words which are added do not extenuate thoſe in the decla- 
ration; and if he had declared of them, the action clearly had lain 
for all the words together; but the verdi& finding them to be 
ſpoken in another manner than he declares, although they are 
not ſo poſitive as they are in the declaration, yet they are vai iant 
from the words in the declaration, and therefore, although it be 
found, the plaintiff ought not to have judgment.—But ALL Tur 
OTHER JUSTICES were agailit him; wherefore it was adjudged 


for the plaintiff. | 


Nete, In Michaclmas Term, 16. Fac. 1. a writ of error was 
brought upon this judgment, afd the matter in law affigned for 
error, IRR | 

FisxsT, That theſe words are not aftionabie. 


SECONDLY, That the words found by the verdict do vary from 
the declaration, and being ſpecially traverfed, it is found for the 
| defendant. | 
Tito. Efz. 2:4 And HoBauT. Cie, Juſtice of the common pleas, Wixcn, 

and DEN HART, were of that opinion, that theſe words fourrd in the 
verdi& vary from the declaration; for although they be flan- 
derous, for which an action well lies if he had declared accord- 
ingly, yet they are not here ſo poſitively ſpoken as it is mentioned 
: in the declaration. 
2. Roll. Ab. 71. But TANFIELD, Chief Baron; W ARBERTON, BROMLEY, and 
Hob. zi. Horror, 2 contra, that the words found in the verdict are ths 
ſame words in ſubſtance as they are in the declaration ; and that 
« 7 ſpake as think.” Wherefore the judgment was atfirmed . 


Dymmock's Cafe: 
In the Court of Wards. 


Ma bargainee [JPON an office 2fter the death of Sir Henry Dymmock, for the 
die after the manor of Pye in Ordington in the county of Mariet, it ws 
— of thereby found, that the ſaid manor, by indenture the 13th Ju. 
yet * bo mt 13. Fac. 1. was bargained and ſold to Sir Henry Dymmock and his 
folled within be 5x months, the eſtate ſhall deſcend to his heirs. Ante, 52.— 1. Roll. Ab. 627. 
2. Inſt, 674, Owen, 7v. Latch. 157. Cro. Cat. 140, Shep. Touch. 223- heirs 


 Casx 5. 


8 ˙ . % > — 


3 
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heirs for tliree thouſand pounds; that upon the 4th O#tober, Drunocs's 
13 Fac. 1. he died, and that upon the zoth Ottober, 13. Jac. 1. Cart. 
this deed was enrolled ; and that his couſin and heir, who was mar- 
ried to Sir Malter Earl, was of the full age of twenty-one years at 
the time of his death ; and that the manor 13 held * ſervice of 
kniglithood in capite. The queſtion was, Whether his heir ſhall 
ſuc livery, or ſhall be in qua/# by deſcent, and not _— by de- 
ſcent, and in nature of a purchaſor in whom the land is firſt 
veſted? And it was referred to the two Judges athſtants to the 
Court. 

Being moved before MonTAGvE, Chief Juſtice, HoBART, Chief 

ice of the common pleas, and TANFIELD, Chief Baron, they 

held, that he ſhould be in by deſcent, and ſhould ſue hvery ; for 
when the enrolment comes, and there is no act in the interim done 
to ſtop it, the eſtate veſted in the anceſtor ab initio by the uſes li- 
mited : for the ſtatute 27. Hen. 8. c. 16. being, that nothing 
® ſhall paſs, &c. excepting by deed enrolled, &c.” when the ex- 
ception is performed, it is in the anceſtor 15 the ſtatute of uſes ; 
and therefore the heir being within age ſhall be in ward, and being 


of full age ſhall ſue livery. And it is not like to Bi/lingham's Caſe, 


that a bargainee, before enrolment, bargains and fells to-another, 
and afterward the firſt deed is enrolled, and after that the ſecond 
deed was enrolled alfo, yet nothing paſſed ; for he had not any 
eſtate in him at the time of the bargain to give to a ſtranger. So 
in Shelley's Caſe, the heir was in naſi by deſcent; yet he was not in 
ward, becauſe the uſe never veſted in the anceſtor. Fide 1. Ca. 59.a. 
Mod's Caſe cited in Shelley's Caſe, Wherefore the Juſtices here 
would adviſe, and did not give any reſolution therein (a). 


4) In Eufter Term, 15. Jac. 1. it was heireſs, ſhould fue livery, S. C. Hob, 136. 
reloived ut ſupra, that A Dymeck, the See alſd 8. C. Owen, 149. 


Sir John Cutts againſt Bennet. | Cat 6 


CTION brought by an adminiſtrator for debt reſerved upon Letters of admi- 
"* a leaſe for years by the inteſtate, and for rent arrear in his "iftration muſt 
time the action was brought; and he thews how adminiſtra- 7 Hees, with 
tion was committed by the archbithop, but he doth not ſay, quad 24 * 
profert hic in curid lileras adminiſtratianis. The defendant pleaded, Ante, 299. 
and the iſſuc was found for the plaiutiff, Poſt. 412. 356. 


It was now moved in arreſt of judgment, that the not ſhewing Hob. 48. 233. 
of the letters of adminiſtration was matter of ſubſtance which 3- Pulft. 223- 
made the declaration vicious, and not aided by the ſtatutes of Ba _— * 
18. Eliz. c. 14. or 32. Hen. 8. c. 30. by the verdict; for hat 
enables the plaintiff to his action, and the omiſſion thereof takes 
trom the defendant the advantage which he might have by de- 
manding oyer thereof. And although it were alledged, that the de- 
tendant might plead non debęt, and paſs over the advantage by de- 
manding oyer thereof, and he could not have aer of them in ano- 


ther Term, and therefore it is not ſo material now as if the de- 
fendant had demurred : 


Yet rux Coun refolved, that it was a matter of ſubſtance which 
ought to be ſhewn by the plaintiff to enable himſelf to his ation, 
aud the deſendant ſhall have advantage thereor at any time ; 

| herefote 
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Sai jon x vv wlierefore it was adjudged for the defendant. Vide 28. Hen. 6; 
8 Pl. 31. 16. Edw. 4. pl. d. 21. Hen. 6. pl. 23. Plow. 62. 

By 16. and 17. Car. 2. c. S. aſter ver - for this omiſſion even before verdid, un. 

dict no judgment ſha!l be ſtayed cr re- lefs it be ſhewn for cauſe of demurre-, 


verſed for this omiſſion; and by 4. and 2. Saund, 402. 1. Sid. 249: Lu, z9i, 
5. Ann. c. 16, no exception ſhall be taken 1, Vent. 222, 1. Mod. 9. 


Cat 7. Doctor Hackwell and his Wife againſt Euſtman, 
| Hilary Term, 13. Jac. 1- Roll 1258. 
The perſonal A ECOUNT, by the faid doctor and his wife as executrix of 


repreſentatives Joux Exxks, merchant, againſt the defendant, to render to 
of a —.— them reaſonable account from the time that he was bailiff of tlie 
— en ſaid Jom Evxks, pro 4 quod le defendant fuit bailie to the ſaid 
of account JOHN Ev RES, ex quacunque cauſa et contraftu ad communem utilitatem 
againit one of of the ſaid John Exxes and of the defendant, and of one //*liam 
bis ſurviving Palam, from the 1ſt of October, 3 Jacobi, to the 20th of May next 
— 5 following, de guibuſdum merchandixis ot the ſaid John Eyres, of the 
as general ba- third part of thirty- eight tun of wine, &c. which merchandize the 
Lf to render faid Jahn Eyres the inteſtate, the defendant, and William Palam, in 
account of the life of the ſaid John Eyres, had and occupied in common «d 
the deceaſed's n munem utilitatem eorum ; ac cadem pro tempore did. to the 
Mare of the . . a 
partnerſhip bands of the defendant, by the aſſent of the {aid Fohn Eres and 
itock in trade. Milliam Palam, to merchandize for their common profit, , 

commiſſa.— The defendant pleaded 1'unques ſon bailie; and being 
Co. Lit. 172. . EE . . 8 
5 found againſt him, it was now moved in arreit of judgment, 


F. N B. 117. Dyer. 21. b. 3. Keb. 793. 2. Lev. 188. 288. Ld Ray. 349. 


Fixsr, Becauſe he declares againſt him, and demands account 
2. Freem. 468. his bak . 3 Rs 
Com. Dis, as his baily generally, which is intended as a general baily; 
4- Com. Dig. b 8 . 
229. whereas he ſhews afterward for cauſe, that he was his baily er 
2. Term Rep. qudcunque cauſa et contractu ad communem utilitatem of him and the 
252. defendant and William Palam; fo the account is betwixt mer- 
chants and tenants in common (a), which is a ſpecial account, 
and he ought not to have demanded it in general. Ide Lib. Entr. 
fal. 18. et 19. 30. Edw. 1. Account 127.,—Sed non allecatur. 


A Second Exczriox, Becauſe he demands an account of 4 
third part of ſuch goods, where he alone ought not to demand 
the account, but he ought to join the others with hiin; and if he 
ſhould have it ſole, yet he ought to demand the account for the 

1. Leon. 213. entire, ſo as there might be deduction out of the gain and loſs of 
the entire, and not to demand it of the third part.— Sed non allo- 

catur; for it was ſaid, that he might ſue, although his companion 
would not (a) ; and it may be, that he ſolely committed his third 
part, wherefore he only might demand the account. Wherefore, 
without argument, it was adjudged for the plaintiff, 


(a) By 4. Ann. c. 16. ſ. 27. one joint. ceiving more than his ſhare of the profits, 
tenant or ten int in common may have aces thovegh there is no 2ppeintm:znt of him a 
gount againſt the other as bailiff for re- baihff. 
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The Bailiffs and Commonalty of Ipſwich againſt Richard Cn 3. 
' Martin, Aſſignee of Robert Denny, and Joan Parker, 
Executrix of Will. Parker. | 


Hilary Term, 13. Jac. 1. Roll . 


DEBT for thirty pounds in the debet et detinet ; for that Nilliam It one of zwo. 
S. was ſeiſed in fee of ſuch lands holden in foccage, and de- flees affiga his 
viſed them to his wife for life, and after to Robert Denny and Mil- — — 
liam Parker for twenty-one years, rendering ſixty pounds rent by the rent becomes 
the year; and after to Juſſice Clinch and others in fee, to the intent due, au ion 
they ſhould give it to the bailiffs and commonalty of /pſwich tor of debe in the 
certain charitable uſes; and dics: the ſaid leſſecs afterward enter; __ 2 
and Robert Denny aſſigned his intereſt to Richard Martin; that af- ge — * 
terward Fuftice Clinch and the other deviſees entered, and ouſted execun N of the 
the leſſees, and infeoffed the faid bailiffs and commonalty ; and at- ceceaſed lefſer, 
terward the leſſees re-entered ; and upon the laſt day of Augu/?, forthe whole 
13. Jac. 1. William Parker made his wife one of his executrices, 3 8 3 
and died; and for rent due at 4/ichaelmas following this action was Poſt. 546. 


brought : and upon this declaration it was demurred. 


The principal queſtion was, Whether debt in the debet et de- Palm. 116, 
. . . Y Cro. Eliz. 633. 
tinet (a) lies againſt the executor of a farmor for rent due after the 7 - = 
death of the teitator, he having taken all the profits except for one It. Rep. 53. 


month; 
Croke, DoDERIDGE, and HouvgGnTow, held that it did; for that — "ops 
the rent came not due but in the time of the executrix; and the Brownl. 55. 
entering is chargeable as for her own act, and her proper goods - * 23- 
are liable to the execution for this debt, eſpecially as this caſe is: A 4 0 
foraſmuch as for the one which was againſt the aſſignee, it ought 1. Mod. 6. 
to be in the debet et detinet, fo it ought to be againſt the executrix; 2. Mod. 175. 


and the leſſors ſhall not be inforced to ſue them ſeverally, but they 2. Bac. Ab. 18. 


ſhall have one action againſt both; for the act of the leſſee ſhall not 2 43. 


2. Com. Dig. 642. 


divide the action of tlie leſſors: and therefore they ſaid, that if 5 Com. D.C. 201. 
leſſee for years will aſſign all his term in part of the land, the leſſor 

ſhall have a joint action againſt the leſſee and aſſignee: fo if two 

lellces make partition, the leſſor may have one action againſt them. 

W herefore they held that the action was well brought. 


A Seco\D OBJECTION was, Becauſe the plaintiffs being a cor- 1F a corporation 
poration, entitle themſelves by feoffment, and do not ſhew livery plead a feett- 
to be executed by letter of attorney; for they may not take, unleſs went, it ſhall bs 
by letter of attorney.—Sed non allocatur ; for all necellary circum- jen — — 
ſtances ſhall be intended to be executed, as well as in a feoffment b 5 
pleaded to other perſons. Wherefore it was adjudged for the Pod. 637. 


plaintiffs, Cro. Car. 170. 
; . 482. 
Cro. Eliz. 815, Pl, Com. 147. b. Co. Lit. 303 b. 3. Lev. 1%. 2. Saund. 305. 1. Leon. 184. 


(s) Tee 16. & 17. Car. 2. c. 3. 5 


2. Prownl. 202. 
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Casx 7 * King againſt Hutchings. 


The vi r QCIRE FACIAS, upon a recognizance for the good behaviour 
3s material in an taken in the crown-office. I he breach flats was, Becauſe 
aſſignment of he aſſaulted and beat one upon ſuch a day, and he doth not fay, vi 
—— et armis : and for this cauſe, after verdict, the exception was taken; 


good behaviour. and judgment ſtayed. 


| Poſt. 443. 526. 536, 8. C. 3. Bulit. 220, 2. Roll. Rep. 283. 4. Inſt, 181. 1. Hawk. P. C. 262, 


263. 4 Bac. Ab. 414. 693. Tremain, 613. 


0 © - Sir John Cutts againft Jolin Bennet. 
In an action by DEBT, as adminiſtrator of Sir John Cutts his father, for rent re- 


— —— ſerved upon a leaſe for years, arrear in the life of his father. 


| muſive pleaded After verdict, upon iſſue © de non detinet“ pleaded, it was moved 


with a profert. that the declaration was not good, becauſe he doth not ſay, quid 
Ante, 299. 367. © grofert hic in curid literas adminiſtrat. — And becauſe it was mat- 
999 ; ter of ſubſtance to entitle him to the action, and not of form only, 
—_ _ it was therefore adjudged for the defendant. | 


Douglas, 4. note G). 5 


But now by 16. & 17. Car. 2. c. 8. after c. 16. ſhall any exception be taken before 
verdict, no judgment ſhall be ſtayed or re- verdict, on this ground, unleſs it be ſhewn 
verſed for this omiſſion; nor by 4. & 5, Ann. for cauſe of demurrer, 


* 


Hilary 


Hilary Term, | V3 
14. Jac. 1. In the King's Bench. 

Sir Henry Montague, Kut. Chief Juſtice. 

Sir John Croke, Kut. | 

Sir John Doderidge, nt. Juſtices. 

Sir Robert Houghton, Kt. 
Sir Henry Velverton, Kut. Attorney General. 
Sir Thomas Coventry, Kut. Solicitor General. 


Lewis againſt Walter. Carr .. 


HIS caſe (a) was now moved again: and ALL THE JUSTICES, Toreportfalſely, 
except Hou rox, held clearly, that the action lies: for and maliciouſly 
being alledged that he ſpoke them on purpoſe to draw him — — 
in queſtion tor his life, it ſhall be taken in the worſt ſenſe, the de- of doing that 
4 having pleaded not guilty, and — found guilty ; and if which is a ca- 
he had any other intention, he would have ſhewn it by way of ex- pital offence, is 
cuſe; but as they are ſpoken they touch him in his loyalty, that . 
he ſpake in derogation of the prince; which 1s a capital offence, if 
it had been true. | | 


AND To THE SECOND OBJECTION, that he doth not ſhew when 10 Qancer, by 
he ſpake them, it is not material: for the party alledges that he way of hearſay, 
never ſpake them, and that the other never reported them; where- i f not necel- 
fore he cannot ſhew any time of the ſpeaking of that which never OOO 


was ſpoken. Whereupon it was adjudged fox the plaintiff, firſt reported, 
(a) Vide ante, 406. Ante, 406. 


Dr. Huſſey and his Wife, and Others, againſt Francis More. o 2. 
Trinity Term, 14. Fac. 1. Roll 


ERROR brought of a judgment given againſt them in the com- 1n'a profecution 
- mon pleas, at the ſuit of Francis More, in a writ of RAvIsH- againſt huſband 


MENT DE GARD. and wife, if the 
Po 5 huſband be Ac 
Upon argument by ALL THE JusTICEs it was unanimouſly quitted, judg- 


agreed (notwithſtanding divers exceptions alledged in ſtay of the ment ſhall noe 
judgment after verdict, and divers errors affigned), that that de 8'v*" againſt 
judgment againſt huſband and wife, where the huſband was ac- NEG 
quitted, ought not to be againſt a feme covert, by the ſtatute of H- 5 C. 9. Co. 70. 
minſter the tecond, cap. 35. 8.0. Hob. 93. 
| cen. 8. C. 1. Roll, 445. 3. Bulſt. 275. 


SECONDLY, That the verdict not finding the age of the heir at A verdi® in 
the time of the raviſhment, not the marriage, nor by whom he was * ravi/bment of 


married, nor that he was married without tl intiff's r 

—— d. thout the plaintiff's aſſent, was A 
god. | finds the age of 

HIRDLY, That the judgment of the damages, and of the value 10 « a 


of the marriage, was not good. But for theſe matters, ſee the caſe «+ 4 
more at large, 9. Co. fo. 71. | q Ne me 
_—— 

We” 
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The plaintiff, 
both in the 

king's bench 
and common 


de amerced ; 
bur if they be 


and Þ-:fore or 


is ſuffic ent. 
Ante, 329. 
Poft. 534. 


Dyer, 288. 
Hutt. 92. 
I, Lev. 123. 
2. Lev. 39. 

3. Bulit. 279. 
March. 45. 
Jones, 177. 


Fort. 3 30. 
Barnes, 163. 


1, Will. 226. 


find pledges to 
profecats in a 


Wit of 4 ra. 


«* vi/hment de 


ror, nut aided 
by 18. Eis. 
9 4 

3. Bulſt. 278. 
Hob. 101. 
Fro. Car. 92. 
304. 

Hutt 92. 

1. Sid. 24. 
Ray. 51. 
Dyer, 238. 


found after the benefit, the plaintiff * 
writ executed, 


pendiog plea, i 


2. Show. 15y- and cauſe to reverſe „ * er] 


B. R. H. 315. 


« yard is an er- 
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IT was alſo moved, that neither upon the return of the original 
writ before the ſheriff, nor after in court, any pledges were returucd. 
The defendant pleaded, in nullo eff erratum : and now this Term 


pleas, mutt ting it was argued upon the exception only for want of pledges; and the 
pldges to proſe- points adjudged not meddled with —And, after arguments at the 


eve, fo. if be be bar, ALL THE JUDGES ſeverally delivered their opinions; and they 
nonſvit he ſhall * 


all agreed, that at the common law it was clearly error; for which 
the judgment ſhould be reverſed: tor, for the king's and party's 
to find pledges, that if he be nonſuited. 
he and his pledges ſhall be amerced ; or if the verdict find again 
him in any part, he was to be amerced; which was grounded upon 
great reaſon, that the piaintiff ſhould not trouble the king's court, 
or the party, without cauſe; and if he did, he ſhould be puniſhed: 
and thoſe pledges ought to be found either upon the purchaſe of 
the writ in chancery, or before the ſheriff, before he execute the 
writ; for otherwiſe the ſheriff is not bound to ſerve the writ, but 
may return that the plaintiff had not found pledges; yet he may 
ſerve it if he will: and if the plaintiff doth find pledges at any time 
pendant the plea in court, it ſhall be good enough; but if no 
pledges be found pendant the plea, and judgment is given, it is error, 
ide 9. Edw. 4. pl. 27. 
18. Edw. 4 pl. 9. 11. Hen. 4. pl. 7. 2. Hen. 7. pl. 1. and 
17. Dyer, 288. 8. Ca. fe. 61. 


- Strange, $54. 6 
Ihe omĩſſie n to 


Bur the principal queſtion was, Whether it were aided by the 
ſtatute of 13. Eliz. c. 14. By the body of the ſaid ſtatute, which 
aids defects in returns, defects of form, &c. was out of the pro- 
viſo, that that ſhall not extend to writs or penal laws. 


HovcuTor held, that it is within the body of the act, and out 
of the proviſo : for pena! laws are intended thoſe actions which are 
popular, and a penalty in groſs for the king, or for the party; but 
not to thoſe which give greater damages, as actions of waſte, ac- 
tions of debt, upon the flatute of 2. Ede. G. c. 1 3. for they are out, 
of the proviſo, and within the act; as it hath been oftentimes re- 
folved ; wherefore he conceived it was not error aſter verdict, 


MowTacveand Croke held, that it is not aided by the body of 
the act; for that only redreſſes defaults in form, or miſ- returns, or 
inſuftcient returns, or want of warrant of attorney, or wants of 
original; which all may hay in negligence of not filing, or in the 
inſufficiency of the clerk : but not tinding of pledges is merely the 
act of the party, which is not aided, although it be within the 
words in the body of tlie act, yet it is clearly excepted by the pro- 
Dis; tor this action is founded upon a penal law, which the proviſo 
excepts clearly Hu of the act; for it is very penal, extending to 
haniſſiment and perpetual impriſcnment, and is more penal tha? 
any forititure cf any ſum. 

DorpEte1p ze, as to this point, agreed with them, that it is ex- 


cepted by the previſo : but he held, that ſtatutes which give on 


a dition of damages, are not to be 2ccounted penal laws within this 
proviſe ; as the caſe of waſte, or forcible entry upon the ſtatute 0 
8. Hen. b. c. g.; for thoſe give only more damages in ſatisfaction, 
but do not add any corporal puniſhment. But here is the greateſt 


penalty that can be, except the loſs of life or member; and m— 
5 there 
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be three kinds of penal laws, pane pecuniaria, pæna corpo- Hu nar and 
mow pæna exilli, and — be two of theſe penalties.— Where ore — 
THEY THREE reſolved, that this is not aided by the ſtatute of 18. Elzz. Mons. 
c. 14. (a). And it was adjudged for this cauſe, that the firſt judg- 
ment ſhould be reverſed: but for the principal matter there was 
not any argument made, or opinion delivered, 


(a) Sce now 36. & 17, Cr. K . 4, @ 5. Ann. c. 16. 3. Lev. 361. 2. Will. 
148. * | 


Machin's Caſe. Cast 3. 


ERROR of a judgment in debt. The error aſſigned was, Becauſe The plaintiff's 
the judgment is, © Ideo conſideratum eſt qurd recuperet forty ſhil- conſent _ 
lings pro miſts et cuſtagus,” omitting theſe words, ©* ex aſſenſu ſue OA worn" Þ 
er Curiam ei adjudicat.”—And it was held to be a material part of nal damage ia 
the judgment; for being kg7 confeſſton or default, a writ of 2 judgment by 
of damages ſhall be awarded, unleſs the party conſents to take ſo deſault. 


much for damages. Aud for this cauſe it was reverſed. Foſt. 587. 
Latch. 113. 
Mylward againf Watts. Care 4. 


FAROR of a judgment in the common pleas in an ejectment. If there be a 
+ The error aſſigned was, Becauſe that in the firſt declaration material vari- 
he declares of a leaſe 30. December, 10. Fac. 1. habendum ad eodem Mee n the le- 


: . cond from the 
die for three years, and the ejectment was the zoth of January ; ft — 


following; and in the ſecond declaration, after imparlance, he it bannot be 
declares of a leaſe made the goth of January, habendum from the amended. 
zoth of December before for three years; ſo he hath one time _ 105. 3614 
trom the beginning of the term, and the end of the term. nn 
1. Roll. Ab. 
And this being after verdict, it was moved to be aided by the 293: 207. 
ſtatute of 18. Z/;z. c. 14. for it ſhall be intended that the judg- “. Pig. 
ment was given upon the ſecond declaration, and without original. Bougl. 114. 
115. 
But THz Cover reſolved, upon conference with the Protho- . Term Rep. 
notaries, that the firſt declaration is the material declaration: and 75+ 
this being variant from the latter in ſubſtance, the judgment is er- 
roneous ; and for. that cauſe was reverſed. 


Webb againſt Hearing. 
Hilary Term, 13. Jac. 1. Roll 6c6. © 


F JECT MENT for a meſſuage in London. Upon a ſpecial ver- A gevite to 
dict the caſe was, That William Say was ſeiſed in fee of this“ my fon 4. 
meſſuage holden in ſoccage, having Margaret his wife, Francis his “ afterthedeath 
lon, and three daughters, Agnes, Alice, and Elizabeth, and deviſeth RITES 
the ſaid meſſuage in this manner: © I bequeath to Francis my ſon « my daughter 
my houſes in London, after the death of my wife; and if my « do outlive A. 


three daughters, or either of them, do overlive their mother, and * _ — 
have it. conveys an eſtate in tail to A. ; for 10 Heir: muſt mean « of bis body, as his fiſter, on ſur- 
; V-ving him, would be his boir general, —Ante, 290. Poſt. 428. 443. 693. 

Francis 


Carr . 


— — 


2 


FF 1 ]ĩ —ö. e 7 gs — —P:—— —— — —— 

— = — 8 LARETY = ” 4 
— > * - ñ— — _ — — 
Q . we — — 


— yy—— — — —P 


9 — — — — 
— — 
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S. C. 1. Ro!l. ** Francis their brother and his heirs, then they to enjoy the ſang 
Rep. 398-436. © houſes for term of their lives; and: the * houſes then | 
>. Ce Bridg. 1 give to my ſiſter's ſons, Roger Fittenbury and Jahn Wittenbury 
$4. | «6 . We - 
$. C. Moor and they to pay yearly to the Batchelors Company of Merchant. 
$53. Taylors 61. 10s. And if they or their ſucceſſors deny the pay. 
S. C. 1. Roll. ment of the ſaid fam, then it ſhall be lawful to the Wardens of 
Ad. 835. 843. „ the ſaid Company to enter and diſcharge them for ever,” It 
71 8 was found, that the deviſor died; the fon and two of the ſiſters died 
Cro. Car. 38. Without iſſue; the wife Vargaret ſurvived them, entered, and 
41. died; Elizabeth the third ſiſter ſurvived, entered. and died, having 
3. Buſt. 195. iſſue the defendant; John Mittenbury died; Roger entered, and died; 
Hutton. 85. Henry Pierſon the leſſor, his couſin and heir entered, and made 


- Eliz. 525. - ; ; 7 
— rh that leaſe ; the defendant, as couſin and heir of Francis the ſon, 


Ik. 233. RE 
- GT. The principal queſtion was, Whether Francis the fon had a fee 


2. Vern. 572, or à fee-tatl by this will, in regard the limitation is, „If his 
325. „ fiſters ſurvive him and his heirs?“ 


IA. Ray. 107. 


204. 526. 368. TuE Cour reſolved, he had but a fee-tail; for “ heirs,” in 
2 this place, is intended heirs of his body; “ for the limitation being 
a ang to his fiſters, it is neceſſarily to be intended, that it was if he 
1125. ſhould die without iſſue of his body; for they are his heirs colla- 
1. Vezey 89. teral. And therefore there is a difference where a deviſe is to one 
_ Dev. 19. and his heirs, and if he die without heirs, that it ſhall remain, 
2 ; fi void, as 19. Hen. 8. pl. 9.; yet when a deviſe is to one and his 
2. Peere Was. heirs, and if he die without heir, it ſhall be to his next brother, 


369. there is an apparent intention what heirs he intended; and the in- 
- Com. Dig. tention being collected by the will, the law ſhall adjudge accord- 
ws ingly. Vide 18, Eliz. Dyer, 333. Chapman's Caſe. C. Co. 16. 


. Atk. 617. 
Fear, Cor Wild, Cale. 
Rem. 350. Cowp. 254 410. $33. $35. Doug), 266. 340. 


; The sFCoYD PornT, Whether John /Fittenbury and Roger II it. 
Aden to 4 teubury had a fee by this deviſe ?—Andit was reſolved they had; be. 
paying a groſs " cauſe they had paid a conſideration for it, viz. an annual ſum ; 
ſum, conveys a and the words, If they or their ſucceſſors deny the payment, 
fee. ſhew the intent, that it ſhould go to their heirs. Vide 4. Edu. b. 
Poſt, 527. 1% Eſtate, Br. 78. 6. Co. 16. ge? 

1. Roll. Abr. 335. Cro. Car. 158, 159. 367. Hob. 65. Cro, Eliz. 378. 9. Co. 739. 3. 

: A TnirD Pov, The eſtate being limited, And if my three 
eee daughters or either of them, do over- lire their mother and bro- 
B. and if d. D. ther and his heirs, then they to have it, and after them John 
and F. or ei- ** ittenbury and Roger Wittenbury, &c.” Whether this be a con- 
ihr of them tingent eſtate ? and if ſo, Whether it were performed, two of the 
ſurvive 4 31 daughters dying in the lifetime of their brother? And tr was RE- 
+ of Are <&LVED that this was no limitation contingent, but ſhews when it 
them lor life, ſhall commence, which is well enough performed: wherefore 
with remineer it was adjudged for the plaintiff.—I was of counſel! with th: 
to F. this re- plaintiff. | 
mainder is not 14 1 oF * p 
contingent upon the event of . Y and E. ſurviving A. and B. but is only an expreſſion importing when 
the remainder ſu u take effect in peſmop.—Poſt. 448. 695. Cro, Car, 186, 3. Co. 19. Jones, 79. 
Moor, 487. Co. Eliz. 26. Falk. 232. 1. Peere WMS. 170. 23. Fcane, 169. Ld. Raym, $23- 
1. Buri, 228. Dcußl. 340. 2 . 

= Smallman 


1 


promiſed he would ay to him one hundred pounds, and leave to 
ert 
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; Smallman qgainſt Agborow: Can 6, 
Michaelmas Term, 13. fac. 1. Rl! 60g. 


RESPASS for entering into his land in Dodenham, and for 1f a huſband, 
1 chafing out his beaſts therein. Upon ſpecial pleading and who is jointe- 
demurrer thereupon the caſe was, That huſbarid and wife, in right ene hem 
of the wife, and a third perſon were jointenants for the lives of the ranger, — 
wife and the third perſon ; the huſband and wife by indenture let their moiety for 
the moiety for one-and-twenty years ; the wife died, the ſurviving years, it js a ſe- 
jointenant enters, and drives out tlie beaſts : the lefſee brings treſ- 2 _ 
paſs. The queſtion was, Whether this leaſe thall bind the ſur- en 


1 * 
1 


vivor | die, and the 
It was objeRted, that this leaſe mould not bind: for although it e 


was agreed, where one jointenant for life makes a leaſe for years, Ante, gi. 432. 
and dies, it is good during the life of his companion, as Dyer, 187. Poſt, 614. 
and a caſe adjudged Herbin d. Birton; yet here, becauſe the huſband C. Lit. 136, b. 
was not jointenant, unleſs in right of his wife, and had not any Dyer; 185. 
power to contract for any longer time than during the life of his Buds. 43- 
wife, and the wife here is dead; and unleſs ſhe had ſurvived and 1 
accepted the rent, it is not her leaſe, but yoid guoad her (for during fiob. ys 
the coverture the had no power to aſſent) ; therefore the leaſe in 4. Med. 300. 
law is accounted void guoad her and the ſurvivor. Vide 3. Edw. 4. 3- Buitt: 272. 
pl. 7. \ 1.Com.Dig. 367. 

. 8 8 3. Com. Dig. 266. 
- But ALL THE Cover held, that the leaſe was good, and is as a 3. Bae. Ab. 308. 
leaſe made by her, until ſhe, after the coverture, or ore who claims Duel. 53- 
in privity by her, avoids it by entry: for it is not void by the death 
of the huſband, but only voidable, and the avoidance ought to be 
by entry; and which cannot be by the jointenant ſurvivor, for he 
is paramdunt the wife, and not under her; and therefore the leaſe 
being good, until it Be avoided by one who hath privity, ſhall 
bind, as long as any of the jointenants be alive; as in caſe where a 
man jointenant makes. a leaſe for years. Wherefore it was ad- 
judged for the plaintiff, | 

See 32. Hen, $. C 23, 


F Sanders apainſi Eſter by. Cazr 7. 
5 Trinity Term, 13. Jac. 1. Roll 9332. 
ERROR in the exchequer chamber, of a judgment in the king's An «fum/r 
bench in an aſſump/it againſt an executor, upon a promiſe of lies againft an 


the teſtator, who, in conſideration he would marry his daughter, *<vtor on a 
premiſe made 


- 4 on . by the teſtator t 
him as much as he left or gave to any of his other children : and anecheplaneit 


alledges in fact, that he left ſo much to one of his children; and a ſum of money 
for non-performance of this laſt part of the promiſe he brought in conſideration 
the action: and avers, that the teſtator left aſſets as well to diſ- —_ 
charge all his debts and legacies as to ſatisfy him. And, after Poſt. £622 
verdict, upon non-aſſumpſit, being found for the plaintiff, and 3. Zulſt 236. 
judgment given accordingly, error was brought and aſſigned, That Fim. 32g. 

the executor is not chargeable for this collateral promiſe. 1. Roll. Rep.266, 


8 E e But 


** 
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Saves But, without argument, ALL THE JUSTICES AND Baroxs 
— except T ANFIELD, Chief Baron, held, that the action well lie; 
* againſt the executcr as well for this collateral protniſe as for a debt. 
 *FANFIELD doubted thereof; for he ſaid, it had been often- 
times adjudged, that upon ſucli a mere collateral promiſe the exe-· 
cator is not chargeable. —Notwithitandirg, without further de- 

bate, the judgment was affirmed. | | 
NoTE. HoxNEL1, Clerk of the Errors, ſaid, that once they 

were all of an opinion to reverſe the ſaid judgment. 


Cans. Gibbins agdinff Vaughan. 
Mic haelmas Term, 11. Jac. 1. Roll 41 - and 42. 


If a plaintiff at- RROR of s i . | 
judgment in the common pleas. The error aſ- 
2 E ſigned, Becauſe in debt by an attorney by privilege, the de- 


file his writ * he de- 
Fivilee, wy claration mentioned that the defendant was attached by a writ of 


judgment will privilege, and appeared, and 1mparled ; and after judgment being 
de erroneous. given upon nib dicit, there was not any writ of privilege filed. 


19. Edw.4.pl-8. —And for that cauſe the judgment was reverſed. 


-Dyer, 288. l 
Deugl. 314. Tidd's practice of B. R. 76. to 80.— See 18 Eliz. c. 14. ſ. 3. 27. Jac. wi c. 14+ 16.8 


17. Car, 2. c. 9. 4. & 5. Ann. c. 16. 9e. Ann. c. 20. and 5, Geo. 1. c. 13. 


Carr 9. | Parker againft Sanders. 


The Judges will [N FORMATION upon the ſtatute of 39. Eliz. c. 2. (a) for not 
conftrue all re- A reſtoring paſture into tillage, being ancient tillable lands, and 


23 — converted into paſture. EE > 
the miſctiefo—Upon riot guilty pleaded, a ſpecial verdict was found, that this 


and extend the land was ancient tillable land, and uſed for tillage twelve years be- 

— fore the converſion, and converted before the ſtatute of 39. Elz. 
# Bridg. 89. c. 2. and not reſtored before iſt May 1599, nor ever ſince; and 

Conp.391-543- that the defendant was only an occupier for the laſt year, being ile 
-— Lao time in the information mentioned, but never before. | 


728. 
The queſtion was, Whether he was puniſhable as an offender 
within the meaning of this ſtatute ? The words of the ſtatute are, 
© That lands converted before the ſtatute ſhall be reſtored into til- 
lage before the firſt of May 1599, and being reſtored ſhall be ſo 
© continued for ever.“ And for this cauſe it was moved, that this 
caſe is out of this branch ; for not being reſtored none is compel- 
Jable to convert it, eſpecially as this caſe is, a ſtranger being occu- 
pier thereof, and not he who converted it. | 
But ALL THz Covar reſolved. that he is within the ſtatute: fol 
| although he be out of the words of the ſtatute, yet he is within the 
intent thereof; for this ſtatute extends to puniſh the occupier al 
continuer thereof in paſture, and not only the firſt converter: and 4 
if any other conſtruction ſhou!d be made, then all lands which 
were converted before the 39. Lliz. c. 2. and not re- converted be 
fore iſt May 1599, would be out of the ſtatute ; which never ua 
held to be the intent of that law, for then the converter would 
puniſhed only for two years by the act, not icſtored, and 119 pu- 


a Ex ired. . 
IE niſnment 


* 


a Ps AC _ Y 1 me 
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3 niſhment ſhould be after upon any for continuance thereof; and pass 
vy this means the ſtatute ſhould be to little purpoſe for any land «gain/? 
. converted before the ſtatute, which never was the intention of the ens, 
law. Wherefore they all reſolved, that this was within the ſtatute ; 

: and adjudged it for the plaintiff, 


May againſiPeterProby and Lumiey, Sheriffs of Middleſex, Casz 16, 
| Eaſter Term, 13. Jac. 1. Roll . | 


ACTION ON THE CASE; for that they ſuffered Milliam —— action 

43 Allen, who was arreſted at his ſuit upon a bill of Middleſex Ae 
for thirty-three pounds, to eſcape, whereby he went to places un- „e prog, 
known, by reaſon whereof he loſt his debt. the Neriffs may 

. Ide defendants plead, that after the arreſt, they leading him to- _ _—_ 

4 wards Londen to the gaol; he was reſcued from their bailiffs by bur noe if the 

1122 3 — 

ng It was thereupon demurred: and after divers arguments at the aten for the 

d. bar, 1T WAS ADJUDGED for the defendants; for the arreſt being upon =»;fraſence — 
mean proceſs, and not upon execution, the ſheritfs are not hound —_ the : — 

4 to take the poſſe comitatus with them, and therefore upon ſuch — — 17 

; proceſs, it is a good return, to return the reſcous, and that after- aimed by at- 
Wards he was not found within their bailiwick ; and proceſs ſhall ractimcne. 
thereupon be awarded againſt the reſcuſſots: but if the priſoner Peſt. 486. 
had been onee in the gaol, the ſheriff ovght at his peril to keep &. C. 1. Roll; 
him, and a refcous froin theft: is no excuſe for him! and upon * 388. 440. 

not proceſs of execution, as upon a capias ad fatisfaciendum, qr upon 82 3 Nele. 

od capias utlagatum after judgment, ſuch a return is no excuſe for him, 5. C. pee, 
either againſt the king or party ; for he at his peril 1 to keep 853 

his his pritoners taken in execution; for there the procets is deter- 1. Roll. Ab. Sey. 

= mined, which being the life of the law, and being once executed, ro. Bz. 368, 

; _ the party may not have any new proceſs; and therefore he ſhall 3, 

* anſwer to the party for the eſcape : it is at the ſheriff*s peril to ſee 3. Lev. 48. 

- that his priſon be ſtrong enough to keep his priſoner, when he is i, Com. Dig. 

: once in execution ; and being a miſchief to one, it ought rather 295: 

to fall on the ſheriff than on the party: but in the other caſe 8 

ider there is not an great miſchief, for the party hath only loſt his 4 om. Dig 

are, proceſs, which he may renew; and he may alſo have an ation 439. 

tl upon the caſe againſt the reſculſors; and of ſo ſmall a loſs as the Barnes, 430. 

e ſo lots of a proceſs, the law hath not any regard to puniſh the ſheriff, 22 1440 

this eſpecially when the 2 have any other remedy. Wherefore it . 2 

pel- was adjudged for the defendants. Vide 3. Hen. G. Jttachmint,” 1. 402. 463. 

cu- 4: Elz. Dyer, 212. B. Elz. Dyer, 241. 16. Edi. 4. pl. 3- Onflow'sN.P, 
17. Edu. 2. * Executor,” 247. 6. Hen. 7. pl. 12. 16: Fdw. 3. 51. 
10 ” a 3 Stra. 

fol Return,” 110. | * 

\the : 1126. Rev Tidd'sPrac, B. R. 109. 

aud NorTe, That there was a precedent here ſhewn in Eaſter Term, 1. Roll. 105 · 

and 43. Eliz. Roll 216. Waldo v. Lambert (a), where in ſuch an 

hich act10n upon the caſe againſt a ſheriff for ſuffering a priſoner to 

I be- elcape arreſted b laiitat, he pleaded, that he was reſcued from 

wi lim at another place than the plaintiff alledged the eſcape to be ; 


and traverſeth the eſcape, a/ib : and upon detnurrer it was à ljudged 
for the plaintiff; which was et ot the bar to be ruled upan 
(s) Cro. Ela. $68. Meer, 331. | 

Ee 2 . Ks 


—— — _ 
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Norz. the matter in law.— But THE Cour, — view of the precedent, 
a ke 144, conceived that the plea was ill, by reafon of the traverſe of the 
* 14+ place, and ſo it might be adjudged for that point for the plaintiff, 
and they all here ſeriatim deltvered their opinions, that this is 2 
good plea: they pleaded the reſcous, and, naming the parties who 
made the reſcous, ſo as the plaintiff might have his plea againſt 
them, and the plaintiff by his demurrer confeſſing it, the plea is 
good. Wherefore it was adjudged. for the defendant. | 


Aſhmore again. Ryptey. 
Eafter Term, 14. Jac. 1. Rell 554. 


| A declaration FRROR of a judgment in Rippen. The Fix sT ERROR aſſigned 


8 was, Becauſe in debt upon an obligation of one hundred 


debted pounds, he declares, guod criptum ſuum obligatorium conceſſit .. 
2 teneri, c. and he doth: e figillo . non — a 
ebligatorium is for that is intended by the words — per ſcriptum, &c. And the 
— uſual courſe is ſo in the common pleas, and lle figillatum is no 
Agille fyillatom. more of neceſſity then deliberatum, which rs always intended. 

Cro. Eliz. 737« Cro. Car. 209. 1. Mod. 306. 1. Leon, 310, Ld, Ray. 330. 307+ 1043. Moor, $11, 
Stra. $15. 3 Bac. Abr. 694- | Ss 

In debt os  AwnoTutr Exxon aſſigned was, That the defendant pleading 
bond, if the de- non &/t fattum, and iſſue being joined thereupon, he afterwards re- 
. carne, £44 verificatione confeſſed the action, and that it was his own deed; 
he ſhalt be and the judgment thereupon was, Wid /it in miſericordid, where it 
amerced, ought to have been, quid capiatur, becauſe he denied his own deed. 
Ante, 66. — Sed non allacatur; tor the iſſue not being tried, but the action 
$. Co. 60. confeſſed, the uſual courſe is only, quid /it in miſcricordid. Vide 
4- Com. Dig. . Edw. 4. pl. 24. 33. Hen. 6. pl. 54. 


179- 
fon 5, and 6. Wilt. md" Mary; ©. 9. 

| »: A Trirp Exkox was aſſigned, Bet᷑auſe the judgment was, guid 
„Damage in- : Ry * 
cludes both fecuperet debitum, and bs. 8d. pro damnis occaſione detentionis debili, 
aibr and coſts, and there is not any mention pro mrs et cuſlagiis.— Sed non allecatur ; 
Ante, 69. for damna includes both, and ſo is the uſual courſe of entries 


3. Ter, Rep.71. Wherefore tlie judgment was affirmed, 


Cas 11. 


5 Philip Cotton, Executor of Anthony Cotton, agaiaft 
>. Cas 6. ; a Meſcot. x 
| Tiiriq Term, 13. Jac. 1. Roll 595. 


i RROR of a judgment in debt againſt him as executot for forff 
— E pounds. He appeared, and pleaded, plent adminiſtravit; and it 
cutot muſt ap- _ ay # . . 

pear by gor- Was found againſt him, and judgment given accordingly. It wi 
now aſſigned for error, That at the time of his appearance 

by , was an infant, and ought not to appear by his attorney, but by 
Poſt. 441. 641- guardian. The defendant pleaded, in nulls eſt erratum ; ſuppoſing 
7. Roll, Abr. that it was not error, for that he did not ſue for his proper debt, 
27 but as executor, and ſo repreſented the perſon of the teſtator, wh 


was of full age. The judgment was reverſed (a): 


Poph. 120. | 
— Stra. 783. 3. Bac. Abr. 1 50. —Sed vide Bade v. Starkey, Cro. Eliz. 542+ 
h 1 8 | (a) Vide S. C. poſt, 431. 


Fad 


4 


Eaſter Term, 1 


15. Jac. 1. In the King's Bench. 


Sir Henry Montague, Kut. Chief Fuſtice. 

Sir John Croke, Kt. | 
Sir John Doderidge, Kut. Fuſtices, 

Sir Robert Houghton, Kut. 


Sir Henry Yelverton, Kut. Attorney General. 
Sir Thomas Coventry, Kut. Solicitor Genera. 


ͤ— — 


— 
— — tt _ 


Atwood's Caſe. | Cas 1, 
Fam brought by him to reverſe a judgment upon an in- Juſtices of the 


dictment before juſtices of peace for ſcandalous words: Peace have no 
« That the religion now profeſſed was a new religion within — ec 
fifty years; preaching was but prating, and hearing of ſervice rds deta- 
more edifying than two hours D and being thereof ;natory of re- 
convicted, was Fred one hundred marks. The error aſſigned was, lision. 

That this was not any offence inquirable by indictment, and be- 2. Roll. Ab. 78. 
fore juſtices of peace, but only before the high commiſſioners ; CR 
and it was referred to the king's Attorney to confider thereof. Six 3 c. 
Henry YELVERTON, Attorney General, certified, that it was not Stra. 789. $34. 
inquirable before them. - And THE Cour was of that opinion; and 1. Hawk. 


but they would adviſe. 9 


P. G. 1e. 
2. Hawk. P. . 
61. Stra. 41k. 789. $34- 


Lightfood gain, Lenet. 47 es 


J RESPASS, for taking two ſteers. The king's 


The defendant juſtifies by virtue of the king's patent of bann of fuch 
grant to him and his heirs, that he ſhould take, at two bridges —_— hk 
within his manor of Doncaſter, called Saint Mary Bridge and Willow void for uncer- 
Bridge, ſuch toll for the paſſage of beaſts as is uſed to be taken ih tainty. 
& alibi infra regnum Augliæ, rendering rent per annum; and avers, , Roll. Ab. 
that at Borough- Bridge, in the county of York, there was uſed to be 196. | 
taken ſixpence for every ſcore of beaſts there paſſing, and therefore Cow. 198. 
twelvepence toll for the paſſage of forty beaſts ; he juſtifies, and 
prays aide de roi. | | | 4 

Oo plaintiff replies, that at thoſe bridges never any toll uſed ta 

taken. | | | 

It was thereupon demurred. And now, after argument, 1T was 

ADJUDGED, that heſhould be ouſted of aid; for the grant of ſuch 

toll which is taken ii et alibi infra regnum Anglie is uncertain and 

void. E © 3 | 

x4 4 th 


% 
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Avermen' The patent alſo, that he ſhould have ſuch toll which had been 
uſed to _ ity vel alibi, &c. and he averring payment at ano- 
ther place, but not there, it was therefore ill; wherefare it was 

awarded that he ſhould anſwer. 


eus K Brian Nelſon, Son and Heir of Thomas Nelſon, 
againſt Staff. 


* RROR in an action upon the caſe brought in the common 
being ſeifed in pleas for words: Whereas Thomas Nelſan was and yet is ſeiſed 
fee, married 3. in fee of lands to the value of one hundred pounds per annum, 
and had iſſue C. and was eſpouſed to Elizabeth, and had iſſue betwixt them the 
ng plaintiff ; and whereas communication was betwixt the plaintiff 
there was a and one Mary Syvedale concerning a marriage between him and 
communication the ſaid Mary, and he was offered in marriage with the ſaid M 
concerning fix hundred pounds ; that the defendant, on purpoſe to ſcandalife 
marriage, and him, and to hinder him of his ſaid marriage, having communica- 
Cem d, tion with J. S. of the plaintiff, ſaid theſe words of the plaintiff, 
« Hath that diz. Hath that baſtard Brian Nelſan cauſed you to be arreſted? 
« lest C. ar © Ts that all the ſpite that baſtard can do you?” by reaſon of 
re ted you? which words he. laſt his marriage, &. The defendant pleaded 
per god C. loſt not guilty ; and found againſt him to his damages one hundred 
is maintainable, Pounds; and judgment given for the plaintiff, that thefe words, 
wehough the Notwithſtanding they were ſpoken in this manner by interroga- 
| words be . tion, were actionable. A writ of error being brought, the errors 
„ it 2 
A 5 
that C. was the FirsT, Becauſe the words were not actionable. 


+ SreonDLY, Becauſe it is not ſhewn that he was ſon and heir of 
ſaſ-d in ie Thomas Nelſon at the time of ſpeaking the words, but only names 
when the an- him fon and heir by way of addition in the beginning, 

—_— Tr1RDLyY, He doth not ſay that Thomas Nelſan wag ſeiſed of 
Poſt. 568. thoſe lands at the time of the words ſpeaking, but ſaith only, quod 


40 2% fuit et adhuc ſeiſitus oft. 

3 Sed non allocatur: far this action is not for ſlandering his tie, 
which peradventure would not be without theſe circumſtances 
preciſely ſhewn,' as it is in Banneſter's Caſe, 4. Co. 17. a.; but it 
is for hindering him of his marriage, which he hath loſt by reaſon 
of theſe words, and whereof a man may be hindered by reaſon of 
the ſtainin his blood, and which action: perad venture, he might have, 
although he had not any land at all, and it is but an inducement, 

and needs not, ſuch ꝓreciſe certainty. And for the words them- 
ſelves, they all reſolved that they were ſpoken affirmatively, and 
not only by interrogation ; and they are ſuch a ſlander by theſe 
circumſtances ſhewn, that he loſt his marriage by reaſon thereof, 
nd therefore the action well lies. And the judgment was af- 
med. DOPE” | | So 
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Futſer 


ano- 
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Furſer and Bond againſt Prowd. Ca3n 4. 


: Eafter Term, 14. Fac. 1, Rell 354. | 

DEPT upon an obligation of one hundred pounds, conditioned An award, on a 
for the performance of the award of Eduard Hadds of all mat- <2ntroverly re- 

ters betwixt them, f — 
The defendant ſhews, that the arbitrament was in this man ger: rent, that the 


« WHEREAS there was a controverſy betwixt the plaintiff and de- Party hould paz 
ſo much for the 


* the award for his enjoying it ſhould be void.“ | 5- Co. 95. 
The defendant pleaded payment of the ſaid 131. 6s, 8d. at — (647 


days, and pleaded the tender of the ſaid rent at the ſaid tenement, 
and that none were there to receive it; and it was thereupon Ce+ 
murred, 
Fixsr, Upon the award to pay this rent or ſum, Whether it 
were a ſum in groſs, and payable without demand?—And it was re- 
ſolved, that it is a ſum in groſs, and payable without demand by 
the defendant at his peril, who ought to ſeek out the ohligee to pay 
it. Vide 8. Edw. 4. pl. 21. 21. Edw. 4. pl. 2. 6, Eqw, 6. Bro. 
4 Tender,” 20. | | 
SECONDLY, It was held, that this tender (admitting it might be Tender of rent 
upon the land) is not ſufficient: for it is not pleaded to be made muſt be pleaded 
the laſt inſtant, as it ought to be; wherefore the pleading that he ® — 
tendered it at the Feaſt, and doth not ſay the laſt hour, is not good. . la 
hour, Poſt. 499, —Co. Lit. 202. a. 1. Lutw. 593- 1. Saund. 2389. Salk, 624+ Raym. 419. 


See 4. bs 5. Ann, c. 16. Stra. 717- I 
Tr1kDLyY, It was held, that this conditional award, “if he did 4" award that, 
F one ſhall enjoy 


© not 232 ſums, that it ſhould be void for the enjoying of, bout 


4 the houſe,” is good enough: for it is abſolute if the other pay and pay the 
the rent; otherwiſe it is his own default. Wherefore it was ad- rent, or elſe the 
judged for the plaintiff, © — 
ule to 
| uV good. 1. Roll. Abr. 250, 
Cooper againſt Smith. e 


AET ION FOR THESE WORDS: Thou haſt killed thy words aQion- 
* maſter's cook (innuendo one John Yarrington, ſervant to Mr. ale, 
Dingley),“ who was murdered. Ante, 134. 306, 


The def =P inſt hi 18 8 
e defendant pleaded not guilty ; and found againſt him. 1. Roll. Ab. 77, 


It was moved in arreſt of judgment, Becauſe he doth not ſhew 1. Vent. 147. 
who was the plaintiff's maſter, nor that Mr. Dingley was maſter to Cro. El 36g. 
him who was ſlain ; ſo the words are uncertain. 823. 


Sed non allocatur; for it is not material who was the plaintiff's 
maſter, becauſe the words in themſelves import ſlander. W here- 
fore it was adjudged for the plaintiff. | | 
: 4 


'Ee4 | Lewis 
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_— Lewis againft Coke. 

4 Thou haſt AETION FOR THESE WORDS : Thou haſt committed 
„ commited © * © treaſon beyond the: ſeas, and haſt run away from thy cap- 
a yoad the ſeas”! ” tain.” And adjudged that the action lies, for there is a violent 
are aQtionable intendment that he committed treaſon to the State here, and not 
words. do a foreign State; and the treaſon is triable here (a); and the addi. 
Ante, 114. tion, „ thou haſt run away from thy captain,“ do not detract from 

the firſt words, nor are they material to the action. ; 

| (9) By 33- Hes. 8. c. 23. and 35. Hen. $.c 2. 


Car. a. Loyd again Pearſe. 
| Hilary Term, g. Jac. 1. Rell $32. i | 
If-feveral da- ACTION FOR THESE WORDS: *« Thou art a bankrup 
mages be given © rogue, and accounted a common knave; and thou art a 
on two iffues, << thief, and haſt ſtolen my corn.“ As to the firſt words, .I hou 
cre 6. © art a bankrupt rogue, and accounted a common knave,“ the de-. 
: — — both ; aden ee not guilty: and as to che other words he juſtified, 
if one of the if- The iſſue being thereupon joined, both the pleas were found for the 
ſues be errone- 22 and twelcepence damages given far the firſt words, and 
ous, it ſhall be for the lat words thirty-nine ſhillings ; and coſts for both. ut 
reverſed for the ne” - . . . , 
ee the plaintiff having judgment for bath, it was for this cauſe re- 
Ante, 343. Veried: for the firſt words in the firſt iſſue are not aQionable, the 
32 being neither merchant nor tradeſman; and the judgment 
1 ing entire, it is reverſable in toto; for, in the judgment, the da- 
"Bac. Ab. 28. mages are conjoĩned, altliough they were ſevered in the verdict. 
trange, 189. Dougl. 376. 730. 746. 1, Ter, Rep. 151. 2. Ter. Rep. 758. 3. Ter. Rep. 448. 


. Cans 8, | Newman againſt More. © | 
Tn error na FRROR of a judgment in the common pleas in a SEO ND r- 
biker arenas, 0 


muſt be cerei- The error afligned, upon demyrrer in pleading, was, Becauſe 
6d; ard i it there was not any wrt / ſecond deliverance certified; and in nylls | 


vary in fub- erratum being pleaded, 8 
ſtauce from the ö FS . : . 
declaration in COVENTRY, the King's Soliciter, moved, that it was not material, 
r-plevin, it ſhall for it is awarded on the roll; and the parties appearing and plead- 


be abated. ing thereto, it is not now material. 
non. Ab. 670. But IT wAs ADJUDGED to be ill, and reverſed for that cauſe; 


+ =o for there ought to be a writ ; and if it vary in ſubſtance from the 


* Vent. 7. declaration in the replevin, it ſhall be abated, Wherefore it was 

4 3ac. Ab. 481. reverſed. | . | 
By x7. Car. 2. g. 7. in an avowry for rent, the writ of ſecond deliverance is taken away. 
* | | SE dots: 

Harrington againſt Garraway. 
cron E after Term, 15. Jac. 1. Roll . 

If afirſtconnee TYEBT for rent upon a leaſe. for years. The caſe was, 
to xe a leaſe of Sir William Coleyn, conuſee of a ſtatute, takes a leaſe 
the revertion, for years of the reverſion, arid rent reſerved upon the leaſc for 


his extent 16 1 | 4 : ſe for 
h ? years ; the leilee attorns ; the conuſee aſſigns over this leaſe 
1 years ; afterwards Harrington being conuſee of the pun) 


— — _ — — — 
— —— as 7. 5 — VB 
YG — — 


—— 
P P —R————_— 
E T3; 


— — — 
— — — —ä—f 


1 ing the term; * ; 5 4 

j | d although he aff gn the leaſe, a ſecond connſee may extend the land. Poſt. 477. 569.—1. Rab. Att. 
5 | 304. 933, 2. R.. Abr 470. 472. Hob, 45. 2. Vent. 327. Dyer, 105. 4. Co. 66. b. Skin. 263. 
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tte extends this reverſion and rent; and afterwards Sir 2 
W. 


pilliam Coleyn, by virtue of the elder latute, extended this reverſion Ganrnawar, 


and rent. | 
And the queſtion was, Which of them ſhould haye the rent? A — 


Ir was ADJUDGED without much argument, that the firſt co- 1. Bac. Abr. 
nuſee by acceptance of the reverſion and rent, and aſſigning it 196, 197. 
over, the extent is thereby ſuſpended during that term, and the 
ſecond conuſee might well extend it againſt him (a). g 

(a) This caſe was. revived in Eaſter in Eaſter Term, 18. Jac. x, for a defect in 
Term, 16. Jac. 1. and adjudged for the form,—Polt. 477. 569. 
plaintiff; but the judgment was reverſed | 
. . 0 
Broking ggainſt Cham. N 

To eſtabliſh a 


A SSUMPSIT, that he ſhould enjoy ſuch lands according to aa 
1 leaſe, without the let, interruption, or incumbrance of any nane for quiet 
perſon ; and ſhews in fact that this land was extended for debt due enjoyment, 


to the king by proceſs out of the excheguer, and fo incumbered, &c. — —— — 


After verdict it was moved in arreſt of judgment, that this was perfon, tbe 
not a good breach aſſigned, for he doth not ſhew for whoſe debt, plaintiff muſt | 
nor when, nor by whom it was due; and it may be that it was for ſhew a lawful 
the plaintiff's own debt. And although it was alledged, that if fo, 5 
and he thereby did not perform the promiſe, it would not help him: poſt. 444. 

Yet iT was ADJUPGED, for the defendant; for the plaintiff's. c. 1. Roll, 


ought to ſhew a lawful incumbrance, otherwiſe he might have his a oy 6. 52 


remedy elſewhere. Sed vide Dyer, g. contra, 2. Edw. 4. pl. 15. (a). b. fl. 26. 


Moor, 861. Vaugh, 118. 121. Hob. 33. Cro, Car. e. Ydv. 30. Cro. Eliz. 914. Term Rep. 
C. B. 275. 1. Term Rep, 651. (a) See the Caſe of Dudley v. P olliot, 3. Term Rep. 586, and Powel 


en Contracts, 379. 


Piers Griffith agaigſ Hugh Middleton. 8 
A VDITA QUERELA to avoid a STATUTE upon the Statute Outlawry may 
of Ulury. _ . be pleaded in 


The defendant pleaded, udd reſpendere nen debet, becauſe HE par ag 
was outlawed at the tait of Thomas Me/ton by the name of Peter ard tho' the 


Griffith : and it was thereupon demurted, name be Peter 
FixsT, Becauſe that Piers and Peter are two names of baptiſm, — 5 > yg 

ſo it cannot be averred to be one and the ſame perſon : they are ſynoni- 
SECONDLY, For that this outlawry in this ſuit (which is only — 616. 

by way of diſcharge, and to recover nothing) is not pleadable. yu... 307. 
But after argument at the bar, 1T WAs ADJUÞGED for the de- 2+ Roll. Abr. 


| fendant, Moor, 417, 


Fist, That they are but one name; for ſo it appears by Piers Cro, Elis. 26. 
Gaveſton, who is ſo named in ſome acts of parliament, and in others 776- 448. 
Peter Gaveſion ; and yet it is well known that both of them were — 


_ 3- 22. 4 Edw. 3. fol, 128, 6. Edw, 4. pl. 9. 616 763 76 
oy z as; = 42 2 ws 1 3 SrconpIY„ b 


$26 Eaſter Term, 15. Jac. 1. In B.R. 


FP. Gareyzru SECONDLY, That it is not well pleadable in this ſuit, for 3 
| perſon outlawed is not receivable to ſue in any court, unleſs it be 
* — to reverſe his own outlawry ; for THE CHitr Jus ricx ſaid, that 
25 where the qction is ad lucrandam, there ought to be ability in the 
perſon; and it is all one to gain by way of diſcharge, as by way 

of perquiſition. GLANV1L, Ib. 2. cap. 3. Utlagatus legem terre 

amittit. BIT To, Refpondra a touts, mes nul reſpendra a luy ; and 

Bx Acro to the fame intent, 6. Edw. 4. pl. 9. Wherefore it 

was adjudged far the defendant, and that the plaintiff ſhould take 


Cars 12. | Sayre's Caſe. 
An mdiament PON a fieri facigs to SAYRE, wnder-/heriff of the county of 


will lie againſt (U g. — he ſold the goods of a poor man defendant for 


| — 221. 135. 4d. the goods being well worth eighty pounds. 


hg It appeared to the Court, that the faid SAYRE had perſuaded the 
fen focias, jury to prize the goods at an undervalue, perſuading them it would 

1. Hawk, P. C. be better for tue poor man: whereupon they apprized them ut 
1. ſupra, and he delivered them to the plaintiff for the ſaid ſum. 


Tux Cour held, that it was oppreſſion, and inquirable at the 
aſſiſes by indictment, or puniſhable in the ſtar- chamber; and the 
Court commanded that the under-ſheriff, being an attorney (a), 
ſhould be braught before them. 


. (a) But now by 22. Geo. 2. e. 46. no undgr-ſheriff ſhall act as an attorney, ſolici« 
1 or agents under the penalty of füty pounds. 
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Trinity Term, OY 
15. Jac. 1. In the King's Bench. 
Sir Henry Montague, Kut. Chief Juftice, 
Sir John Croke, Kt. | 
Sir John DN. deridge, KF: Juſtices. 
Sir Rebert Houghton, Ange. 
Sir Henry Velverton, Knt. Attorney General. 
Sir Thomas Coventry, Kut. Solicitor General. 


; Sir William Brunkard againſt Segar, Casy t, 
\ CTION FOR WORDS. Whereas the plaintiff was one ro call a mem 


of the privy-chamber tp the king, that the defendant ber of the privyg 
ſpake of him theſe words, how art a cozening chamber * — 
* knave, and liveſt by cozenage.” A verdict, upon not guilty es 8 
pleaded, was found for the plaintiff. * | gulity 5e not action 


able. 

It was moved in arreſt of judgment, that theſe words were not Ante, 339. 
ationable, for they are too general; and precedents were ſhewn, Cro. Eliz. 99. 
that for ſuch words; actions being brought, judgment hath been 277. 
ſtayed ; Hilary Term, 26. Eliz, Kirby v. Wallis (a), and Fl & * 516, 
32. Eliz. Middlemore v, Warker (b) : but a precedent was ſhewn, =” = 
that one Holbeack, coroner of Lartwict, brought his action for 
theſe words, Thou art a cozening knave-coroner ;”” and it was 
adjudged for the plaintiff (c). ; 


MowTAGUE, Chief Juſtice, held, that the quality of the perſon 
is to be confidered in this caſe ; for being —— about the king. 
to ſay that he lived by cozening is a great diſcredit; but of every 
common perſon, theſe words are not ſuch a f{lander as the law will 
puniſh. The other Juſtices doubted thereof, and willed that prece- 
gents ſhould be ſearched (d). 


(a) Moor, 261. 
(6) Cited in George's Cate. Cro. Ez. gg, poſt. 619, this Caſe is ſaid to have been ad- 
(e) Egleten's Caſe, cited Cro. Eliz. gg, judged, that the words were not actionable. 


(4) In the Caſe of Willis v. Shepherd, 


Dutton againſt Engram. Care 2, 
Eaſter Term, 15. Jac. 1. Rell 204. 


tenements ; and that if the ſaid Joh died without heirs of his body, 3 
that the land ſhould remain to the ſaid Stephen, and the heirs of his not an 9 ats in 
body, &c.; and died, The wife entered, and died. John in 4. Eliz. fu. © 


Plowsd. 541. 
or the rent of two years be- cls wa. 


kad in 2. Fac, 1. this diſtreſs was taken. And all this matter x4, Ray. 01, 
being Cowp. 234. 
410. $334 
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being diſcloſed by the avowry, and bar to the avowry, it was 
demurred. N | 

THE F1R$sT QUuEsT1ON was, Whether John had an eſtate in fee 
by this demiſe at the time of the grant of this rent? becauſe the 
demiſe was to him and his heirs, upon condition that he ſhould 
grant a rent to Stephen and his heirs, whereby the intent was ſhewn 
that he ſhould have a fee; otherwiſe he could not legally grant 
ſuch a rent tõ have continuance after his death. * 


Bur 1T Was RESOLVED to de an vſtate tail; for being limited, 
that if he died without iſſue, that then it ſhould be to Stephen and 
his heirs of his body, that ſhews what heirs of John were intended, 
tz. heirs of his body; but yet, by the limitation, of the will, hei; 
to make this grant of this rent ; which being by the appointment 
of the donor, it is not contra formem donationis, but ſtands with the 
gift, and ſhall bind the iſſuo in tail. Vide 35. Af. pl. 14. 37, Af. 


pl. 15. Dyer, 122. & 190. and Webb v. Herring, ante, 415. 


SzeconDLY, Admitting that John Goldwell was tenant in tail at 


made of land in the time of this grant, remainder to Stephen, Whether this grant 


fag}, upoe con- 


dition that the 


donee ſhould 
grant thereout 
an annual rent, 
and the condi- 
tion be pzr- 


forn:<d, this is a 
rent in ſce, and 


does nut de- 
termine by the 
death of the 


_ done. 


1. Roll. Abr. 
842. 


Cro. Car. 103. 


1 Pecre Ws. 


23 
3. Burr. 1798. 


Cast 3. 


A declaration in 
trewer is good, 


of the rent ſhall endure longer than the eſtate made to John ſhall 
endure ? For it was objected, that being extracted and granted out 
of the eſtate of Jabn to Stephen, who had the remainder, it ſhall en- 
dure longer than the eſtate of Jahn who granted it; and his eſtate 
being determined, out of which the rent was granted, the rent is 
alſo determined; for he had not any power to charge more than his 
own eſtate ; and the intent of the derniſor doth not appear that he 
ſhould be Kar” longer, becauſe it is appointed to be granted to 
him in remainder ; therefore it 1s not intended that it ſhould en- 
dure longer than the rticular eſtate tail ; and it ſhall inure as a 
grant to one and his heirs, as long as J. S. hath ifſye of his body; 
and he being dead, the rent is determined. | 


Bur 1T WAS RESOLYED, that this was a good grant of the rent 
in fee, iſſuing out of all the eſtate, and not out of the eftate tail 
only ; and being guided by the directions of the will, it ſhall take 
according to the limitation thereof, and charge all the inheritance. 
Wherefore it was adjudged far the avowant. 


Teſmond againſt Johnſbn, | 
Trinity Term, 15. Jac. 1. Roll 199. 
ROVER of goods; and ſuppoſeth, that 3. May, 14. Fac. 1. 


though the con- I he was poſſeſſed of thoſe goods, and the ſame day loſt them; 


verſion be al - 
ledged b-fore 
the lof:, for 
& eee is 


ſufficient ; and 


the day being 


_ after the . 


and that 4. Muy, anno 14. ſupradict. they came to the defendant's 
hand by trover ; and that po/tea, viz. 1. May, anno 14. ſupradict. he 
converted them : and it was found for the plaintiff. 


It was now moved in arreſt of judgment, that this declaration is 
not good ; for the converſion is altedged before the troyer, which 


and repugnar:t, cannot be, and therefore void. 


hall be reject 
ed 


Ane, oy. 


Sed non allocatur; for it was adjudged, that poſica convertit is 


Poſt, 5:5. 6:8. 620. — Selk. 56x, Stra. 232. 24% 954. 1995- 3. Burr, 1729. f. Bl Rep. 495 


| ſuſficiont, 


«„ r 
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fufficient, and the ſcilicet is void. And a precedent (a) was then Tone 
ſhewn in an ejectment, where the ejectment was alledged, that againſt 


þeſten, ſcilicet, ſuch a ogy which was before the leaſe, and it was 9 
found for the plaintiff; for the /cilicet being repugnant is void, and 
the poſtea ejecit was held good enough. Whereupon it was here 
adjudged for the plaintiff, _ 
(a) Adams v. Gooſe, ame, 96. 
Memorandum. Cart 4- 


OTE, That where a record is moved out of the king's bench Wit of erer 
by a writ of error into the exchequer chamber (a), it is not any I 
record iti court until the error be determined: and if there be any hu, 
miſtaking by the ne ligence of the clerk in the tranſcript, the chamber. 
courſe then is to ſend for the clerk of the court, and to amend it in £4, ray. 25. 
the exchequer chamber; but if the principal record which remains Cromp. Prac. 
in court be falſe, then to amend 4t, and thereupon to alledge dim:- 383. 
| ation ; and, upon certificate thereof, the tranſcript ſhall be alſo Dougl. 33 · 
amended, if it appear to be but the negligence of the clerk only. 
(«) See 27. Eliz. c. 8B. 2. Cromp. Prat. from the original record, or other defect, 
469-—By 5. Geo, 1. 6. Jr writs of er- ſhalt be amen ed by ſuch courts where ſuch 
ror, wherein there thall be any variance writs are returnable. 


Anonymous. Cd 5. 


JF a man plead by foree of an indenture which is loſt, and affidavit L a party ple 
made thereof, the party ſhall be compelled by the Court to ſhew ned, or, 
his counterpart, and he to plead thereto, or otherwiſe the Court — 
may grant an imparlance : ſo it is if be will depoſe that he never had party hall pro- 
any counterpart. | . duce the coun- 

terpart. 1. Saund. 8, 9. 1. Bac. Abr. 551. 3. Ter, Rep, £51. 


Anonymous. 5 : Cas 6. 


[UPON a rule given in the common pleas for a prohibition, the 1f a prohibition 
party laid by his prohibition ; and the eccleſiaſtical court pro- be allowed bur 
ceeded to ſentence: atterwards the party appealed, and two Terms nor %livered till 


after the other delivers prohibition. —— 


Tux Covar held, in regard he had ſurceaſed his time, and ſuf- not be revived. 
fered the ſentence to paſs, that he now ſhould not have the benefit Poſt. 483. 
of the prohibition ; and a difference taken where a prohibition was Cro. Car. 97. 
granted, and the party not ſerving it, ſentence of excommunica- Comb. 448 _ 
tion is pronounced in default of anſwer : there upon the matter he + Cem. Pit. 


may have the benefit of his prohibition, but not where there is a 1. Haß. 
. 19. Ray. 835. 
ſentence definite, Doogl. 556 
s ; | 1- Term Rep. 552. 3. Term Rep. 3. 
Anonymous. Cham 34. 


A PROHIBITION p to the ſpiritual court, upon a ſug- A new nit is 
geſtion, that the parſon libelled for tithes of a mill which was liable to rithe, 
erected upon land diſcharged of tithes by the Statute of Monaſteries, altheugh erefted = 
75 Hen. 8. c. 13. — And denied ER ToTaM CURIAM; for de me- Cds wo 
ndino de noun crecto non jacet prohibitio. 5 | % md : IEF 
Ke 3- Com. Dig: 10. 3. Ack. 17, 4, 78 p45 

See 9. Edw. 2, c. g. and 3. Bulſt. 212. 12. Mod, 243. 8 


2 | HL OE. Hampton 


2 Trinity Term, 15. Jac. 1. In B. R. 

c Ek. Hampton again Wildd. 
Tino is not cue A PROHIBITION was awarded to tlie ſpiritual court, for that 
28 Hampton, par ſon of Thimblethorpe, ſued Mild in the ſpiritual 
* by the oc. COürt, becauſe the ſaid Mild had let a certain clofe; reſerving paſ: 
cupijer of the turage for his ſaddle gelding. © © © 
hand for par The parton had ſued him for tithes to be paid of things reno: 

© vant; hut this horſe being only for labour and trivail, would not 

Poft. 576. renew: otherwiſe it had been if he had kept an horſe to fell, where- 
+.Roll.Ab.641, by profit had been accrued ; for in that caſe he ſhould have paid 
Cc. Car, 237. tithe. - | | Op | 
= 44% Hovcutox centre in the principal point; becauſe by tlie paſture 
Lan. 193. be may increaſe the profit ; and fo it is a profit ratione funds, as in 
Bund. 3. 3:3: Caſe of barren cattle : he ought to alledge further, that they were 


Show. 192. uſed to labour. 


And by ALL THE THREE JUSTICES, if he hid averted in the 
furmiſe that he uſed the horſe for labour, the prohibition liad lain, 


| | Gs Miller's Caſe: r 
Tochargeawo- ACTION UPON THE CASE by An and his wife, for theſe 
+ pt words ſpoken againſt his wife : ** Mrs. Miller is # whore, and 
1 * hath bad the pox, and hath holes one may turn his finger in 
Hob, 219. *© them : Mr. Ring the apdthecary gave her drink for it, and ther:- 
»-Roll. Ab. 43. fore take heed how you drink with her.“ It was moved that 
2. Com. Dig. the words were not actionable; and Feancy's Caſe (a) and Lamb“, 
re. (D. 1, Cafe (6) were cited in proof thereof. —But ALL THE Covnr held, 
ag done — that the action well lay; and cited Taylor v. Bancks to be adjitdged 
- accordingly, + Thou art aleprous knave“ (c); and Dawvrs v. Taylor, 
* He is rotted with the pox” ();; and Backfter's Caſe, * Tlouwalt 

laid of the pox” (e). | 
« ſeven years; ſhe Bh given me the bad diſ- 
4 order and three or four other gentlemen,” 
were beld not to be ationable, becaeſe they 


CORD wrr TT" or ww x 4 
—ä——— — rags — oat. we 
— - — —ů 


85 cu 16. | Searle's Caſe. 


A ſpiritual pe. 1 ROHIBITION wis prayed by RicuaxDSNdw, /crjcent; for that 
— — of Z Searle, parſon, having been convicted of homicide, and allowed 
at commen bis clergy, was now ſued in the ſpiritual court by. libel, That 
haw, may be l- whereas he was convicted of homicide; &c. it ſhould be a cauſe to 
belles ag inſt in deprive him of his benetice. He cited a precedent in Michacl nas 
the ſpiritual Term; 27. & 28. Eliz. in the common pleas, Roll 2574. whete a 


Gebesee Prohibition in like caſe was awteded,—But EU TOTAM CURI4M 
norwithſioding no prohibition ought to be granted. MONTAGUE, Chef Juli 
the allowance of faid, that althouph the ſtatute of 18; £6z, e. 1, otdains, that alc 
his det). clergy the party ſhall be ſet at large, and ſhall not be put to bis pur- 
Nn gation, yet that doth not diſaffirm the judgment, Whereto Coke 
148. 29% and DoDERIDox, fuffices, accorded, 


Kew, 181. Dyer, 293. March. 174. Ld. Ray. 1507. 
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As to the objection, that the libel in the ſpiritual court was not In a libel to 4. 
zgaiuſt him as an homicide, THE CourT held, that it was ſo much 2 _ 
the better; for if it had been ſo, a prohibition ought to have been . vicked of bo- 
granted; but it is, quod convittus fuit de homicidio, as it ought to be; for micide is the 
without conviction there is no cauſe ofdeprivation ; and if it were temporal court, 

inſt him as an homicide, it would be con to the verdict if the ſpiritual 
given : but here they proceed enly to deprive him by reaſon of his — hw fie 

conviction ; and ſo do thereby affirm the verdict. | 7 

ibition lies. Hob. 121. 288. Cowp. Incumb. 53. 3. Mod. 164. F. N. B. 42. Jones, 320. 


4 13% 1 Sid. 217. 1. Keb. 721. 762. Comb. 71. Hob. 291. 


As to the objection, that inaſmuch as the ſtatute of 18. Eli. c. 7: la what manner 
hath diſabled him that he ſhall not make his purgation, he ſhall on 2p —q 
now be taken to be as if he had made his purgation before the ſta- 57." 
tute; and before the ſtatute he could not then have been deprived; « every perſon 
it was anſwered, that anciently by the conviction he was to un- * admitted to 
dergo two puniſhments, the one of death, the other of defamation ; — — 
and that the firſt was diſcharged by allowance of clergy ; pena poreft . a ede ud 
dirimi, culpa perennis erit. Afterwards, in the time of ANSELM, « nary, but, af- 
archbiſhop of Canterbury, it was ordained by a General Council, quod « ter allowance 
cleric: non tra-lentur mantbus judicts * 2 : which Council in the , and buraing 
time of THOMAs DE BECKET was, þ uſurpation, received here in , . the hands 
England; and ſo far prevailed, that it any ſuch perſon prayed his , charged,“ is 
clergy, and was delivered to the ordinary, they then re-examined io be conftrucd. 
him by twelve ſpiritual perſons ; and if he were * be 
ſhould not be deprived (a]: and this trial by twelve clerks was not % 0 
but de credulitate, ſo as the firſt conviction remained (6) : and thes, r. 197. 
purgation did not diſaffirm the verdict; for he is delivered to the 2. Hawk. 305. 
ordinary by the judgment of the common law; and the entry 313. 
thereof is, quid traditur ordinario, &c.” And the law was, that 
if he did not make his purgation, he ought to remain perpetually 
in priſon, and have flender diet, 2g. every day bread and water 
only : and if the ordinaty refuſed to accept of his purgation, then 
he might have a command to the biſhop to do it : and NOTE, that 
the writ is, ſatis habetur uſpctius” (e); fo as the ſtatute of 

18. Eliz. c. 7. doth not make any purgation for the taking away 

that which was before ; and the purgation before the ſtatute did 

not defeat the verdi&, but affirmed it: and it Ma rule, hot to grant 

a prohibition where the proceedings in ecclefiaſtical courts are not ob. 227. 
againſt the law of the land, nor the liberty of the ſabject: and ſo Hob. 2. 
the prohibition was denied by the Court (4). | | $ 


fs) N Lindwood Canonica prrgatio (4) See Hunn's Cafe in Kellawsy's Re- 


Jecnnds, ports, 7. Hen. 8. pl. 186 t. and . Hawk, 
(5) See Nat, Welt. 1. c. 2. P. C. g18; 
(e Fide Natura Brem of Sv. Cor. 137. 


Weſton 


432 Trinity Term, is. fac. 1. In B. R. 


Tat 14. 5 0 Weſton againſt Dobniet. | 
Words ſpoken. ACTION ON THE CASE. Whiereas a ſuit was depending in 
= — — — = > the ſpiritual court betwixt one A. and the defendant, in which 


aQionable. ſuit A. produced the now plaintiff for a witneſs ;- the defendant, | 
Ante, 90. 134. having day given to except againſt the witneſſes, put in his excep- | 

*. tions in writing, that the now plaintiff was not a competent wit- | 
7. Roll: Ab. 33. neſs, and that there ought not any credit be given to him, becauſe | 
87. be was perjured; whereupon the plaintiff, hanging this ſuit, | 
Jones, 431. brought this actlon for this ſcandal :- and it was HE that it lay. 


. | But THE WHOLE CovkrT held, upon the reaſon in Dixie Ca, 
Hardr: 225; 4. Co. 14. that it was not maintainable, becauſe it is in the courſe 
Bull, xs of juſtice, and not cx malitid: for if one bring another before 2 
2. Burr. 807. juſtice of peace for e of felony without any juſt cauſe, 
z-Ter-Rep. 110: yet. no action lies: and if one exhibit 4 ſcandalous bill, if the 
| Court hath juriſdiftion of ſuch matters, an action lies not: 
otherwiſe it is, if the Court have not juriſdiction; or having, if 
the party publiſh his bill abroad, the ſaid bill being falſe. hut 
in this caſe the defendant proceeded in ſuch manner as the ſpiritual 
court hath allowed him, viz. to diſprove the teſtimony of tlie 
witneſſes produced. 140 Wh 
-Hoveriron ſaid, if in treſpaſs the defendant juſtifies that the 
pPelwaintiff was a bankrupt; whereby he had a commiſſion upon the 
| ſtatute, and thoſe goods were delivered to him, whereas the plain- 
tiff was not any bankrupt, nor any commiſſion ifſited, yet the 
* plaintiff for the words contained in the plea ſhall not maintain any 
action. Arid he put the Chief Juſtice in mind of Brovks' Cg (a) 
againſt the Recorder of London, who in evidence to a. jury ſpake 
ſcandalous words againſt one; and yet adjudged that no action 
lay.—80 PER CURIAM judgment was here for the defendant, 
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Cars 12. Henning's Caſe. 


On a promiſe to A SSUMPSIT. Henning bought two weighs of barley, and aſ- 
Pay ee A ſumed to pay for them as much as the plaintiff ſhould have 
wy v4 2 of any other; abating a penny only in every buſhel; The plaintiff 
#the * ſnews, that he ſold to 7. S. after this agreement two weighs of 
give notice bow barley for cighteen pounds, which (abating the one penny in every 
much others Hhyfhel) amounted to 171. 10s. and thereupon 5 his action 
PY- and becauſe it did not appear in the declaration that notice ws 
— = — ven to the defendant that J. S. had given eighteen pounds, tlic 
_ — was arreſted. Ds 4 = 

= he And for the fame reaſon a judgment was reverſed in Twi/! r, 
Hob. 51. Helms; and this difference taken, if the agreement be that he ſhall 
1-874. 36. pay ſo much as J. S. in particular paid; in that caſe, quia conſt! 
Cro.Eliz.34 73. 4e perſond, and he is indifferently named betwixt them, the deten- 


4 — — dant at his peril ſhall enquire of him, and the plaintiff is not bound 


5-Com. Dig. 53, 54. Salk. 22+ 1. Will, 88. Dougl. 35,8. 


. ˙ — IIS DAI nt — —— 


— 


— — I 
: 
dg — ͤ : ̃]˙ . ˙ A > wo = r 
o F ²˙ - I eter oe ts or 4 att. atet = —— 0 = PII 90 


- —_— ﬀ 
— — — Ao 
— — — — es 
— VERS —ñ—D — — E nr 7 ee 
. 


— 8 2 * 
— — — 3 
— pa — — — 
* — * = — x——s 
— ÜhÄ—v — 


to 


T rinity-Term, Is, Jac. . In B. R. 433 


to give notice: but when 282 is altogether uncertain, there Hexxrxc's 
the plaintiff, to entitle himſelf to the action, ought to give notice. Carr, 


HovGHToN cited this caſe to be lately adjudged: One aſſumes to 


fave harmleſs J. S. of all obligations wherein he ſhall be bound for 


J. N.; and in an'aſſumpſit brought, he ſhews that he was bound in Ante, 288, 
an obligation for J. N. from which he was not ſaved harmleſs, and 


doth not ſhew that he gave any notice to the defeudant ; yet held 
to be good enough, | 


eko, Jac, r Michaelmas 


Michaelmas Ter III, 

1 5. Jac. 1. In the King's Bencht, 
Sir Henry Montague, Kut. Chief Juſtice. 
Sir John Croke, Kut. 

Sir John Doderidge, Kt. Tuſtlices, 
Sir Robert Houghton, Kut. 


Sir Henry Yelverton, Kut. Alitorney General 
Sir Thomas Coventry, Kut. Sol.c:tor General. 


cery, Richard Brooks again Eliz. Brooks, and Will. Wright, 
Hilary Term, 13. Jac. 1. Nell ige. 
If a copyholder JECTMENT of lands in Nellorcugb, of a leaſe of Jain 
ſurrender his Mrigbt. 
— — 1 Upon not guilty, it was found by ſpecial verdiR, tha 
to whoſe uſe it John Wight, father of the leflor, was copyholder in tee of this 
is made, and land of the manor of Melborougb, and furtendered it into the lord“ 
the lord re. hands, who regranted it in this manner : * MEMORANDUM, guid 
bg the „ Jorx WRIGHT cefit de domino ceux terr. cui dominus conceſſit, ind! 
urrenderor, „ 2 RD , . ey 
Sagen dune him © F iſenand. HABENDUNM eidem FOHANNI et ELIZABETH AU ejus,e 
and his wife in Þaredibus crorum de crportbus ſuis exeuntibus, remanere” to the ſaid 
tall, the wife John Wright. The ſaid John Wright dies; the leſſor as his heir er- 
mo agg ters: and if the ſaid Elixabeth ſhall take by this copy, they priy 
name in the the diſcretion of this court; and then find for the defendant; f 
premiles. otherwiſe, for the plaintiff. | 
Dyer, 8. 59.160, And, upon this argument at the bar, 1T wAS ADJUDGED forth? 
z. Roll. Ab. 67, defendant: for although there be no words of grant in the copy, 
Poph. 125. nor is there any grant to the wife, but an habendum only, yet t 
Co. Cop. 9. was held good enough: for the intent of the lord appears tnt 
ws * 2 . both ſhould take; and there is no more granted to the Juſband 
Gilbert's Ten. than to the wife; for there are not any words of grant to the huſ- 
255.259 band but ** ceprt de domino, cui de minus conceſſet ſciſinam; but all 
I. Raym. 624. the Words of grant and limitation are in the Habendum and in 
many manors there are no other forms of grant or limitation; and 
in the 4. Edu. 3. pl. 11. where a gift was made to a huſband, le- 
bendum ſimul cum his wife in frankmarriage, the being the lords 
kinſwoman, it was adjudged to be govd, although ſhe were not 


named defore the habendam. Wherefore it was adjudged for tif 
defendant. 


Holms againft Broker. 
Hilary Term, 14. Tac. 1. Roll 


To debt on FRROR of a judgment in the common pleas The error aF 
Bond,condition- — ſigned, For that in debt upon an obligation the condition 
ed to pay es the heing for the payment of ſixty pounds upon the 25th of Ju, 
is ng prank I2. Fac. 1. at his houſe in Flet-ftreet ; 


plea of pay ment ; 
on the zcth of June, ſecundum fermam, We, is bad aſter verdic ; for the ifſue is drbory the ocndine 


Aute, 357. Poll, 442. 55 5. | Tho 
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The defendant pleaded, that he paid tlie forefaid ſum of ſixty Hor 3 
pounds the 20th day of June, anno 12. Fac. 1. at the ſaid houſe, 2 


fecundum formam et effectum indor lament: prædicli. ge * 
1 1 1 : , 4 . 10. iT, 1 . 
The plaintiff replies, that he did not pay it the foreſaid 20th of Cro. Car. "va, 


Func, Cc. and ifſue thereupon, and verdict found, that he did 2844. 
not pay it the foreſaid 20th of June; and judgment thereupon. Hob. 113, 
R b 2. Will. 173. 

Error for that cauſe aſſigned, For the iſſue is taken dehors the 1. Burr. 297. 
matter of the condition; and ſo an ill plea, and void iſſue: for it 2. Bur. 944+ 
may be true that he did not pay it the 20th of Jane, yet it may be 

id upon the 25th of June: and although it. were ſhewn to be an 
ill plea, yet it ſhall be aided by the ſtatute of 32. Hen. 8. c. 30. 


But it was reſolved that it was not aided ; for it is merely void, Co. Lt. 212: b. 
and no iſſue; being found for the plaintiff: for it may be that the Py", 222- 
obligation was not forfeited, notwithſtanding this verdict: but it 22 
the verdict had been found for the defendant, that the payment 2. Sid. — ” 
was the 20th of June, peradventure the verdict had made it good, Cro. Eliz. 142. 
as in the caſe of Chamberlain v. Nichols (a) for payment before Savil, 96. 
the day is good payment ar the day, and the plaintiff hath not cauſe 2 * 
of action; but non-payment at the day before the true day in the 3 
condition is not a 2 at the day: for it may be that 
he paid it upon the 25th day, although it were not paid before. 

Wherefore the judgment was reverſed (6); 


(a) 5. Co. 43. (6) Sed vide 4. & 5. Ann. c. 16. f. 12. 


f Johns againſt Wilſon, ; Car 3. 
TRESPASS, ghrare clauſum fregit, et ſpinas ſuas ad valenti im ſac Treſpaſs, e ſpi- 
cidit. Atter verdict, upon not guilty, and found for the plaintiff, 2222 


* lentiam ſuccidit, 
It was moved in arreſt of judgment, that the declaration was not is — f 
good, becauſe he doth not ſhew the quantity of the loads or load, Without me- 
and fo it is uncertain ; as in g. Co. 34. Playter's Caſe, Treſpaſs, quare 188 the gpan- 
piſces ſuas cepit. | Poſt. 664. 
And of that opinion was THE Covar ; but they would adviſe; Cro. Car. 574. 
and on being moved again in the end of the Term, many Aled, 9. 
precedents were ſhewn for the maintenance thereof, Wherefore 5%; Fliz. 337. 
it was adjudged for the plaintiff (a). : _ no 
Salk. 643. Stra. 637. 1094. Ld. Ray. 1410, Andrews, 342. q: Wl. — 
(a) Sed vide Bertie v. Pickering, 4. Burr. 2455. 


Wykes againft Sparrow. eu . 
8 Trinity Term, 15. Jac. 1, Rell974 © 
——— of _ cloſes called Higher Gulw?ll and Lower Ejement for 
weil, containing three acres of land. Aſter verdict, wo cloſes cals 
not guilty pleaded, — found for the plaintiff, n 1-4-4. and B. 


It was moved in arreſt of * . 

| judgment, becauſe it was not ſhewn acres of land, i 
_ _ cloſe contained, or whether it were arable, or what fafficiently * 

5 1 _ the 2 * containing three acres of land,” do — 0 
| ny certainty , and for thai purpoſe Savi _ 

RO was vouched. 5 e 
ut it was an lu 1 1:17 1 

= — that this differed from that caſe, for there 1. Lev, 38. 
y nor quality of the land; but here the quality of 3 Lv. 97. 


the : 
land is mentioned: and a precedent was ſhewn in Trinity Term, 4 8 


Show. 338. 
4. Mod. F 7 3. Laon. 223; Running. Ejcct. 28. I, Term pony 
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Wrxrs 10. 7ac. 1. Rell 1338. or 1339. that in an ejectment for the ſite of 
6 108 a manor and three cloſes by name, upon demurrer to the de. 
* claration, it was adjudged for the plaintiff. 


But it was thereto anſwered, that that caſe was not much ar. 
gued, and it was before Savi/”s Cas, 


After it was twice moved at the bar, MoxTacue; CRokE, an! 
DoptR1DGE, delivered their opinions for the plaintiff; for, con- 
** taining three acres of land,“ and the cloſes being named. it is cer. 
tain enough what nature of land it is: and they agreed, that althoug! 

the cloſes contain more, yet he ſhall recover the whole cloſes — 
But HovcnTor was ſtrongty againft it, that an ejectment lies no: 
of a cloſe, as it is held in Sagi Caſe; and the “containing three 
**acres of land“ do not add any more certainty thereto, and therefore 
It is altogether uncertain. Nerwichfumding his opinion, however, 
it was adjudged tor the plaintiff, | 


Lan . ü page againſt Keble. 


Words not ac- ACTION FOR THESE WORDS : Thou art perjured, for 
— thou art forſworn in the biſhop of Gloucefter's court.“ After 


Ante, 158. 190. erdict it was moved, that an action lay not for theſe words. Tui 


at; 18; COURT was of that opinion; and gave rule for judgment c- 


Hob. 283. cordingly. 
1. Com. Dig. 189. 
cs. Stephens againſt Keblethwayt, and Others. 


A defendant in R EPLEVIN, for taking three cows at Blewberry, The defſth- 
replevin cannot danit cognovit captionem, for that the place WHERE is parcel of 
2 Pin the manor of Blewberry, being waſte ground, and that there wer: 
Feſant, and 5 one hundred copyholders there who had common in that place; 
« retwrn in his and ſhews a cuſtom, that they choſe every year a ſurveyor of thei! 
own name, if he fields who uſed to diſtrain their Cattle damage feſant; and ſhew: 
dad no ſpecial that he was clected ſurveyor according to the cuſtom, and found 
en at the the cows there dama t; wh ) L ö and 
time of the df. t 5 \amage feſant; ere upon cignovit capitonem, 
trefs, prayed return: and it was thereupon demurred. 
_ _ Afterwards 1T wAS ADJUDGED, that this #vowry is not good; {or 
eric although peradventure they had ſuch a cuſtom to make ſurveyors 
r of their ñelds, and that they might diſtraifi dumage /eſant, yet thit 
. 205, Ought to be in the name of him who hath the freehold, and oi 
ſome commoner, but not in his own right; and fo ought th: 
common pounder : but peradventure that cannot be any govd caul? 
of juſtification, to make an avowry to have return. Wherefor: ! 
was adjudged accordingly. 
| See 11, Geo. 2. c. ty. f. 22. 


Carr 7, Worledge againſt Benbury. 
| ; Trinity Term, 15. Fac. 1. Rell . | 
If copy hold JECTMENT of a leaſe of John Waodſon of lands in Kull. 


lands be demiſed peterton. * | 


— Upon not guilty, a ſpecial verdict was found, that it was cop!” 


rom of the ma. hold land, parcel of the manor of Southpeterton, demiſable for three 
nor is, chat the | . | 

firſt name in the copy ſhall enjoy it only during his life, and the tenant for life commit waſte, a hy 
forfeiture of the eſtate, 8. C. 2. Bulſt. 226. 3. C. 2. Roll, Rep. 12, 5 12 
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lives, and that by cuſtom of the manor the firſt name in the copy Wont ret 
mall enjoy it only during his life, et fc ſucceſſive; that Lord 4 ein 
Arundel, of Hardor, granted it by copy to Alice Wefted, Robert 
Nagel, and John Moſted, her ſons, for their lives; that Robert made , Roll. Ab. 330. 
waſte in cutting down divers timber-trees growing upon it, which 2. Roll. Ab. 52, 
was preſented by the homage for Lord Arundel, who ſeized it, and 260 
granted it by copy to J. M ardeſton the leſſor for his lite, and after 1 w 
licenſed him to let tenementum infra ſcriptum in quibus, &c. for five > 98 — 
years, if John lived ſo long; that he let to the plaintiff for three 238. 

years, who entered, and that the defendant ouſted him. Et ii ſuper 2. Ter. Rep. 746. 
tatam materiam, Wc. 3 Ter.Rep.16z, 


It was hereupon moved for the plaintiff, that inaſmuch as it was 
a good leaſe made to the plaintiff, and no title at all appears for the 
defendant, but that he entered upon the plaintiff's poſſeſſion, and 
not by the command of any who had right, although there were 
ſome matter betwixt the plaintiff and the fuſt copyholder, yet 
judgment ought to be found for the plaintiff. —And THE wHOLE 
CoukT was of that opinion. Vide 5. Co. 97. Goodal's Caſe, 


Bur it was then moved, that the leaſe found to be made to the A leafe by a 
plaintiff was not good; for it was made by the lord's licence, <opybolder for 
whereby he was to make a leaſe for five years, if John Woodſon er Vent withe 


out any limita- 


lived fo long; and he let it for three years without any limitation. %, under a 


Sed nen allogatur ; for the licence being to make it for five years, 22 to leaſe 
the three years are therein compriled : and this being betwixt the 22 
plaintiff and the lord of the manor, the ſaid lord, if he will, may js good. g 
queſtion him for it; but it is not material to the deſendant. Alſo, Ante, 64. 
as it is without limitation it is not material ; for the licence is 2. Roll. Ab. 260. 
granted to the tenant for life, and this condition is no more than 33%: 
the law appoints ; and the leaſe without any ſuch limitation would e 6 
determine by the death of the leſſor, and therefore not material : ce. os 
but if it had been with a limitation, if J. S. had lived fo long, that Poph. 205%. 
peradventure had been niaterial; wherefore it was ad] udged tor the 2- Com. Dig. 


laintiff, ing w itt. Ten 
planyft, But as to the matter in Jaw, nothing was ſpoken thereto. 3:9 5 207. 


Pawel on Powers, 425. Dougl, 565, 1. Term Rep. 70g. 


Sanders againſt Sandford, O 8. 


EBT upon the ſtatute 2. Edw. 6. c. 73: for not ſetting forth Not ſetung forth 
_ — declares, that the plaintiff was ſeiſed in fee of a yu © 
portion of tithes of corn and hay growing upon ſuch a grange, % 4 den 
whereof the defendant was occupier ; and that the defendant was — een 
occupier of forty acres of land ſown with wheat, rye, and barley, alledve any ſpe- 
and reaped the corn and carried it away, without ſetting forth of , ide in the. 


thes; and that the tithes were worth forty ſhillings, and the f/f: 


treble damages fix pounds, for which he demands fix pounds, "NE 3642 
2. N 


Upon / debet pleaded, it was found for the plaintiff: and moved 228. 

n arreſt of judgment, that the declaration was not good; for he . 62. 

2 hinaſelf to a portion of tithes being a lay perſon, and he og mag "= 

: f 1 8 ſhew how: and it being a profit in another's ſoil, he ought . — 
make a good title to himſelf; 7 that it was parcel of the poffeſ. 6. Bac. Ab. 27 


Boll. N. P. 
f 3 fions — 
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Saxvrxs ſions of ſuch an abbey or ſpiritual corporation, who might lay. 
3 fully have them, as 7. Hen. 6. Dyer. 
Sͤed non allocutur: for this action is grounded upon the 1, 
Ante, 323. for not ſetting forth of the tithes, for which he demands the pe. 
nalty of the ſtatute, and the ſeiſin in fee is but a conveyance : and 
for this action he needs not to make a title; and therefore it is 
uſual, that the plaintiff brings the action as firmarius vel propyie- 
tarius, without ſhewing any particular title; and it differs from 
the caſe of aſſignment of tithes ; for there he ought to make good 
title ; and in debt upon a leaſe for years, there needs not any title 
to be ſhewn, as 21. * 7. 


In debt on SECONDLY, It was objected that it is not good, becauſe he doth 
2. Edw.6.C-13. not thew what was the quantity of every grain in ſpecie, as the 
© eee —. uſual courſe is; for it is here altogether uncertain, and tlie Court 
kind of grain knows not how to judge thereupon.— Sed non allocatuy : for he 
was ſown. ſhews what the tithes were worth, which is the wrong ſuppoſed for 
Ante, 362. the carrying them awav ; which is ſufficient. Wherefore it was 


» $-Com.Dig.227. adjudged for the plaintiff. 


nan enn A e e e „ 
2 rere —— 
y - n „ 


Cazzg., Eliz. Gardiner againſt Thomas Spurdant, and Frances his 


Wife. 


Tochargea wife A CTION FOR WORDS : Whereas one George Gardiner lier 
8 huſband died by the viſitation of God iſt February, 13. Fac. 1.; 
band is action- that the defendant Frances ſaid of the plaintiff, 2. February, 
abie. 13. fac. 1. Thou haſt poiſoned thy huſband,” innuendo the ſaid 
Ante, 306. 423. George Gardiner, ** and 1 will juſtify it:?“ and afterwards ſhe faid 
Hob. 26%. to J. Mon:x of the plaintiff, ** Goodwife Cardiner hath poiſoned 
Oo. Ez. 569. „ her huſband, and I will juſtify it, and have told her ſo much to 


823. 60 ” 
« Rac. Ab. 301. her face. 


509. 513. The defendant pleaded not guilty ; and found for the plaintiff: 

ws F990. d moved in arreſt of judgment, that the act ion lies not, becautz 

Comp. 25e, and moved i judgraent, that the agen lies not, 

25 jt is not faid- that ſhe voluntarily poiſoned him, nor when ſhe 
poiſoned him, nor that he died of the poiſoning : and otherwiſe n 
15 not felony : and for that purpoſe was voucked Barham's Caſe («), 
and YVaux's Caſe (b). 

Sed non allecatur; for when it was ſhewn that the plaintiff's huſ- 
band was lately dead, and the defendant ſaid the plaintiff had 
poiſoned him, it is a great ſcandal : ihe alſo chargeth her with 
poiſoning to death. Wherefore it was adjudged for ihe plaintiff, 

(a) 4. Co. 20. (%) 4.Co. 44. 
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Cart 16. Mayho egain/? Buckhurſt. 


A Veclaratian Fj KROR of a judgment in the king's bench, in a writ of core- 
ir Covenant gy nant brought againſt him as aſtignee of one Thomas Mayb: ; 
—.— for that the leſſee covenanted to pay annually during the term of 
muſt ſhew for twenty-one years twenty ſhillings to the churchwardens of Saint 
what time the Sqyiauy's in Southwark, and to repair the houſes, and leave them 
ſym was in ar- well zepaired at the end of the terin ; and becauſe the affignee did 
4 not pay the rent, nor repair the ſaid tenements, the action v3 
| brought : and jndgment being given upon a bil dicit, and entire 
* Fo. . damages found, it was adjudged for the plaintiff. 


Godb, 120. AMlocr, 143. Cro. Car, 207. S. Ik. 199. Le, Raym. 388. 2. Vern, 423. 3. 0 
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And now error aſſigned, Becauſe the aſſignee is not chargeable The affignec of 
with this covenant of the pavment of an annual tum, but it is a _ Sula 
mere collateral covenant : alſo, it is not well aſſigned; for it is not teral coue- 


ſuewu for what time the ſum was arrear. + 


And ALL THE JUSTICES AND BaRoxs held, that this declara- Felt. 300. 
tion was not good for both cauſes ; and therefore, the damages Dougl. 764. 


being entire, the judgment was reyerſed. 3. 1 er. Rep. 393 · 


Euley againſt Sloley. Cast 11. 
| Trinity Term, 12. Jac. 1. Roll 983. 
þ RROR of a judgment in treſpaſs, and falſe impriſonment in the In treſpaſs of 


: battery and falſe 
king's bench. ; | * „ aber 
The error aſſigned was, Becauſe in treſpaſs of battery and falte the deſcendant 
impriſonment the defendant as to the battery pleads not guilty, ca" or Jax 
and as to the impriſonment juſtifies : whereupon it was demurred : — whey 
and it was adjudged tliat the plea was ill (a); wherefore the plain- junifcation of 
tiff prayed his judgment thereupon, and a valle proſequz was entered the falſe impris 
tor the reſidue, and he had judgment accordingly. Gament. 
S. C. 2. Roll. Ab. 100. S. C. Hob. 180. Ld. Raym. 231. 1. Term Rep. 646, 
And becauſe as to the nelle preſegui judgment was not entered After judement 
aud eat ſine die, ſo as there was not any diſcharge made for the de- — 3 
tendant, it was alledged to be erroneous. — 
But ir wAs HELD clearly, that where there are two defendants, and a — . 
2 ilty, r pleads another plea, where- againit t 
the one pleads not guilty, and the othe plea _ wy r p57 6100 
upon it is demurred, and judgment for the plaintiff againſt him ſhall be quid cas 
who demurred, and a nolle proſcgui for the other, there of m— free dis. 
it ought to be /ine die, otherwiſe it is ill; but where it is againſt h. 80. 

J — iud t * 1 . 
one, there the precedents are both ways, Wherefore the judgmen 1.Roll.Ab.771. 
was affirmed. : . 1. Keb. 488. 

Stra. 483. Dougl. 169. 
(a) But now hy 4. Ann. c. 16. a defen- by leave of the Court, plead as many ſeveral 
dantin any action in any court of record may, matters as ſhall be neceſſary for his deſence. 


Wood and his Wife againſt Doctor Suckling. TIES 


RROR of a judgment in Norwich in an action of trover Of In rover gain 
goods againſt the ſaid Nd and Anne his wife, of the trover of buſband and 


. g 20 : * he wife for the act 
the wife, and converſion of the wife during the covetture. The of the wife, both 


defendants pleaded not guilty ; and found againſt them for part; an be n 
and for 2 part, it was found for the defendant : and the ,jco-9ia. miſe- 


judgment was, quod querens recuperet his damages found; and that Ante, 203. 


the defendant ANNE /t in miſericordid ; and that the plaintiff pro Poſt. 641. 


falſo clamore guoad reſiduum unde defendentes acquietati exiſtunt, fit in l. Roll. Ab. 215, 


miſer icordid. The error was aſſigned, * es Kep 293 
. . * 1 


F1xsT, Becauſe the judgment is, that, the wife fit in miſericordid; 3+ Bullt. 151. 
whereas it ought to be, that the huſband and wife /int in miſeri- 8 
cordid, for ſhe cannot pay it without her huſband : alſo, becauſe 9. œ «4. a, 
the huſband-pleads with the wife, and doth not confeſs the action, d . 123 
for that is the cauſe of the miſerico dia: alſo, the uſual courſe is in 
actions againſt huſband and wife, for treſpaſs done by the wife 
during the coverture, if they be thereof convicted, to have the judg- 
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tereſt taken peradventure by fire or tempe 
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Woor ment, ideo capiantur againſt both, yet there is no offence by tle 
: ezainſ® huſband himſelf. And all the cleiks affirmed that ſo was their 
UCKLING. 2h Br 
courſe (a). 


Judgment i ANOTHER ERROR was aſſigned, Becauſe the judgment is not, 

cat fine die. quod defendens cat ſine die. And for both cauſes it was held to be er- 

Barnes, 267, roneous, but principally for the firſt, Wherefore judgment. was 

1. Wil. 63. reverſed. 1 e | 
| ; (a) See 15. & 17. Car. 2. c. 8. and 5. & 6. Will. 3. c. 12. 


Caxr 13. Bedo againft Sanderſon. | 
Illegal intereſt JN FORMATION in the exchequer ; for that the defendant pe 


taken for a loan, diam corrupte bargan. et chevianfie fac. betwixt the defendant and 
— in the one Edward Hayns, received of one John Hayns, adminiſtrator of 
2 _ the ſaid Edward Hayns, betwixt the 23d June, 14. Jac. 1. ſixty-five 
vſurious. pounds, vi. for the uſe and occupation of an houſe in Clerkemuel}, 
Ante, 208, in the county of Middleſex, from - Midſummer 14. Fac. 1. to Mi 
Poſt. 308. chaelmas 14. Jac. 1. fifteen pounds; et pro —_—_— et detentione ſa- 
Noy, 151. lutianis one thouſand pounds, from the 16th April 1614, for fix 
2. Bl. Rep. 792. months then following fifty pounds; ub; revera predict. meſſuagium 
— 444 adtunc dalebat dimittenda per annum 201. et non ultra; and there- 
= Will z . fore he demanded three thouſand pounds, being the treble of the 
1. Hawk. P, C. value of the thouſand pounds ſo forborne. . 

333- After verdict for the plaintiff, upon not guilty pleaded, it was 


Cowp. 970, 7 is i | 
. Ter.Rep.238, moved in arreft of judgment, that this information was not good, 


In an informa. FIRST, Becauſe he doth not ſhew the certainty what the bar- 

tion for ufury, gain was, but generally, per viam corrupt, &c.—Sed non allocatur: 
air ſofficienc Et it was faid, that ſo was the uſual courſe in the exchequer, bei 

to ſet forth the - : . 4 — wow pm, 
corrupt bargain . upon the receipt; and that is to be proved in evidence: 
generally, but it was ye, that in pleading to avoid a bond or an afſurance, 
Cro. Car. 50x, it ought to be particularly pleaded and thewn, for the party is privy 
2. Moe. 35, to the manner of his contract, but the informer is not privy there- 
2. Vent, 81, to; and therefore it ſufficeth him to ſhew the particulars upon the 


Clift, 125, cvidence. | 
Cow. 72. 


1. Bac. Ab. 418. 1. Hawk. P. C. 533. 
In an informa- SECONDLY, Becauſe it is not ſhewn that the houſe was not 
vonfor ufurious worth above twenty pounds a year at the time of the bargain ; for 
f it may fall, in tte vel in parte, ſo as 
vent, it is rot àt the time of the receipt it was worth but twenty pounds: and 
nec eſſary to ſlate here adtunc cu beit cannot be referred to the time of the bargain ; 
the va ue of the for there is no time laid thereof: but there ate three times alledged, 
1 . Tirſi, Betwix: the 23d Tune, 14. Jac. 1.: Secondly, The occu- 
—— a pation of the houſe from Midſummer to Michaelmas : Thirdly, The 
made. forbearance of the money from 16th April, 14. Zac. 1. for ſix months 
Co. Lit. 303. following: and then it is ſaid. ubi revera meſſuagium preatetun 
3. Ter. Rep. 53 1. adtunc valebat, c.; fo it is uncertain to which of thoſe times 
* adtunc” refers: and if it ſhould refer to the laſt, as properly 
adtunc always refers to the laſt antecedent, as 28. Hen. 8. pl. 19. 
Dyer, Bold's Caſe, is, that it ought to be ſo expounded ; then this 1s 
no offence, and it is uncertain to which of the times it ſhall refer, 
and ſo the information is net good ; for the defendant ought to be 
ecrtainly and preciſely charged who is to be ſined and 8 
| yrs; nd 
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and not by argument and implicitively : and precedents were ſhewn,  - Brvo 
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in ſuch caſes the uſual courſe is, to alledge it to be of ſuch a againſt 

— and no more at the time of the bargain, ms. bo the want of the. n 
value of the houſe is the ſole offence and cheviſance which is pre- 
tended; and for that purpoſe were cited precedents in the ex- 
chequer in Trinity Term, 43. Eliz. Roll 102. Harriſon v. Bag ſhaw; in 
Michaelmas Term, 43. El:z. Farnaby v. Beth; and in Trinty Term, 

. Jac. 1. Roll 182. and Loveday's Caſe in the New Bk. of Ent. 
Wherefore it was praycd that the defendant might be diſcharged. » 

And, after argument at the bar by THE ATTORNEY GENERAL - 

and SERJEANT CHIBURN, in maintenance of the information, and 

by Thomas Crew, and DAMPoRT, and GEORGE CRoKE, for the 
maintenance of the exceptions, it was -- uh for the plaintiff. 

Vide Fox's Caſe, Dyer, 16. Stradling's Caſe, Plewd. 193. 202. and 

THE YEAR-BOOK, 3. Edw. 4. pl. 21. : 


Cotton againſt Weſtcot. Cart 14. 
Vide Ante, Page 420. 


P41 caſe was now argued at the bar, that it was not error: For An infant exe 
although an infant may not appear by attorney, being defen- cutor muſt ap- 
dant or plaintiff, in actions brought in his proper right, and if he 93 7 your * 
appear by attorney it is error, and may be aſſigned for error (a), — ' 
although he were of full age at the time of the writ of error brought; pug. 64s. 
yet againſt an infant executor, who repreſents the perſon of his | Rau. Fray? 
teſtator, who was of full age, and may pay debts and legacies, and , nult. 280. 
receive them, and make acquittances, and be outlawed in his perſon, 5. Co. 27. b. 
there is no diſability, but that he may well appear by attorney : — 3 469. 
and a precedent was ſhewn in court, Bear v. Starkey (6), where an nd. 12. 
infant ſued by attorney upon a debt as executor, and error being Pop. 130, 
aligned for this cauſe, it was ruled to be no error; but the judg- Stra. 583. 
ment was afterwards reverſed (c).—NoTs, It was alſo ſo adjudged 3. Bac. Ab. 151. 
in the caſe of Bartholomew v. Dighton (d). 


But it was thereto anſwered, and ſo refolved by THe Court, 
that an infant being ſued, and pleading by attorney, although he 


| be executor, yet it is erroneous ; for being ſued, he may by a falſe 


plea be charged de bonis propriis : and although he plead truly, he 
ſhall be charged in damages de bonis propriis ; and by intendment he 
eannot inſtruct his attorney to plead : and a guardian is always 
made, that he ſhould anſwer the infant if he plead ill; wherefore 


| law and reaſon require, that although he be an executor, yet he 


ought to appcar hy guardian: and therefore difference was taken, . 
where an infant executor is plaintiff, and where he is defendant, 
and being plaintiff where he recovers ; for if judgment be given 
againſt him where he is plaintiff, it ſeemeth all one with this caſe, 
Tus JusTICeEs were of that opinion; and for that reaſon it was 
reverſed: and it was ſaid, that an attorney may plead nen ſum in- 
formats, but a guardian cannot. Vide 8. G. 58. b. Beecher” s Caſe. 
() By 21. Jac. 1. c. 13. after verdiat _ (6) Cro. Eliz. 541. 

en in any court of record, judgment 
ſhall not be ſtayed or reverſed, by reaſon (c) In the edition 1659 it is printed, that 
the plaintiff in ejectment or other perſonal the judgment was affirmed, 
action, being under age, did appear by at- | 
torney, and the verdict paſs for him, (d) Cro. Eliz. 424, 

| Harriſon 
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442 Michaelmas Term, 15: Jac. 1. In B. R. 
Casr r5. Harriſon agaiaſi Metcalf. 
In an avowry on R EPLEVIN. The defendant avows for rent of twenty pounds, 


1 ſuppoſing that Ir Favaſor was ſeiſed in fee of the place 

Cifin in fee; if, WHERE ; and in 28. E/:z. granted a rent ot twenty pounds a year ; 

vpon © ges con- and for the rent arrear, in the twelfth year of James the firſt, he 
L cut,“ the AyOWS, CC. 


zury find that , , . . 
Are Upon iſſue * nen conceſſit,”” the jurv found a ſpecial verdict. that 


out oi an eſtate MTilllum FVacaſcy was ſeiſed in fee, and let that land amo 23. Eliz. to 
tor years, cetet= Afajor 'avaſor for twenty-one years, and he ſo poſſeſſed granted 


mined betore 
gs that rent. Et. i, &c. 


e e Upon this verdi, although the iſſue be found “ quid conceſſr:,” 
ment ſha aud ſo it is for the avowant ; yet becauſe it appears that the eſtate 
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the plaintiff d , - . 
—— Tv out of which the rent is granted was determined long time before 
| be found aguia the diſtreſs taken, ſo that he had not any title to avow, iT was 
| him. HELD that judgment ſhould be for the plaintiff, although the iſſue 
Ante, 64-133: was found againſt him (a). 
$1 221. 435 - : 
Poit. 640. 1+ Roll. Ab. 672, 4. Bac. Ab. 394. 2. Mod. 4. 6. Mod. 158. Carth. 9. 


The return ofa SECONDLY, It was moved in arreſt of judgment, that the vere 
verars pecras facias bare teſte 26th July, which was the laſt day of Trinity Term, 
made be ſore thz . a . 

and ſo the return is before the tete, and the d;/tringas ill awarded. — 


. 


* 
r rr 2 = 


| 
! tele ſhall be | . I. . 

| _ But IT WAS RESOLVED, that inaſmuch as it is but a default in the 
ö Ant-, 6. judicial proceſs, it ſhould be amended: wherefore it was appointed 


- 


Cro. Eliz. 605. to be amended; and judgment was given for the plaintiff. 
Sus. 138. (a) See 11. Geo. 2. c. 19. . 22, by without ſetting forth the title under which 
Which conuſance may be made generally, diſtreſs ſor rent is taken. Ante, 44. 
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Caxt 16. . Turner againſt Champion. 
r A CTION FOR THESE WORDS: Thou haſt ſtolen my 


words ſhall corn, and carried it to market,” 
explained trom : | . 
the context ac- Tt was moved in arreſt of judgment, that the action lay not, for 


cording-ro 'E it might be corn growing, and then it is no felony ; and words 


common an' ſhall be taken in mitiori ſenſu. 
an T fan ; 
in tte 1 e Sed nun allocatur ; for it thall be intended according to the com- 


Ante, 40. mon ſenſe, corn in the barn, not in ſheaves, whereofa quantity can- 
Fell, 457. not be taken and carried to market, Wherefore it was adjudged 
Hob. 331. for the plaintiff. | 


Wiſe again/? Bellent. 


Cas 17. 
An avowry by R EPLEVES. The defendant avows, Becauſe that his anceſtor was 
ſeiſed in tee, and let the land i» ud. &c. for years, rendering 


a huſband alone 
tor cent &v* o rent; and for rent due to him and his wife, in right of his wife, he 
bin and bi H cows the taking. 

is good, it it p- : 5 
pear upon the After verdict for the avowant, upon a collateral iſſue, exception 
rec-:d tha! b u, taken in arreſt of judgment, Beeauſe the huſband ſole avows, 
wos entitles to and he doth not join his wife with him; whereas it appears, that 


make te diſ- f e. ap." err 
1 the rent is due to him and his wife, ſo he ought not to avow in his 


„ Nel. Ab. 4.8, On name only. | 
1. Mod. 273. 2. Saund. 1y7. 5. Mud. 73. Ld. Raym. 64. Dovgl. 329, 
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But becauſe he ſhewed the truth of the matter as it is, and did wir 
aver the life of the wife, and ſo the diſtreſs well taken by him, again 
and the rent due to him, it was adjudged that the avowry was Bux. 


good enough. 


See 11. Geo, 2. c. 19. f. 22. 
Churcher agaiaſt Wright. Ss ab 


A SSUMPSIT. After verdict for the plaintiff, it was moved in If the ſheriff's 
arreſt of judgment, that the di/tringas was blank, and no re- — 
0 * 
turn thereupon, nor name of the ſheriff added or put thiereto.— But non of it 
hecauſe tlie venire facias was well returned, with the name of the upon the diſ- 
ſheriff added thereto, and this di/tringas is of the ſame jurors who ga, is 
were well returned before, THE CourT held. that it was amendable; — nag IE 
and for that cauſe it differed from Rowland"s Caſe, 5. Co. 41.; for, 528. N 
there the ſheriff's name was wanting upon the wenire facias, which %%. 11. 
uides the reſidue of the proceſs. Wheretore it was ordered that yy, 868. 


it ſhould be aniended, and judgment was given for the plaintiff. Cro. Elz. 466. 
See 21. Jac. 1. c. 13. Poſt, 328. 704. 
Cowp. 425. Dougl. 114. 135. 


Taylor againſ{ Welſted. 
Hilary Term, 13. Jac. 1. Roll 1238, 


ERROR in the exchequer - chamber, of a judgment in treſpaſs in —— =_ 
the king's bench. The error athgned was, That the declara- ,, — with 
tion was not good, becauſe in treſpaſs, the plaintiff ſuppoſeth that th. adruxc 48 
the defendant 31. May, 13. Fac. 1. at-Londen in ſuch a pariſh aſ- ibidem before 
{faulted him, et adtunc et ib:dem beat and wounded him, and a bag edge, the 
of the value of twelve-pence from the plaintiff, with one hundred — ” 
pounds of money therein, took and carried away, et alia enormia, Ante, 362, 
Sc. And he doth-not fay “ adtunc et ibidem,“ and fo no time nor yd. 94. 
place mentioned of the — and carrying away of this bag; and Ct. Eliz. 97. 
therefore, althoug'1 it be after verdict. vet it is not aided, &c. But — 34 
THE CourT held that it was well enough ; for ** et“ accouples it Lut. r- 
with the time and place of battery. Bunb. 222.262. 
4 . 2. Hawk. P. C. 263. 
It was then moved, that there wanted in the declaration “ vi et x, treſpaſs the 
* arms,” which being in treſpaſs ought to be of neceſſity; and it is vi e armis is 
not matter of form but ſubſtance, and not aided by any of the mater of ſub- 
itatutes (a). —And of that opinion was THE WHOLE CouurT, ance. 
Wherefore for this cauſe it was reverſed. N 2 K 1 38 


C:o, Car, 407. Salk. 636. Fed vide 1 Sund. 81. 7. Ilen. 6. pl. T4. 1. Hen, 7 pl. 19. and Ld, Ray. 985. 
(a) Vide 16. & 17. Car. 2. c. 8. 


Casz 19. 


Nicholas Brown aga¹ti- Nicholas Low. Cart 20. 
Triuity Term, 15. Tac. 1. Nell 731. 
AETION FOR WORDS; for that he ſpake of the aforeſaid In an ation for 
D Nichglas Brown theſe words: “ Thy maſter Brown hath rob- — — 
bed me of all my goods.” After verdict for the plaintiff, and « g,,wv, hath 
damages found to five pounds, "Ss robbe me g's 
t was moved in arreſt of judgment, that theſe words were not 2"? heren of 


e k the name 
actionable ; for he doth not ſthew that there was any communica- — wry 

maintain the action, if it be averred they were ſpoken of Zim, al hough it be not averred that he was t! jc 
| aſter of the per | 


ſon to Wm they were ſpoken. Ante, 167. 231. 374. Polt. 635- 1. Roll. Abr. 79%, 
non 


4. Nlichaelmas Term, 15. Jac. 1. In B. R. 


Bao tion of the plaintiff, nor that he was his maſter of whom the 
againſt. words were ſpoken, not that he ſerved the plaintiff ; fo nor conflat 
Low. de perſoud. | 
Cre. Car. gz, Sed 1122 ailratur; for when it is alledged that he ſpake it of the 
443. Plaintiff, that is a tuthcient certainty : there is alſo a ſufficient de- 
e 373. monſtration of the perſon, when he names him e maſter ; for it 
9 ſhall not be intended that he had niore maſters of that name, as it 
was objected at the bar, that he might fate: wherefore it was ad- 
judged for the plaintiff, But it was 2greed by the Court, if one 
faith to J. S. Thy fon liath robbed me,“ and his fon n_ an 


8 action, he cannot, without averring that he had no more fons, 
maintain it (a). But if one faith to a fon, * Thy father,” or to 
4 a wite, * Thy huſband hath robbed me,” the action lies for the 
father and huſband, without any ſuch averment; for there cannot 
[9 be more fathers or huſbands. 
15 i | (=) Harvey v. Chamberlain, poſt, 635. 
| Cas 21, | Leigh againſt Gotyer. 


r — 1 LIP 
—a4 +» bi bor is as 


on a promiſe of A SSUMPSIT. Whereas. upon the 24. June, 12. Far. f. at D. 
quiet enjoy- the defendant demiſed to the plaintiff a cloſe called the Leer, 
ment, a breach for two years; in conſideration whereof the plaintiff adtunc et ib;- 
N dem aſſumed to pay for that leaſe twenty-ſix pounds; and that the 
n road, with- detendant adtunc ct ibideyr thereupon promiſed to diſcharge and fave 
out ſhewing him harmleſs from all charges, troubles, and incumbrances; and 
elder title. alledges in fact, that he had not diſcharged him of all charges and 
Ante, 3'5-424* incumbrances; for one Mary Everard, 7. Auguſt, 12. Fac. 1. di- 
Dyer, 32% ſtrained in the ſaid cloſe four of his kine for a ſum of money, 
Kg "ate for which the ſaid cloſe at the time of the diſtreſs was lawfully 
2. Saund. 180. charged and liable thereto, and the laid king impounded and de- 


3- Mod. 135. tained until he was intorced to pay the ſaid money. 


8 After verdict for the plaintiff, upon non aſſumgſit pleaded, it was 
4. Co. o. moved in arreſt of judgment, that the declaration was not good, 
Vaugh. 120. becauſe he doth not ſhew, that there was any charge before due, 
Lot 428. nor by whom granted; and it might be charged by the plaintiff 
8 himſelf after the ſaid leaſe made, and therefore it is no expreſs 
1. Term Rep. charge upon this promiſe, | 

G71. And for this cauſe it was held to be ill by 4LL THE CounT. 


524. Wherefore it was adjudged for the defendant. 


Thomas Leeſer agaiaſt Samuel Welt. . 
Hilary Term, 13. Jac. 1. Rell 629. 
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Cas 22. 


Ale in FREKOR of a judgment in an ejectment. After the record was 
ide record of removed, and the error aſügned, it was moved, that the 
ine chraſtien record might be amended; for the entry after the imparlance 
nme of the wan, ad quem diem vencrunt tam pradifins THOMAS quam f- 
; Mart for thu , £ : : 5 
Kine dfen. di. SAMUEL per attornat. fuos, &c. El pradift. THOMAS defei- 
cut, nay be dit Vim, fr. et diit'nen oft inde culpabilis, Ec. and ſo Thomas 1 
a nended, iter IEC for Sumucl, which was allcdged to be but the default 


vv tecod is of tlie (fo - And although the record was removed, and tlie 
1 trioved, and : 
e ters aſſigned. Ante, 6, Cr, Eliz. 155. 2091, Moor, 711. 5. Burr. 2730. Cowp. 425- Sce the caſe 
ei Rihaics v. Brown Da,. 1 4. and Hadwold v. Thatcher, 3. Tam Kep. 351.749. 

errat 


out the huſband cannot be ſue 


ſhe appears, and the loſs lieth only upon him; but this reaſon will 


* 
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error aſſigned, yet it was ordered to be amended. Precedents Lee, 
were ſhewn of amendments in like cates; the one in Tr:4/1y Term, rait 
12. Jac. 1. Ro. 1466. Oliver Spray v. George Par ſans (a), where 1. 
the entry was, et pred:ifus OLIVARUS defendit vim, Sc.“ where — 

it ſhould have been dit. Grokxdtos;“ and after the error 

aſſigned it was ordered to be amended. . So in Chamberlain v. 

Ewer (6), after the record removed, and the error aſſigned, the 

bill upon the file was amended (c). 


(a) Ante, 14. (0 Ante, 365. (e) See 16. and 17. Car. 2. c. 8. 


Anonymous. | Car 13. 


A IT AT was ſued agaitiſt J. S. and A. S. huſband and wife, On a lane 
by T. D. The wife was arreſted, but the hutband could not azainft bufband 
be taken. The ſheriff returned © cepi corpus” for the wife, and © non 9. . 
ijndentusꝰ for the huſband. The wife herſelf did not appear for the W e e 


hutband. The queſtion was, What ſhould be done in this caſe? to the wiſe, 


And it was held by THe Covsr, that nothing could be done, 24 © nn of in 
unleſs there were bail put in i the huſband ; for the wife with- he balkond, 
„nor can put in bail; and againſt the wife ſhall 
the huſband, unleſs he be firſt taken and put in bail, there cannot be de diſcharged, 
any declaration ; and therefore, in this calc, in regard the plaintiff unleſs appear- 
cannot declare, the wife was diſmiſſed. And it was ſaid, that he es 
ought to fue them by pfoceſs of outlawry, and by that mean or bey be ſued 
he might have remedy ; for it would be a great miſchief that a eme to outlawry. 
covert thould intermeddle and merchandiſe, and procure goods into cro, Elia. 3-0. 
her hands (a), and the hufband abſenting himſelf, or keeping in his Cro. Car, 38. 
houſe, there ſhould be no remedy — them. And although it Hut. 86. 
was alledged, that the courſe hath been, in an information of recu- . Vent. 49. 
fancy againft huſband and wife, that the huſband appearing hath f. In ON 
been compelled to find bail for himſelf and his wife; it was an- 6 Mod. 97. 
{wered, that it was at the difcrefion of the Court: and the reaſon 86. 105. 


thereof may be alſo, becauſe the hufband is to put in bail when * Wilſon, 12 
J. Ray. 53. 

4 4 Stra. 11247 

not ſerve where the wife only is arreſted. , CN has 


3- Bae. Ab. 751. 2. Bl. Rep. 720, 1. Term Rep. 486. And ſee Rule Eafler Term, 5. Geo, 2. and 
Ti9d's Prafiice, 49. (a) If the be truft:d as a feme ſole, ſhe muſt find ſpecial bail. I -ljon v. Cam- 
, Mich, Term, 20. Geo. 3. 


Anonymous. Carr 24. 
Michaclmas Term, 10. Jac. 1. Rl 25. 


ERROR in debt upon an obligation of one thouſand marks. A writ of ce-- 

The action being brought in Michaelmas Term 3. Fac. r. and ear may be 
continued by imparlance until Michae/mas Term 10. Jac. 1. and nge after 
then judgment given by nihil dicit ; the error was aſſigned, Becauſe — dh 

the continuance was ab Ofab. Mich. 7. Fac. uſque Ofab. Hil. Ante, 369. 

7 | oe * Octab. Mich. 7. Fac. was adjourned uſque menſem | py Ab 10 
44h. 7. Jace | — =, 2 
The defendant pleaded, in nullo eff erratum. Afterward a writ of Cro- Ele 466. 

certiorari was prayed to certify the writ of adjournment ; and it , 8. 266. 

was much doubted whether it ſhould be awarded after in nu e N ecm R 

erratum be pleaded, becauſe it extends to reverſe a judgment, and 22, 25 


not in affirmance thereof, in which caſes only it hath been uſually 


 Lranted, 


Byx 


. » 2. Ee 
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 Axoxnymous. But 1T WAS RESOLVED, that it mould be awarded to inform 
the truth as well for the reverſal as in affirmance of a judgment; 
and it was awarded accordingly. 
A centouance And now this Term the queſtion was, Whether a continuance 
entered upon may be entered upon Oftab. Mich. uſque Oftab. Hil. 7. Jac.“ 
> 3 — And it was moved, that it might not; for by the writ of adjourn- 
ane ment nothing can be done at that day but to adjourn the Term to 
of Hilary is the day appointed, and no appearance can be made nor any thing 
erroneous, done but to read the writ of adjournment only, and to adjourn al! 
Ante, 231. appearances, and all matters and proceedings and jurors unto the 
day appointed by the writ of adjournment. Vide the VEAR-Books, 


4. Edw. 4. pl. 20. ct 41. 21. Edw. 4. pl. 37. 


Cair 25. Fowler againſt Sanders. N 

Trinity Term, 15. Fac. 1. R426. | 

A preſcription A CTION UPON THE CASE, for laying in the highwav in 
to lay logs of Cogge/hall, leading from Cogge/hall to Braintree, divers loads 
—— 3 of logs, whereby they much ſtraitened the highway, ſo as the 
before the doors Plaintiff, upon, the N of ſuch a day, riding on the ſaid way, 
of ancient his horſe ſtumbled upon thoſe blocks, and much hurt him; for 
douſes, leaving which, &c. 3 | : 
. The defendant confeſſes it to be a highway ; but he faith, that 
and thovehitisa the town of Cogge/hall is an ancient vill, wherein all the inha- 
public nuiſance, bitants there, having ancient houſes, uſed time WHEREoF, &c. to 
yer a perſon de- lay logs in waſte places of the ſaid way before their doors for their 


4p — 22 fuel, leaving ſufficient paſſage for chariots, horſemen, and foot, 
may have a pri men; and that he was ſeiſed in fee of an ancient houſe, and laid 

wate ation. logs for his fuel in the waſte places of the highway, leaving ſuffi- 
Ante, 152. cient for paſſage of chariots, horſemen, and footmen, &c. and the 
Poſt. 41. plaintiff riding by the highway improvide turned his horſe upon 


March. 210. the blocks and fell, &c. 


1 hs Whereupon the plaintiff demurred: and without much argu- 


Cro. Car. 285, ment it was adjudged, 


1. Keb. 847. FirsT, That the action well lay for the plaintiff; becauſe he 
1 . having ſpecial damage had cauſe to bring that action, although the 
alk. 1 N 16. nuiſance be a public nuiſance: 27. Hen. 8. pl. 27. 5. Co. 77-4. 
Ld. Ray. 370. Williams Caſe. ; 

2.Com.D 8-395 SECONDLY, That the preſcription to make a nuiſance is not 


4-Com.Die. 47 1. 5 ==" . 6 . 
J. Bac. Ab. 638, good; for it is againſt law to preſcribe in ſuch manner. 


f. Burr. 142. 266. THIRDLY, This preſcription for the inhabitants is not good. 
Wherefore it was adjudged accordingly. 


cas 26. Sheirs againſt Henry Bretton. 


| On » covenant OVENANT brought in London, ſuppoſing the place of the 

N 3 C demiſe at the parith of St. Mary le Bow in London, of a meſ- 
+; rhe the ſuage i Do king in the county of Surrey, and therein a covenant 
breach muſt be to repair the houſes ; and alledgeth, that at London, in the parilh, 


—_—_— Cc. permitted the houſes to decay. 
— Gas, Upon demurrer, to a vicious bar pleaded; it was ſhewed for ex- 


at London, ception to the Court, That this breach is of a matter local, and not 
Ante, 142. tranſitory, and is not in this cafe well aſſigned. 


i. ure . And THE Cobar was of that opinion: whereupon the plain- 
Ray. $5. tiff diſcontinued his ſuit, and began de nov», 2 


1. Keb. $75- | Lumley 
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Lumley againſt Hutton. Cs 
Trinity Term, 15. Jac. 1. Rell 


DEPT upon an ohligation of four hundred pounds, 4. May, On a ſubmiffion 
9. Fac. 1. conditioned for the performance of the award of 5 rr. 
two arbitrators, to be made before the 20th of Nay following, of 9 
all ſuits, controverſies, and demands betwixt them; and if they and demands, 


fſhould not make an award, then to perform the umpirage of Ran- berwixt the 


dilph Woolley, Se. to be made before the iſt of June following. Parties, a debt 
The defendant pleaded, quid nallum fecer unt arbifrium. The plain- Ou from the | 
tiff ſhews, that one Vincent Busfield was indebted to hint by bill the e 
in two hundred and ſeventy-ſix pounds, and died, and made Ei- execurrix is 
zabeth his wife his executrix, and left her te, Sc. who took to within the ſub- 
huſband the defendant ; and that there being a controverſy betwixt Miſſion. 
them for this debt and other matters, they ſubmitted themſelves 1. Roll. Ab. 
prout the condition, &c. and that the umpire within the time pre- 246- 
fixed made an award; that the defendant ſhould pay two hundred “, Roll, Rep. 
and forty pounds to the plaintiff, in ſatisfaction of that debt, at * 1628 
four ſeveral payments, within two years, and expreſſcd the ſeveral Stra. 1260 
davs and places for payment, and that upon the laſt payment the 1. Bac. Ab. 136. 
laintiff ſhould make a general releaſe of all actions and demands 2+ Term Rep. 
before the date of the releafe ; and aſſigns the breach of non- 625. 
payment of one of the ſaid four ſums. The defendant takes iſſue 
that he made not any ſuch award; which being found for the 


plaintiff, it was now moved in arreſt of judgment, That this arbi- 


trament was void: 


Fist, Becauſe this duty is not due by the huſband himſelf, 
hut in right of his wife as executrix; and there is nothing in this 
tubmiſſion but that it is due from him in his own right.—Sed non 
allocatur ; for the arbitrators have power as well to make an award 
for that which is due in his own right, as of that which 1s due by 
him in right of his wife as executrix, which is in another's right: 
and ſo it was adjudged here before in Yan/ore am Drivblet's Caje, 
12. Jac. 1, Vide 21. Hen. 6. pl. 19. 


SECONDLY, It was ſaid, That this arbitrament to pay two hun- An aware to 
dred and forty pounds in ſatisfaction of # hill of two hundred and pay a lefs ſur 
teventy-fix pounds, cannot be any ſatisfaction; for a ſingle bill a, Wy cnc 
cannot be diſcharged by a nude payment, and it is not awarded TT 
that he ſhall accept it in ſatiafaction.— Sed non allocatuy ; for being Ante, 86, 377. 
awarded that hie hall pay it in ſatisfaction, it is therein implied , Nod. 30 
that the plaintiff ſhall accept it in ſatisfaction; and if he do not a hs 
accept thereof, and ſue the bill, he forfeits his bond, for he doth 
not ftand to tlie ſubmiſſion ; which is a ſufficient tie to him that 


he ſhall accept thereof, and being accepted, the arbitrament is a: 
good bar, X 


Taps x, It was objected, That the arbitrament is void, for an iward muſt 
the award to make a releaſe two years after of alt matters before, is be mutul, 
void; and then nothing effectual is awarded to be done on the 1. Roll. Ab. 2 5%, 
plaintiff's part; and then nothing being awarded on the one part, 1. Bullt. ro 
It is void, as It is held in 7. Hen. 6. pl. 40. —Sed non allicatur ; for 
although this award is void for the making of this releaſe, as it 
Was agreed by ALL THE Cour (for they awardod to make a re- 

keaſs 


r C7” oy oY one oO 09 T2” 


| 
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Lourzr leaſe of matters after the ſubmiſſion), yet the award being good 
a in point of payment of the money in ſatisfaction of the debt 

Ante, 353, (Which is well awarded for both parties therein), and the breach 

Poſt. 578. 664. being aſſigned in that point, it was held to be a ſufficient arbitra- 

10. Co. 131, ment, and a ſutficient breach aſſigned; for which cauſc it was ad- 

zudged for the plaintiff (a). 

pole's Caſe, ut the ſame Term another caſe was adjudged, Maw v. Samuel, 

8. Co. 97. where the arbitrament was, that the one- ſhould pay forty ſhillings, 

and the other ſhould make a releaſe, at ſuch a day after, of all ac- 
tions and demands until the date of the releaſe: and it was ad- 
judged to be a void arbitrament ; for it is not awarded that it 
ſhould be in ſatisfaction or diſcharge of any debt due or treſpaſs 
done before, the ſubmiſſion ; ſo it doth not appear for what cauſe 
it was awarded, nor that the defendant ſhould have any benefit by 
the payment thereof, 
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Casx 28. King againſt Rumball. 


I . ſeiſed ih fee of ſoccige land, deviſeth it by theſe words: 
EE — * « ITEM, I give to my wife Jan all my houſes and free- lands 
wiſe for lie, for her life, and after her death to my three daughters equally to 
remainder to be divided, viz. to Jaan, Avice, and Alice; and if any of them 
his three daugh - die before the other, then the others to be her heirs equally to be 
pt mar to divided; and if they all die without ifſue, then to three others 
and if any of named in the will, &c.“ 

idem die before The ſole queſtion was, What eſtate the daughters ſhould have? 


he others, then ___ * 5 tai 
ewe — And adjudged by THE WHOLE CovkT to be an eſtate- tail. 


bites cad 37- AJ. 15. 15. Af. 14+ 15. Hen. 5. 6. Co. 41. Beresford's Caſe, 
if they all die + + W | b 
without iſſue, remainder over: A:judged, that they all took vgled eſtates - tail. Ante, 415. Poſt. 695, 
S. C. 1. Roll: Ab. 833. S. C. Moor, 487. S. C. 2. Roll. Ab. 89. 3. Co. 39. 3. Mod. 210. Ld. Ray. 
101. 204. 2. Vern. 323. Co. Lit. 224. b. 1. Burr. 228. 1. Peere Wms. 170. 605, Fearne, 16). 
Cowp. 234-410. 833. Dovgli. 266. 3. Term Rep. 484. 488. 

A teſtator de- And in Velb v. Herring (a), A man deviſeth to his ſon after 
viſes lands to his «© the death of his wife; and if his daughters outlive the mother 
5 — — « and the brother, and his heirs, that then they ſhould have it: it 
wiſe, and if his was reſolved to be an eſtate-tail in the ſon ; for it is impoſſible 
daughters out- that the ſon ſhould die without heirs as long as his fiſters are 
livetheir mother alive ; and therefore the intent of the deviſor ſhall be conſtrued 


| and brother and to extend to the heirs of his body, and ſo to be an eſtate tail. 
his heirs, that 


then they ſhall have it ; this conveys an efate-fail to the ſon, Ante, 41 5. 428. 1. Roll, Ab. 836. 
3. Kb. 589. 1. Burr. 39. 3. Lev. 71. 1. Peere Wms. 23. Dougl. 254. 321. 


1. Saund. 104, HOUGHTON put this caſe: A man ſeiſed of three meſſuages 
1. Vent. 224, hath iſſue three daughters, and he deviſeth one houſe to one, ano- 
Vaugh. 267. ther to the ſecond, and the third to the third daughter; and if his 
1. Peere Wms. daughters die without iſſue, then to remain to a ſtranger : the 
5 Term Rep, one dies without ifſue ; quare, Whether the ſtranger ſhall take it 
23 146. preſently, or ſhall expect until all be dead without ifſue ? 


(a) Ante, 416, 
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Baſkervile againſt Brocket. Carr 29. 
FJECTMENT. One ſeiſed of lands in fee-fimple becomes bail If a perſon be- 


in the king's bench in an action of debt; and after iſſue cone ge 
joined, lets his lands to Baſtervile the plaintiff: judgment is after- u bench, 


wards given againſt the principal, and an extent is taken upon the an, judgment 
faid leaſed lands; Baſtervile being thereupon ouſted brings this be afterwards 
action. given againſt 


| og. 
The queſtion was, Whether this land is liable to the recogni- — 


zance, and ſo extendible during the Term ? FXTENT Can 
be executed on 
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BrIDGEMAN and HAR RIS, for the defendant, argued, that the land e lands of the 


is chargeable, and that this execution is local, and that the bail is bail bona fide 
in nature of a recogttizance, and fo as a judgment which ſhall fold or leaſed 
bind the lands, in whoſeſoever hands they afterward ſhall come: % bis be- 
and although at the time of the bail it was uncertain whether the 


coming bail, and 
b:fors the juag- 


laintiff would obtain judgment, yet when the judgment is given, meat againſt the 


it hall relate to make it certain from the beginning; for when priacipal? 
two times are requiſite to the perfection of an act, it thall be ſaid, ch, Eliz. 40 
upon their conſummation, to receive its perfection from the | 
firſt (a); as Dyer, 246. of a fine levied by a feme ſole; and in war- 

rantia chartæ a man ſhall recover pro loco et tempore, c.; and in THE 
YEaR-Book of 8. Edw.4. pl. F. it is faid, that if bail or mainpriſe 

be acknowledged, although it be not entered of record, yet it is ſuf- 

ticient, and may be entered in another Term. The words of the 

ſtatute of Meſtminſter the ſecond, 13. Eelto. 1. c. 18. © that no elegit 

* ſhall iſſue but when debitum recuperatum fuerit, were ſtrongly ' 

urged by them; for the words are not only quando debitum fuerit 

* recuperatum,”” but cu debitum furrit recuperatum, vel in curid 

* regis recognitum. And in this caſe, although there is not © debi- 

tum recuperutum, yet there is debitum recognitum in curid regis,” 

and fo within the expreſs proviſion, that an elegit ſhall iſſue out 

* of the lands which he had cum deb:tum fuerit recognitum. It may be 

ohje ed, that the principal might alien his lands bend fide before 
Judgment, and if the bail might not do ſo, he would be in a worſe 
condition ; but that ſhall be accounted his own folly : and every 

bail, although he be bail but in one action, yet ſtands bail for all 

actions brought by the ſame plaintiff againſt the ſame defendant in 

that Term (b). And they ſaid, that 12 conuſee releaſe to the co- 


nuſor all demands and rights in the land before the execution, the 


releaſe is not good: yet it was adjudged in Hyde v. Morley (e), that 
if a conuſor make a feoffment, and before execution the conuſes 
releaſe, it is good, becauſe he hath not any means to have execu- 


don againſt the feoffee but by way of extent ; whereas in the hands 


% By 29. Car. 2. c. 3. the day of the Abr. 214, 215.—But this extraordinary 
2 and year in which any judgment is practice is now altered by a rule made in 
Zned ſhall be entered on the margin of the Trinity Term 22. Car. 2. and by ano- 
e, and ſuch judgments as againſt pur- ther rule made Eaſter Term 5. Geo. 2. by 
— lena fide for a valuable conſideration which it is now ſettled, © That where 
* 5 jedgwenty only from the time they * the plaintiff declares for and recovers a 
— 2 and the day of the month and © greater ſum than is expreſſed in the pro- 
ps. ne inrolment of the recognizances ** ceſs on which he declares, the bail ſhall 
— gen on the roll; and no recogni- * be liable for ſo much only as is ſworn to 
: bind any lands, tenements, or ** and indorſed on the proceſs, or for any 
— 5 the hands of any pur- r ſam which the plaintiff in ſuck ac- 
im be a fi lor a valuable confideration, ** tion (hall recover, together with the cofts 
(b) m — ume of ſuch intolment. * of the original action.“ Loft. 545, 
3. 4. laſt. 179. 1, Mod. 16. 2. Show, Doug. 316. Tidd's Practice B. R. 131. 
335. 1. Com, Dig. 490. 1. Bac. (e) Cro. Elis. 40. 
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Basxzxv7ts of the conuſor the land was not debtor: and the New Bb. of Ent. 224, 
againſt was by them vouched for proof of the principal caſe. 


Baock ET. : 
GEORGE CRoKE, and CovENTRY, Selicitzy General, argued for 

1. Com. Dig. 2 "be"... 
477, 478. 450. the plamtiff, that the lands ſhould not be charged; for it is clear, 
Sea. that the common law doth not allow execution of land for a per- 
2-Bac, Ab. 329. ſonal duty, unleſs in two cafes ; the one of the king by lis prero- 
3. Bac. Ab. 25. gative, the other of the heir, where otherwiſe the debt would he 
loſt; as in Davie v. Peapts, Plowd. 438. and Si V Hilliam Herbert; 
Cafe, 3. Co. 12.: for this execution is grounded upon the ſtatute of 
IV-eftminſter the ſecond ; the words whercof are, cum debitum fur- 
* rit recuperatum, vel in curia 1egts recognitum, vel damna judicata ſint 
* de ceters in eletlione, Sc. The queition therefore depends upon 
the true expoſition of the {aid ſtatute; wherein it was agreed, that 
this bail to ſome intent was a recognizance in ſome manner, but 
not ſuch as this ſtatute requires, and generally to be taken; there 
3 being a diverſity between an ahſolute recognizance and a recogni- 
7 nanee conditional. An abſolute recognizance is of a ſum certain, at 
the time of the recoguĩzance's entering, as in mainpriſe; whereby it 
becomes a judgment, and the party thereby enlarged : but it is not 
ſo in caſe of bail, until all the conditions thereof be performed; 
which conſiſt of five parts: — 1. Si Judi ium redditum fit —g. If 
judgment be given, and the deſendant doth not pay the condem— 
nation :—3. Or render his body to priſon : — 4. Tunc unit et con- 
. cedit : 5. Jud debitum predifum fit recuperatum, c. currat 
ſuper me, et terras meas, Sc. So that the bail doth not make any co- 
nuſance, except all the firſt parts thereof be performed: for tur: 
*concedit, and not before, quid it recuperatinm'; to that until 
judgment given there is not any conuſance; for © ex tunc' deſigns 
the time froz1 whence it ſhall begin as a duty: alſo, although the 
party be bailed, yet in judgment of law he ſhall be ſand to be alwa;s 
( ») See Tnx in cuftedia mareſchelli(y). But it is not fo in the common pleas; 
Yean-Boox for the party there is not in ti. e cuſtody of the M arden of the Fleet, 


. * (⁊). 
36. Hen. 6. pl. 40. 21. Hen. 7. pl. 33. Hob. 263, C Car. 230. Cowper, 453. Tidd's Prad. 
E. R. 186. (xz) Iinpey's Practice C. B. zd dit. 622. 
SECONDLY, If this bail ſhould be a recognizance, no capie 
2 would lie; as it was refolved in the caſe ot Ogne v. Paſton (a), in 
Weaver v. Clifferd (b), and in Pultnbam's Caje(c) ; for the ſtatute 
of execution is only * de ters  catallis debitaris, Sc.“ and not ot 
see Gilbert's the body; and it is ſo expreſſed in the tenor of the recognizance, 
Executions, 6 that it is to be levied © de bonus catallis, terris, et terementis, &c.” 
: Then when, by the rule of the common law, the bail was charged 
in the ſame degree as the principal, and when the ttatute 0! 
15. Edw. 3. c. 17. gave the capias againſt the principal, the body oi 
the bail ſhajl alſo be charged by the equity of that ſtatute, fo that it 
3. l. Com. 281. cannot be ſaid to be a recognizance : but in the common ples, 
becauſe there is a recognizance in a ſum certain when the bail l 
entered, the execution is always egit, or Feri facias, and not a capias 
ad ſatisfaciendum. 


Tul pr, The ſtatute alſo gives an elegit in caſe of debt, cin 
% Jebitum fit recognitum; but of damages, cum damna /int adju- 
« dicata;” and therefore it cannot be any recognizance when a man 


(a) Cro, Eliz, 165. (6b) Ante, 3. (e) Dyery 297. 317. 
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becomes bail in an action of covenant, &c. becauſe there is not any Basxzavits 
duty, butall 1s to be recovered in damages. e 
FouRTHLY, The entry of the bail is “ in placite predic” only, See page 449. 
yet by that entry he is ſubject to all actions in the ſame Term by ot (9). 
the ſame plaintiff againſt the fame party; which would be a great in- 
convenience to the ſubjet, and therefore ought only to be charge- 
able from the time of the judgment, as the principal himſelf ſhall 
be, and not from the time of the recognizance ; for then he thould 
be in a worſe condition than the principal, which is inconvenient, 
and againſt reaſon. The books in expoſition of this ſtatute ſay, 8. Co. 151. a. 
that it binds as to the inheritance from the time of the judgment, A Car. 149. 
and for chattels from the time of the execution awarded, 42. #dw. 3. . * 
pl. 11. 42. AJ. pl. 17. 2. Hen. 4. pl. 14. And whereas it was | 
ſaid, that when judgment is given, it thall then relate to the taking 
of the recognizance ; it was thereto anſwered, that where two ce- 
remonies are neceflary for the perfection of a thing, it is not there 
of any validity until the laſt be effected; and that it ſhall not re- 
late, &c. for then it would be to the prejudice of a third perſon ; and 
in proof thereof the laſt point put in Butler v. Baker (a) was cited. 
And whereas it was alſo ſaid, that when bail is entered in a Term, 
it ſhall relate as to bind from the firſt day of the Term; 1t was 
thereto anſwered, that it ſhall not bind the perſon but from the 
time of the conuſance, as Hind's Caſe (b): although one may not 
have an expreſs averment againſt a record, yet when the time is 
material, he may aver in what time of the Term a fine 1s levied. 


FirTHLY, And to the objection, that although it is not“ de- 
* bitum recuperatum, yet it is debitum recognitum ;”” it was an- 
ſwered, that it cannot be ſaid to he debitum recoguitum before it 
is cognitum and here it is not any debitum cognitum until the 
time of the judgment ; and it is not any duty or demand before, 
Vide He's Ge c), 25. pl. 7. 25. Edw. 3. Execution,” 130. 
And whereas it was ſaid, that if the land in this caſe ſhould not 
be chargeable, the bail might alien his land betwixt the time of the 
recognizance entered and the judgment, and iq defraud the execu- 
uon; it was thereto anſwered, that fraud ſhall not be preſumed, 
unleſs it be averred; and then if it be by fraud, notwithſtanding 
the alienation, the land ſhall remain chargeabl-, as Oxford's Ca/e(4), 
and Fleetwood”s Caſe (e): and if the law ſhould not be ſo, then a 
bail might depend twenty years, and be impoſſible to be diſcovered, 
and no purchaſer be in any certainty of his lands ; and how far 
purchaſers are favoured in law, Vide 8. Co. 96. Dyer, 363. 


LasTLY, They ſaid, that there are not any precedents in caſes 
of bail to the contrary ; the New Bk. of Ent. 224. vouched on the 
other fide, not being againſt it : for there the ſere facias is, that he 
ſhall have the lands © ſecundim formam recognitionis,” which may 
Very well be taken to be from the time of the judgment rendered ; 
and the New Bk. of Ent. 87. accords in an audita querela. 


(a) 3. Co. 25,16. (4) 10. Co. 56. b. 
; (6) 4. Co. 71. b. (e) 8. Co. 171. 
% (*) $+ Co, 70. d. 
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Basxrnvite Broom, the Secondary, ſaid, that the precedents upon the entry 
A _— of a judgment againſt the bail are, de tempore recoguitionis, ſecun- 
Te 4% Jim formam recognitionis. ; 


It appears by the report of this caſe adjudged, that the lands were not liable, 
Popham, 132. that Mon race Cbief Juſ- But Lu, ben Banox Convex ſars, 
fice, and Croct, Juſtice, were of opimon, 1. Dig. og. that it there be exccution of 
that the lands were bound by the recogai- the land o. te bail, it Mall relate to lands 
zZance in the hands of the Ietiee ; bur Hov ue hz had at the tune of the I&Cugnizance, 
Ton being cf a contrary opinion Curia ad. though they are i d aer u ade, Sed vids 
viſare vat. But in the abridgement cf this Ante, p. 447. Note (@ , 
caſe, 3. Danv. 317. it is (aid to have been 


C 30. | Doubitofte agaiaſt Curteene. 
Unity of pol- CTION of debt for ſixty pounds upon the ilatute of 2. Eduu. ö. 
ſeſon alone, c. 13. for the ſubſtraciion of tithes to the value of twenty 


were _ pounds. 

g a ſpecia | | 

3 _ The caſe was thus: The able, if Eugſbam and liis predeceſſors 
—— abbey were ſeiſed of a rectory and of land within the fame pariſh, time 
Jands from the W HER EOF, &c. until the twenty-fixth year of king Henry the cighth, 
payment of at which time the abbot made a leaſe of the ſaid land for ſixty years, 
tithes by virtue and by that leaſe demiſed all tithes renew ing, &c. upon the ſaid 
NE — land, viz. hay, corn, &c. reddeudo perinde certain corn rent; and by 
that Nature they the ſame indenture it was covenanted, that the leſſee ſhall not ſet 
ſhall only be forth the tithe of the hay and corn to the leſſor and his ſuccefſors, 
held diſcharged hut that the leſſec, his executors, and aftigns, ſhall ſet forth tithe of 
in the ſame ol and lamb to the leſſor, &c. and ſinall tithes to the vicar, &c. ; 
were inthe all which was performed accordingly. - Afterwards, in the thirtieth 
hands of the ab- Year of Henry the eighth, the faid abbey was diffolved ; and in 
bots, and unity 31. Hen. 8. c. 13. the flatute was made which enaQts, * That the 
of poſſe ſon on- g purchaſers ſhall hold it diſcharged in the ſame manner as it was 
27 2 * 1n the hands of the abbots;“ and then the ſtatute of 2. Edu. b. 
gu/b the pay C. 1 5 was made: the leaſe has ſince determined, and the rectory come 
ment of tithes. to thc king, and the land wHER EOF, &c. conveycd to another. The 


Poſt. 559. 608. queſtion was, Whether this land ſhall be diſcharged of tithes, or 
2. Co. 44. 49. not? 


Cro. Car. 543. 
It was argued at the bar by DAVvENTORT, for the plainti ff, and by 
CovenTRY, Solicitor General, for the defendant, and afterwards at 
the bench by DoverIDGE. Ihe points which had been moved 
in the caſe were two: 


FixsT, Whether the unity of poſſeſſion with theſe circumſtances 
ſhall diicharge it And he held that it ſhould not. 


* SECONDLY, Upon the ſtatute of 2. Edw. 6. c. 13. Whether the 
action be maintainable, in regard there had not been any tithes paid 
within forty years laſt paſt, before the making of the ſtatute And 
he held that it was. | | 


Fixs r, Predial tithes are collateral to the land; and if he who 
hath the tithes and the land make a feoffment, the tithes do not - 
pals included in the feoffment, as 42. Edw. 3. is; alſo, poſſeſſion Jo 
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the land only cannot ſuſpend or extinguiſh tithes, &c. although it DounwrTorTE 
may ſuſpend the payment, becauſe he cannot pay rithes to himſelf; * 

and thereſore unity of poſſetfion primd facie thall not diſcharge tlie. 
land of tithes : but if tithes were never paid, then, becauſe it may 

be intended they were diſcharged by grant from the pope by rea- 

ſon of orders, or by real competition, or ſatisfaction, or by other 

means, which means cannot be now known, the ſtatute of 31. Hen. 8. 

c. 13. made ſuch an unity which is Jula, erqralis, l:bera, et pagpetua, 

to be a diſcharge ; for it may be reafonally intended that they 

were diſcharged by compoſiticn : and if a parſon, patron, and or- 

dinary grant land to J. S. dilcharged of tithes, he ſhall hold it 

diſcharged. 


There are alſo in this caſe many circumſtances. Fut, There is a A leafe of ab- 
demiſe of the land and of the tithes alto, which is an argument bey lands and 
that they were due and payable, and by that demiſe to be diſcharged 4 tbe, yo 
from payment. Secondly, "here is a proviſion that he thall pay — on m_ 
other tithes. - Thirdly, "There is a covenant for the tithes lealed, (1 them our, is 
viz. ® You ſhall not be compeiled to ſet them forth“ evidence that 


they were not wholly diſcharged, 2. Co. 48. 


Whereas it hath been objected, that the rent doth not iſſue out If land and 
of the tithes, it was agreed, that in point of remedy it is not iſſuing _ —.— 
out of them, but it cannot be denied, but that the rent is greater my. Toe 
in reſpect of the tithes: as if a man hath a reQory and a barn, the whollyour of the 
harn being worth four pounds a year, he demiſeth both for one land in point of 
hundred pounds a ycar ; although the rent was not ilining out of remedy ; but in 

. g point of render, 
the tithes, yet all know that the rent was reſerved, having regard to, of both to- 
the titiies : alſo, in this caſe, foraſmuch as they are demiſed to the gether. - 
lefice, and he hath them by way of retainer, it is as ſtrong as if he Poſt. 454. 
had paid them to the abbot ; and in proof thereof he put the caſe, , Reil. Ab. 481. 
it there be a lord and tenant, and the tenant hold in —— ren- Co. Lit. 4. a. 


dering three ſhillings rent, and the lord intermarry with the te- 2- Saund. 304. 


nant, &c. So 3. Edio. 3. exchange of an acre of land for the 
releaſe of rent ifſuing out of another acre is a good exchange, yet 
he hath nothing but by way of retainer: and 45. J. tenant for 
life is impleaded, and he vouches his leſſor, he thail recover in value, 
but the rent ſhall be recoufed, Sc. | 


The Sxecvp QuesT1ON is upon the ſtatute of 2. Edw. 6. c. 13. The ſtatute 
the words whereof are, Every of the king's ſubjects ſhall from 2. Eu. 6.c.13., 
* henceforth truly and juſtly divide, ſet out, yield, and pay all man- Meh orcas, 
: ner of their predial tiches in their proper kind, as they renew and be paid in the 
happen, in fuch manner and form as have been of right yielded fame manner 
a and paid within forty years next before the making of this act, 5 they had been 
or of right and cuſtom ought to have been paid.” He ſaid, that — forty 2a 
this was beneficial for thotc who had rectories, and for others alſo; — 8 


for thoſe who had rectories, becauſe upon the ſtatute of 31. Hen. 8. lands only as 


2 7: many perſons thought that they were diſcharged of tithes by were d reed 


the ſtatute, and by reaſon thereof they ſubſtracted them, and the d . Alien, 


arſon was i : . . and not lands 
P put to his ſuit, which was only in the eccleſiaſtical „nere tg 1 


_ court; now the ſtatute of 2. Edu. 6. c. 1 3: gives him remedy at ment of tithes 


. : has been ſuſ. 
* mere unity of poſſeſſion, or any other cemycſ tien not real. Poſt. C66. 2. Inſt. 643. 
27. Latch,qf. 3. Vent, 274. 2. Lev. 103. Ld. Ray. 436. Bund. 8. 17. 


Gg 3 | the 


454 , Michaelmas Term, 15. Jac, 1. In B. R. 


Doustirorrs the common law, and trebles his damages: it is alſo beneficial to 
— We the owners of land; for the ſtatute is, You ſhall pay no otherwiſe 
erent than hath been paid within forty years next before the making 

of the ſtatute.” And he ſaid, that the reaſon of limiting it to 

forty years was this: twenty years in the eccleſiaſtical law make a 

preſcription for the church, and forty years a preſcription againſt 

the church (a). But if the diſcharge by the —— of torty years 

| was by reaſon of unity only, or any other compoſition not real, 
(=) Vide for yet the right continued, and after ſeverance, or the compolition 


theſe preſcri 2 . ol : 6 
— 3 5 ended, they were within the ſtatute, and payable again. 


pl. . 6. Edw.4 pl. 8. Edw. 4. Pl. 21. Edw. 4. pl. 

Tithes paid b; Also, for another reaſon (which was not moved at the bar), he 
the axes eh held, that tithes in this caſe ought to be paid, for it is found that 
— dne Diſtiu lamb and wool were paid in kind; and then the payment of part 
tion deftroys Of the tithes is a ſeiſin of all, for that ſhews that the land was not 
the preſump- diſcharged by reaſon of any real compoſition; and although tithes 
tion ol diſebarge of corn and hay were not paid during the unity, yet by riglit they 
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—— eee . were payable, and only privileged by the unity: whercfore he 
gen concelved that the plainti ought to have judgment. Houchrox, 


1 Croke, and MoxnTAGUE, accordant. 
. Co. 47. 49- 
11. Co. 14. Hob. 298. 311. Comb. 311. Co. Eliz. 511. Bunb. 122. 


No abbey lands MONTAGUE faid, that when tumor papalis was here in England, 
can be diſchar · all monks were, in reſpe*t of their orders, diſcharged of tithes ; who 
ed from titkes afterwards increaſing to ſo great number, and having here great re- 
By 34. _ * venues, the holy church was thereby impoveriſhed, et fi/za devoravit 
6. 13. f,2r. 7 | 9 3. 
but thoſe which atrem: for remedy whereof, Pete Paſchal the ſecond ordained, 
were derived that C:/tertians (a), Templars, and Hoſpitalier; only ſhould be dit- 
from the order charged, and that all other orders ſhould pay their tithes ; which 
of Tenplars, alſo in reſpect of their great revenucs was found to be an impo- 
Ciflertians, or f i 8 . ; DON? 
Hoſpitallers, veriſhment to the church ; and therefore Pope Adrian conſtitute 
Ante, 37. that the lands of the Templars, Ciſtertians, and Haſpitallers ſhould 
Poſt. 3559 be only diſcharged que propriis manibus excoluntur. And now by 
ſs Be, the ſtatute of 31. Zen. 8. c. 13. ſ. 21. all lands are diſcharged 
2. Co. 44. b Which were diſcharged in the hands of the abbot : and for the re- 
Owen, 46. ſet vation, he ſaid, that the rent iſſued out ofthe land and tithes in 
Co. Car. 24. point of render, but out of the land only in point of randy. 


m—_ ”*— 1 Judgment was given for the plaintiff. 


$5. 5. Bac Ab. 59- | 
EP (2) See 7. Hen. 4. c. 6. 


* * 


Carr I. Dame Griffin againſt Stanhope. 


\ _—_— 
2 ” 3 77 _ — » 5 © vs 


3 for years N evidence to a jury at the bar, the matter being ſent out of the 
e chancery to be tried here, the caſe appeared to be thus: There 


band to truſtecs . _-_ a 8 - ; 
for the uſe of llaving been communication of marriage betwixt Sir Robert Grif- 


his wife, with fin and Lady Stowell ; the ſaid Griffin, before the affiance, promiled 
a condition in to aſſure to her one thouſand pounds per annum for her jointure, 
locked on the his eſlate being then worth twelve ' thouſand pounds per annum: 


back of it, to be ; i te. MAS . L 
void on his mak. Wherefore ſhe, repoſing confidence in his promiſe, married wi 


ture, is good, if executed in purſuance of a promiſe of ſuch jointure made previous to and in conlide- | 
rn of their u. cru triag A Arie, 133. 189. ' * N 
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him before any aſſurance or covenant in writing whatſoever (a). Garry 

But afterwards he by deed cunveyed lands of great value to ſome _ = 

friends of Lady Stotvell (then his wife), to the uſe of the faid STANEOPS. 

lady for term of one hundred years, it the ſhould hve ſo long, to 2. Roll. Ab. 

commence after his death; and it was indorſed upon the back-ſide 22, 23. 

of the ſaid deed, that the intent thereof was, that when there ſhould Moor, 679. 

be a jointure of one thouſand pounds per aunum ſettled upon her 2 IN ha 

according to the firſt agreement, that then the leaſe ſhould be void: 2. Vern. 510. 

and, Whether this were a fraudulent leaſe or no? was the queſ- 301. 

tion, becauſe it was with a provi/s to determine at the will of the 1. Lev. 150. 

huſband.— THE Covert took this difference : That where leaſes are £37: 

zade with a proviſo, © that it the lefior pay ten ſhillings, that then oe * 

« the leaſe ſhall be void,“ ſach leaſe ſhall be void as to the purchaſer, powel on Pow- 

becauſe it is apparent that the ſum to be paid is not of the value of ers, 316. 

the land, but only limited as a power of revocation : but if a man 

mortgage his land for one thouſand pounds, provifo, © that if the 

« mortgager pay the one thouſand pounds, that then the leaſe ſhall 

« be void,” this is not atraudulent lcate, hut ſhall be good againſt the 

perchaſer, if the money be not paid thereupon. And THE COURT 

HELD, that this leaſe being made in purſuance of the firſt promiſe, 

although there vas not any mention of any leaſe to be made, yet 

it was grounded upon a good confideration, and not fraudulent. 

Axorhrx OBJEcriONnN was, that the lady had concealed this & <onveyance 

leaſe during her huſband's life, and therefore it ſhould be fraudu- 1 a. 
lent, becaute if ſhe had ſpoken thereof, ſhe might have hindered ton, though 
; purchaſers, &c. But it was thereto anſwered by MoxT AGUE, Chi made ſecretly 

Juſtice, that all actions ought to have their reſort to their firſt ori- 20d kept con- 

ginal ; and he agreed, that it had been better if the had diſcovered 5. 
that ſhe had ſuch a leaſe; but the leaſe being good at tlie firſt, the — 38. 
concealment thereof cannot make it ill. 1. Vent. 194. 


1. Sid. 134. 2. Com. Dig. 578. Shep. Touch. 62. 


 AnoTntn OrJEcTION was made, that her huſband was tenant In conteſting 
in tail at the time of making this leaſe, and therefore it was a void the validity of 

leaſe to begin after his deceaſe. And to this objection THE CourT * neo" ogg 
ſcemed to incline: but to avoid it, thoſe of counſel with the lady 3 * ng 
produced a commgn recovery which had docked the intail : where- ſume a good 
upon the counſel on the other ſide preſſed them to prove who was tenant to the 
tenant to the præcipe at the time of the recovery; but THE COURT Nee, unleſs 
would not allow thereof, for it thall be intended to be a good re- 8 * 

7 Ae ppear. 

covery, and if it were otherwiſe the proof ought to be made b 


th Lutw. 1549. 
e other party. 4. Co 6h 


1. Mod, 1179, 1. Vent. 257. 2. Atk. 44. Stra. 526, Cowp. 704. Cruiſe on Recoveries, 22. 
2. Burr, 1069. | 

ANOTHER OBJECTiON was made, that this was the land of king 
enry the third, who gave it to Elinor with his eldeit ſon in tail, 
the reverſion in the crown, ſo that Grifiz had not any title to make 
this leaſe; and they ſhewed a grant from the king to entitle them- 
ſelves. Whereto HiLcHam, Serjeant, ſaid, that if there were a 
| gift in tail, the reverſion in the crown before the ſtatute de dons, 


* By 29. Car. 2. c. 3. ſ. 4. no action morandum or note thereof ſhall be in 

all be brought whereby to charge any writing, and figned by the party to be 
perſcn upon any agreement made upon charged therewith, or ſome other perſon by 
Fonl.gderation of marriage, unleſs ſome me- him lawfully authorized. Sce Vent. 194. 


Gg 4 and 
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Ori and the poſſeſſion hath been time wHEREoF, &c. in 3 if 
2 again the — cannot be proved to be in the king after the ſtatute 
Tanhort* of Heſtminter the ſecond, it ſhall be intended to be made 55% pro. 
lem ſuſcitatam, and before the ſtatute de donis. And ſo if a parſon 
ſhews that two hundred years certain land was parcel of his glebe, 
it is not therefore of neceſſity that the other ſhould produce a con- 
firmation from the patron and ordinary; for the continuance of 
the poſſeſſion makes it intendible to be according to law at the time 

when it was made. ä 


Afterwards they on the other fide ſhewed a record in the tenth 
year of Edward the third (which was long after the ſtatute 4 
denis , proving” it to be in the reign of king Edward the third, 
and that the eſtate - tail then continued. 


MonTAGUE, Chief Juſtice, ſaid, he would be better adviſed. 
Whereupon, and by the motion of the other Juſtices, the partie; 
agreed to have a juror withdrawn ; which was done accordingly. 
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leafe may NorE, It was ſaid in this caſe, that a leaſe may be determined 
determined by force of a condition indorſed upon the back- ſide thereof, if it 
1 be before the enſealing and delivery, as well as by force of a con- 
nn dition within the deed: which was not denied by any. 
337. a» Cro. Eliz. 623. 755. Mor, 811. 1. Co. 113. 1. Roll. Abr. 590. 2. Saund. 48. Card. 
$4- 5. co. 3e. Salk, 573. 5 5 
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Hilary Term. 457 
15. Jac. 1. In the King's Bench. | 


dir Edward Montague, Knt. Chief Juſtice. 
Sir John Croke, Kut. 

Sir John Doderidge, Kut. Juſtices. 
Sir Robert Houghton, Kt. | 
Sir Henry Yelverton, Kut. Attorney General. 
Sir Thomas Coventry, Kut. Solicitor General, 


Sir Philip Stanhope againſt William Stanhope. 
Trinity Term, 14. Jac. 1. Rell 612, 
Eben of a judgment in the common pleas, in a writ of If the name of 


Carr . 


annuity, where the iſſue was nen / faftum,” and found 3 juror be miſ- 

againſt him. Tre FIAsT ERROR ailigned was, Eecauſe Ken = _— 
a juror was returned upon the wvenire facias ** Hugh Malthy,” and aach — — 
upon the d;/tringas * Hugh Meltby” was returned and ſworn. —And it of office, may 
was held to be a manifeſt variance and error, unleſs it might ap- be examined, 
pear, by examination of the under-ſheriff, that he was the ſame aud _— return 
perſon. And although this was in the time of another ſheriff — ad 
who was diſcharged and the under-ſheriff alſo, yet he being pro- gb. 5 a 55. 
cured to come into court and examined, with the juror himſelf, Ron 3h 106. 
whether he were ſworn, and it appearing that he was the ſame Cro, Car. 563. 
perſon ſo named, it was awarded that it ſhould be amended, Cowp. 425- 


Dougl. . 
See the 21. Jac. 1. . 14, 1.Ter.Rep. 182. 


A SeconD ExROR aſſigned was, Becauſe one John Collingham a miſprition 
of Cortlington was returned upon the venire facias, and one John between the 
Collingham of Collington was returned and ſworn upon the habeas vie and 
corpus, and ſo another man not firſt returned; and in rei veritate - age. 8 
there was not any ſuch town of Cortlington or Gortlington, but it which a juror 
was a village called Cortlinge/ithorpe : and it was argued that it is ſommoned, 


ſhould not be amended, becauſe it was ill and miſtaken in the ve- is amendable. 


nire facias, Ante, 244.396. 


, | : 5 35+» 
But, after divers motions, THE CouRT reſolved that it was x,Roll. Ab. 197. 


well enough; for the alteration in the name of the vill where the 1. Com. Dig. 
Juror inhabited is not material, for he may be an inhabitant of 323. 

ſuch a vill at the time of the venire facias returned, and at the P2998): 135, 
time of the diſtringas returned he may be commorant at another 737 
vill, and fo it may be well intended, and when by any intendment 

It may be good it ſhall never be reverſed. And this differs from 

the caſes where a juror is miſnamed in his chriſtian or ſurname, 

as thecaſe in 5. Co. 42. Wherefore, notwithſtanding the exception, 

the judgment was affirmed. 


Ellis againſt Fitch. Carr 3. 


ACT ION for theſe words: Thou haſt ſtolen as much corn vu, If c 
** out of my fields as is worth nine or ten ſhillings.” a man with 


After writ of enquiry of damages, upon nihil dicit, it was deshog com 
moved in arreſt of judgment, that an action lies not for theſe . 
an imputation of felony ? Ante, 40. 205, 442+ Hob. 141, 


WOree , 
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words; for it may be well intended ſtanding corn, and then the 
Ante, 4% taking is not felony, and ſo no action lies.—But Tut Cogr 
| doubted thereof, and would adviſe. 


— — * 


2 


Casr 3. SGoddard againff Hampton. 
If the name of ACTION UPON THE CASE. After verdict, it was moved 


a juror be right in arreſt of judgment, that one John //ate was returned upon 
—_— ee the venire fucias, and upon the diſiringas one John Hats was te- 
— emis turned and ſworn. Upon the examination it appeared that the 
a new venire juror was named John Mats, and not Fohn Wale.— Wherefore 1E 


IO ow CovkT held, that the trial was ill, and the record not amendable. 
out abating 1 : 4.5 : 
writ, But it was then moved, Whether there might be a venir- /acias 


5. Co. 42. b. de novo, or that the writ ſhould abate? - And it was reſolved, that 
Dougl.114-135- venire fucias de novo ſhould be awarded; for the fault was only in 


the trial. 
Marſham againf? Bulwer. 
In the Exchequer-Chamber, 
Intr. Hilary Term, 13. Jac. 1. Roll 874. in. B. R. L. C. B. PaK TAS. 


A venire facias ÞRROR of a 1 in the king's bench. The error aſſigned 
tetted previous was, Becauſe the bill was filed die Mercurii peſt Odtab. Purificat, 
fie Brag of anno 14. Jac. 1. which was upon the 12th February; and the parties 

is not - . k g 3 
error ; for if it being at iſſue, the venire facias bare te/te the 10th February, which 
be awarded on was two days before the bill was filed; it was before * iſſue 
the roll the ſame could be joined, and fo an ill venire fucias, and not holpen by the 


dy the bill was te, 
fried, it is ſuf- ſtatute $ IEG 
ficient. But ALL THE JusTICEs AND Barons held, that it ſhould be 


Ante, 64. as if there had been no venire facias ; for it cannot be intended a 

3- Bold. 290. Terire facias in this action, being before the action commenced, 

Dovgl. 62. and it is contrary to the roll, which mentions it to be awarded at- 
ter the iſſue joined ; wherefore they ought to have regard thereto, 
and not to the awarding of the venire facias, which is before the 
action begins. And although in the action (which being joined 
the ſame Term, and by the ſame roll) the award was of a Venire 
Facias returnable alſo die Mercurii poſt Oftab. Purificat. (which was 
the ſame day whereon the bill was filed and he pleaded) yet it was 
held good enough, and the judgment was affirmed. 
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Cat 5. Smith againſt Bole. 


A leafe habon- FJECTMENT of a leaſe made by Smith, a prebend, to the ſaid 
dum d die con- Bole. Upon a ſpecial verdict the caſe was thus: The pre. 
Faun, ond hendary was uſually let with the exception of all crab-trees and 
1 ſuch like trees, rendering ſeventeen pounds a year. Upon the 

"at 8th Augr/t, 6. Jac. 1. the prebend made a leaſe of the {aid pre- 
Ante, 153. bendſhip, omitting the exception, HABENDUM @ die conſecticuis for 
. three lives, rendering the ancient rent, and made livery the gth Sp- 
2. Roll. Ab. 455. tember, 6. Fac. 1. The queſtion was, Whether this was à go 
1 ny aa. leaſe to bind the ſucceſſor by the ſtatutes of 32. Hen. 8. c. 28 and 
Harg. Co. Lic, 13 Eli. C. IO. r | | 2 1 
44 | Fixsr, Whether this leaſe, HABENDUM d die confettioms, an 
3- Com. Dis. livery made after, be good or not : Reſolved, that it was; for the 
— 4:8, livery being made after the day, not working futurely, was g 


997.9 * 22 nah. 
rr 2 SECONDLY, 


E 
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SECONDLY, Whether this exception of the trees, being in all A leaſe by a 


- - * : - ebend for 
former leaſes, and omitted in this leaſe, makes it void ? — - "agg 


It was reſolved, that it was void; for there being more let than without ex- 
was antiently, the trees, and the profits of the trees, and the ſoil _— _ 
itſelf, is excepted by this exception, ſo as every ſucceſſor cannot fai been en- 
have the benefit of boughs and fruits yearly renewing; and the cepted, is void. 
ſoil itſelf whereupon they grow, is excepted : but by this new lg. 00 
leaſe the trees and profits are let, and the foil itſelf; and ſo more 83 — 
being let than antiently, it is not within the ſtatute of 32. Hen. 8. 2. Roll. Ab. 
c. 28.: and it is void by the ſtatute of 13. Eliz. c. 10.; for it is not 455. 
the antient rent where there is more let than was before. Where- — 74: 77. 
fore it was adjudged for the plaintiff, Vide 14. Hen. 8. pl. 1. nn 34% 


Dyer, 376. 46. Edw. 3. pl. 22. 4. Co. 63. 11. Co. Liford's Fr 5 


8 . a. Cro, Car. 
Caſe, fol. $0. a „ pond 4 
Child againſt Baylic and Others. Ce 6. 
FJECTMENT of a leaſe of Thomas Heath of lands in A An under lesſe 
* church. made by a leiids 


Upon not guilty pleaded, a ſpecial verdict was found upon —— — 


the caſe; which was, That WLilliam Heath, poſſeſſed of a future day cer- 
leaſe for ſeventy- ſix years of the land in queſtion, let it to one tain, and to 
Blunt from the day of his death until the firſt of May 1629, commence im- 
(which was three months before the end of the leaſe) if Dorothy _— my 
his wife lived ſo long. Afterwards be deviſed, that H!liam Heath Ihe — 
his ſon and his aſſigns ſhould have the ſaid tenements, and the re- te time. 
verſion of them, and all his title and intereſt in the ſa:d tenements, Palm. 333- 

for all the others of the ſaid ſeventy-fix years which ſhould be un- Plowd. 422 
expired at the time of his wife's death, ** FROVIDED, that if the #37 a 
% faid Milliam die without iſſue living at the time of his death, that C.. xz. — 
* Thomas his ſon (the now leſſor) ſhould have it for all the reſidue of 1. Co. 155. 
the ſeventy-fix years unexpired from the death of his ſaid wife; and 75 

* of MWilliam without iſſue; and if he died without iſſue, then to 

his daughters ;” and made his wife his executrix, and died. The 

wife aiſented to the legacies ; M illiam aſſigned all this leaſe and his 

intereſt thereto to the ſaid Dorothy, who aſſigned it to Mr. Comb, 

under whom the defendant claims: afterwards Dorethy died, and 

then Milllam died without iſſue. Thomas the deviſce enters, and 

makes this leaſe to the plaintiff. 


After divers arguments at the bar, it was adjudged for the de- 
fendant. : 


FirsT, It was reſolved, where a leſſee for years let it after his 
—— until the firſt of May 1629, that it was a good leaſe, which 
gan immediately by his death, he dying within that time. 


SECONDLY, That the leaſe being made to begin after his death A H 
unto the firſt of May 1629, the leaſe being made 12. Auguſt 1553) vpledwith an 
if Dorothy his wife ſhould fo long live, he did not thereby convey 1. 25 
the intereſt and remainder of the term, vi. from the firſt of May Poſt. 309. 
1629 to 12. Aug 1629, and the poſſibility of a long term if , Les. 427. 
2 Roll, Abr. 48. Poph. 3. Co, Lit. 18. Shep. Touch. 431, 1. Pcere Wms. 572. 663. 1, Bl. Rep. 225. 
7. Burr, 1131. 3, Term Kep, 28. Term Rep. C. B. 30. 

5 its N Dorothy - 
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cn Dorothy died before the firſt of May 1629, which intereſt and poſ- 
againſt 4 fibility together he might deviſe to Milliam Heath his ſon, 


BarLirz, 


2 The THIRD and main queſtion was, Whether this deviſe being 


to William Heath and his aſſigns, with a proviſo, that if he died 
without iſſue living, that Thomas Heath ſhould have it, and he 
aliens it, and afterwards dies without iſſue, Whether this alienation 
ſhall bind Thomas Heath, or that he may avoid it ? 


A leſſee for IT was NC that this alienation ſhall bind; for when lie 
term of years limited to him and his aſſigns, all the eſtate was veſted in him, and 
— ij he had an abſolute power to diſpoſe thereof; for the law doth not 
and afterwards expect his dying without iſſue. The difference therefore is, where 
to Williem his a leaſe is deviſed to one zf he live ſo long, and afterward to another; 
eldeft ſon and the firſt hath but a qualified eſtate, and the other hath the abſo- 
his allg. Jute intereſt, and therefore this alicnation ſhall not prejudice him 
n who hath the abſolute eſtate; but when it is limited to him and 
William die bis aſſigns, then the PrRov1s0 thereto added, is void to reſtrain 
without iſſue the alienation: and the limitation to the heirs of the body, and 
Living at the the proviſo, are all one; for all long leaſes would be more dangers 
2 1 ous than perpetuiĩties: and therefore this caſe differs from the caſes 
Themes, another in 8. Co. 96. and 10. Co. 46. Lampet's Caſe, that a deviſee for 
fon, mould life could not bar him in remainder : and Lewkner's Caſe (a) inthe 
have it, the de- exchequer-chamber was cited. Wherefore jt was adjudged for the 


"viſe to Thomas defendant. 
is void. 

— gg Norte, Upon this judgment a writ of error was brought in the 
. exchequer- chamber; and the error aſſigned in point of law, That 
S. C. 1. Roy, the remainder of this term limited to Thomas Heath after the death 
Abr. 612; of IV illiam without iſſue then living, was good, and the alienation 


S. C. 1. Eq. of William ſhall not bind him in remainder, 
Caf. Abr. 192. 


—— hg It was argued by Bnipcmayw, and afterward by HUMpnREY 
S. C. Palm, 4. DaveneorrT, for the plaintiff in error, that it was a good limita- 
333. tion of the remainder of the term to i illiam and his aſſigns, with the 
Dyer, 35. 4. proviſo, that if he died without iſſue then living, the then remainder 
2 277. 3:*. ſhould be to Thomas, &c. and that it is no more in effect than 
Co. Un. 46. After his death; and therefore it differs from Lewknor's Caſe (a), 
3. Leon. 64. adjudged in the exchequer, where a deviſe of a term to one, and 
7. Lev. 45. 290. the heirs of his body, and if he die without iſſue, that it ſhall 
Cro. Car. 167. remain to another, was held to be a void remainder ; for he cannot 
2. Roll. Rep limit a remainder upon a term after the death of another without 
129. iſſue: but here it is but a remainder after the death of one without 
2. Danv. Abr. iſſue, viz. Milliam dying without ifſue then living; ſo upon the 

matter it depended upon his death, and therefore not like to the 

faid caſe; but it is agreeable to.the reaſons put in the caſes of 8. Co, 

94. Matth. Manning's Cafe, and 10. Co. 40. | 
3. Chan. Caf. 1. 
x. Sid. 37. 456, 


But it was now argued on the other part by THoMas CREW 
Dougl. 264. and GEoRGE CRORE, that the judgment was well given in the 


* 


3- Term Rep. King's bench; for here the limitation being to William after the 
#4. death of the deviſor's wife, of all his eſtate and intereſt to him and 
his aſñgns, it is but a remainder; for the wife may outlive all the 


0 r, 756. 4 
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term, and then this deviſe of the remainder of the term is given to 
him in particular, and William hath but a poſlibility ; and then to 
limit it to Thomas after the death of William then living, is to 
limit a poſſibility upon a poſſibility, which is againſt the rules of 
Jaw, as it is held in the Rector of Chedington's Caſe (a), and Lord Staf- 
fird's Caſe (6). 


upon his death without iſſue: and the addition “ then living,” 
doth not alter the caſe ; for at the firſt limitation, non conflat that 
he ſhould die without iſſue; and the law ſhall not expect his death 
without ifſue : and it is not like to the caſe when it is limited after 
the death of one; for it is certain that one muſt die, and it may 
be that he may die during the term, and the law may well expect 
it; but that one ſhould die without iſſue, the law will never expect 
ſuch a poſſibility, nor regard it: and it would be very dangerous 
to have a perpetuity of a term in that manner; for it would be 
more miſchievous than the common caſes of perpetuities which the 
law hath ſought to ſuppreſs: and therefore it was ſaid, that this 
caſe was like to ſome of the caſes which had been adjudged, that 
the remainder of a term after the death of one perſon 1s good, and 
ſhould not be deſtroved by the alienation of the firſt deviſee. Vide 
8. Go. 94. Manning's Caſe. 10. Co. Lampet's Caſe. Plowd. 520. 
& 549. Dyer 74, 277. 

After divers arguments, ALL THE JUDGEs of the common pleas, 
viz. HoBART, Winch, HuTTon, and JoxEs, and ALL THE BA- 
Roxs (except T ANFIELD, . Baron) agreed with the firſt judg- 
ment: for they ſaid, that the firſt grant or deviſe of a term made to 
one for life, remainder to another, hath been much controverted, 
whether ſuch a remainder might be good, and whether all may not 


firſt diſputed, it would be hard to maintain; but being ſo often 
adjudged, they would not now diſpute it. Bur for the caſe in 
3 where there was a deviſe to one and his aſſigns, and if he 
died without iſſue then living, that it would remain to another, it 
15a void deviſe; and it is all one as the deviſe of a term to one and 
his heirs of his body, and if he die without iſſue, that then it ſhall 
remain to another, it is merely void; for ſuch an entail of a term 
is not allowable in law, for the miſchief which otherwiſe would 
enſue, if there ſhould be ſuch a perpetuity of a term.—And al- 
though TANFIiELD, Chief Baron, doubted thereof, eſpecially by 
reaſon of a judgment given before in the king's bench in Rethorick 
v. Chappel (c), where © Milliam Cary poſſeſſed of a term for years de- 
*viſed it to his wife for her life, and afterwards that John his ſon 
* ſhould have the occupation thereof as long as he had iſſue; and if 
* he died without ifſuc unmarried, that then Jaſper his younger ſon 
* ſhould have the occupation thereof as long as he had iſſue of his 
: body ; and if he died without iſſue unmarried, he deviſed the 
i moiety to Dorothy his daughter, the other mv.ety to Robert and 

William his ſons, and made his wife executrix, who aſſented to the 


ne, 256, (0) 8. Co, 23. (e) Hil. 9. Jae. 1. 2. Bulſt, 28, Godol. 149. 
| | « legacies 


13 
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Cnrtd 
againſt 
Bayr1r, and 
OTA RA. * 


SECONDLY, That this limitation to Thomas after the death of 2. Bulſt. 28. 


Mlam without ifſue then living, is all one as if it had been limited 2-Danvers, 518. 


Palm. 335+ 
2. Vern. 331. 


1. Peere Will, 1 


be deſtroyed by the alienation of the firſt party; and if it were no- 


— 
— —— — —ä—ä—ä 
8 . _— —— 
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: CnetD e legacies and died. Joby and Faſper died without iſſue, unmarried; 
againſt 5 * and afterward Robert and William entered upon the defendant, 
; = * claiming the moiety, and let to the plaintiff. Upon a ſpecial ver- 
2 0 dict, all this matter being diſcovered, it was adjudged for the plain- 
* tiff, that he ſhould recover the moiety, which is all one caſe with 
l the cafe in queſtion. But the defendant's counſel in the writ of 
error ſhewed, that there was a difference betwixt the ſaid cafes 
„for FirsT, in that there is a deviſe but of the occupation only: 
„but here, of the term itſelf. SzconDLy, It is a deviſe here of 
* his eſtate and term to him and his aſſigns, wherein is authority 
T „given that he may aſſign. THrirDLY, The limitation is there, 
if he die without iſſue unmarried, which is upon the matter, that 
„ if he die within the term; for if he be not married he cannot have 
iſſue but in the caſe here, he might have iſſue; and yet if that 
Iſſue ſhould die without iſſue in his life-time, it ſhould remain; 
which the law will neither expect nor will ſuffer: yet Tas 
Jvsricks anD BARONS, by the aſſent of TANFIELD, all agreed, 
that judgment ſhould be armed : and in Hilary Term, 20. Fic I, 

it was affirmed (a). 

() But the judgment in this caſe is de- 227. Prec. in Ch. 15, 2. Vern. 151, 
nied to be law by L. on D NoTT1NGHAM, in 2. Bl, Com. 174. Skin. 341. 1. Pecre 
the duke of Norfolt's Caſe, 3. Chan. Caf. 1. Will. 198. 432. 563. 663. 748. 2. Pecre 
Pollexſen, 223. 1. Eq. Caf. Abr. 192.3; and Will. 421. 3. Prere Will, 258. Caſes 
by Loxp Hor v, in Lamb v. Archer, Salk. Temp. Talb. 55, 245. 2. Atk. zog. 376, 
225. Carth. 267, And a great many ſub- 3. Atk. 287. 396. 449, 2. Vezey, 120. 
ſequent caſes have been decided on the prin- 181. 318. 6. Brown's Calcs in Pail. 309. 
ciples upon which Lord Nottingham pro- 429. 450. 1. Bicwa's Chan, Rep. 150. 
cceded, Fearn, Cen. Rem. 353. 3. Chan. 187, 2. Bro. Chan. Rep. 33. 2. Com. 
Caf. 36, 37. Cro. Car. 230. 2. Chan. Dig. © Chancery,” (4. G. 2.) (4. W. 15) 
Rep. 14. Skin. 340. Comb. 208. Holt, 2. Bac. Ab. 76, 77. 


| 


Cart i. | Large againt Alton. 
The ſpiritual PROHIBITION was prayed upon the ſtatute of 5. Edu. G. c. 4. 


eourtmayaward I for hrawling in the church-yard, becauſe coſts were there given, 
coſts, 3 &c.— Tux Cour refuſed the motion, the coſts being there pre 
me . : expenſis litis; otherwiſe, it it had been pro damnis. 


Cro, Eliz. 680. 1. Burr. 241. Ld, Ray. 8 50. 


K«„ ͤ % — LY | IE — „ Ss _ 


Casr 8. Anonymous. 
The Court, in NOTE That one outlawed prayed ts appear by attorney; and 
ſpecial favour, upon an affidavit made of his ſickneſs, the Court, ex gratia ſpe- 
may diſpenſe ciali, allowed him to appear by attorney: but the clerk was com- 
with perſ | EB bn} EYRE - 4 9 he law © 
appearance in manded to enter it, “gui venit in proprid perſond ;"" tor the law 1 
 outlawry. Poit, Clear, that upon an outlawry he ought to appear in perfon. 

516. 1. Com. Dig. 441. 3. Bac. Ab. 775. 2. Hawk. P. C. 388. ; | 

By 4. & 5. Will. & Mary, c. 18. in all dant may appear by attorney to reverſe a0 

caſes except treaſon and felony the deſen- outlawry. : 


Cart g. Sir William Read and his Wife again/? A. 


Words not ac- ACT ION UPON THE CASE againſt A. for theſe words ſpoken 
tonadle. of the plaintiff's wife: Thou art a forſworn whore and an 


1. Roll. Ab. 44- 4 old bawd.” And adjudged that they were not actionable. 
; Athill 


Cro. Car. 329. 


„ 


3 — ed 
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Athill againft Corbet. enen 26, 


TIA SS, for the taking of a greyhound with a collar. The Treſpaſs wilt 
defendant ſaith, that the dog was courſing a hare in his land, lie for taking a 
and therefore he took and led him away; whereupon the plaintiff 2” —— = 
demurred.—And adjudged for the plaintiff, becauſe the plea is fri- n the : — 
volous whereby it ſeems treſpaſs lies. And in 12. Hen, 8. pl. and dant's land. 

2. Edw. 2. Avowry,” it was adjudged that replevin lies of a ferret. Ante, 44. 

Hob. 283. 3. Lev. 28. 1. Sid. 336. Lut. 1494. 1. Com. Dig. 397. 5. Com. Dig. 362. 1. Term Rep. 334. 
1. Saund. 84. F. N. B. 86. Cro. Eliz. 125. 


Hutchins againſt Glover. Caxx 17. 
Hilary Term, 14. Jac. 1. Re 221. 


PJECT MENT. The cafe was, That one Hany being incum- 1f a ftranger 
bent of 4. and lying in extremis, one Wingfield, who pretended preſent to a 
to be patron, and Glover the defendant, whom Ying field intended aufn, and — 
to preſent to the ſaid church, entered a caveat with the biſhop in and inſtituted, 
this manner, CAVEAT epiſcopus Norwicenſis ne quis admittatur ad the church is 
« eccleftam de A. niſi convocati GLOVER et WINGFIELD.” The next full againſt 
day tollowing, the parſon died. Nanton, a ſtranger, preſented e mew 
Argan, who was admitted and inſtituted. Immediately after 8 AS 
IWing field preſented Glover, who was admitted, inſtituted, and in- gence of the ec. 
ducted. Afterward the king (he being found by jury to be the clevattical 
true patron) preſented Roan, who was admitted, inſtituted, and in- court. declaring 
ducted. After that Morgan was inducted. The ſentence in the 2 _ 
* RH K 3 caveat 
ſpiritual court being declared to be inanis, irrita, ei nulla, by reaſon previouy en- 
of the caveat entered by Ving field, &c. Roan entered, and let to the tered, will noe 


plaintiff, &c. | | — 2 
It was argued at the bar by Hxx DEN, Serjeant, for the plaintiff, common perſon 
and by DAVENPORT. for the defendant : and afterwards by the valid; but us- 


. til induction 
Juſtices. the church is 


HovcnTon, Fuſtice, held, that by the admiſſion and inſtitution, {till open to . 
. . 77 king, and his 
there is a plenarty againſt common perſons, as 11. Hen. 7. pl. 29. ue 
Dyer, 360. 9. C. 132. but the church is open to the induction the jawful in- 
of the King; ſo that this caſe reſts only upon conſideration of the cumbent. 


caveat, what aid is given to Glover thereby, the determination of , Roll. Ab. 


the canon and civil law being contrary to the common law; the 220. 282. 349. 


right of patronage being tried in foro ecelefiaſtico in other nations, Co. Litt. 119. 
but, as Linwood faith, aliter utitur in Auglid; therefore in ſuch caſes 34+: 
they ought to adjudge after the commoa law. ide Dyer, 293. Hob. 2258 
Bedingsfield's Caſe, and Doctor and Student, fol. 113. A man de- 6, Co. 49. 
viſeth ten pounds to J. S. to be paid at his full age, and 4. Co. 7 
he ſues for it when. he comes to the age of twenty-one years; 7. Co. 26. 
although, by the eccleſiaſtical law, full age is at twenty-five 
years, yet in that caſe they ought to adjudge after our law: and a 
difference was taken betwixt acts of parliament and ſentences in ec- 
cleſiaſtical courts ; for an act of parliament may make a nullity, as 
if the thing never had been done, as 4. Hen. 7. St. Leger's Caſe, 
that which was puniſhable was made diſpuniſhable ; but other- 
Wiſe of a ſentence : and in this caſe, if this ſentence ſhould make 
the admiſſion and inſtitution void ab initio, it would deſtroy the 
’“—'„ ⁵ . 
induction 
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Hurenixs induction of the king, and make the ſuperinſtitution (which at 
2 the tirſt was merely void) to be good; and this ſentence ny be 
| twenty years after the induction, 2 it may happen that the 
patronage ſhould be loſt. Wherefore judgment was given for the 

plaintiff, and that the king's preſcntee was the lawful incumbent, 


A caveat in the MoxTAGUE ſaid, that the caveat entered in the life of the in- 
eccletiaſtical cumbent was idle, and to no purpoſe; and DoceTor TALBOT 
court is only in then ſaid, that a caveat is of force for three months only, and that 
dorce for thiee any one may ſafely preſent after the end of three moutl:s, as if no 


months. 
1. Roll. Rep, be had been entered. 


1291. 2. Roll. Rep. 6. 2. Keb. 62. 72. 1. Sil. 293, 1. Lev. 186. 1. Burn's Ecc. Law, 265. 


CASE 12. Carter's Caſe. 
If a perſon con- PÞ{RROR was brought to reverſe an outlawry for murder. The 


victed of felony error aſhgned was, Lud tempore promulgatioms utlagariæ et din 
—— antea et poſt, he was in partibus tranſmarinis, viz. apud Haarlem in 
| ed, he cannot Hlollandid, Sc. The Attorney-general confeſſed it. 

— 2 5 It was moved at the bar, that this aſſignment of error was ill; 
r for he ought to have faid at the time of the exigent awarded, and 
but if he af- not at the time of the judgment of the outlawry. Vide 3. Hen. b. 


fign that he pl. 46. G 29. Edu. 2. 


0 broad at . 
eee _ But to prove that this aſſignment was good, was vouched on the 


outlawry was Other fide 1. Hen. 7. pl. 13. 7. Hen. 6. pl. 25. and the New But 
3 of Eniries, 23. Elix. Shirrow's Caſe. | 

Attor- | 
—— ET PER CuglAM, If a man commit a murder, and after exi- 


confetſes, it gent awarded he flieth out of the realm, and after he is outlawed, 
ſhall be re- he ſhall not reverſe this outlawry for that cauſe, for he departed 

; d:/tinats conſilio, and upon ſet purpoſe to avoid the law; and there- 
2. Roll. Ab. fore by his abſence he ſhall not have the benefit of the law: and 


. 110. If one commit felony or murder, and after exigent, and before out- 
2. Hawk. P. C. Jawry, depart, and afterward brings error thereupon, and aflign 
640. his abſence for error, the king's attorney may reply, that after 
3- Bac. Abr. the exigent, and before the outlawry pronounced, he departed, But 
755* foraſmuch as in this caſe the Attorney-general hath confeſſed, ct nen 


conſtat to the Court that he departed for that cauſe, the outlawry 
(a) C. Car. Was reverſed, and he pleaded to the indictment (a) net guilty, &. 
36 and was found guilty of homicide. 
- Mod. 42. 
Mod. 16. 1. Vern. 170. I75. 2. Vern. 312. 1. Peere Wms. 445. 2. Pecre Wms. 265+ 
2. Hawk. F. C. 655. 


ca 13. 3 Nolford againſt Platt. 
A. an infant, A SSISE OF NOVEL DISSEISIN. The tenant pleads a te- 


toes out an af- covery in a former aſſiſe againſt him: the defendant replies, 
pe of novel that he was an infant, and avers that he was not terre - tenant at 


1 the time of the recovery, but that Platt was tenant, and that it 
the king's em was a recovery by default; whereupon the tenant demurred. 

bench j but beten the teſte and return of the writ, . ſues out an aſſiſe againſt A. in the comma 
p!-as, and obtaining judgment by default, pleads the recovery in bay of the firſt aſſiſe. A. replies that he w4i 
an infant at the time, that he wzs not the t-rre-renant, and that the recovery was by default, And 8 
demurrer to this replication 11 was ANJuDGrD, that A, being an infant, and . h. udgmeut againſt him 
by default, the ram very was no bat io the action. 


This 


1 


G eee Aa XI cc „%% vw K wm „ an 0 was woe th con -_ 


„ ww 5 _ << I2-fX %‚⏑» £4 ww t rea «a. Tee. 


Hilary Term, 15. Jac. 1. In B. R. 48 


This caſe was argued ſeveral times at the bar; in Trinity and aud. Horrors 
thaclmas Terms by FIN en and COVENTRY for the defendant, and by oy 
DavexPoRT and IRELAND for the plaintiff; and now this Term 
it was argued at the bench. 


Houourov, Fuftice, held the bar to be good, and that a reco- $.C. Hob. 266, 
very in an aſſiſe is a good bar in another aſſiſe, as 31. Aſi/e, pl. 28. ae * 
9. Hen 7. pl. 23. 6. Co. 7. & 8. And he ſaid, that the rephcation e 3 
conſiſted ofthree allegations.—FIRs , That before the aſſiſe brought 3. Bac. Ab. 147. 
in the common pleas the demandant was ſeiſed, and by the tenant diſ- 

ſeiſed; whereto he ſaid, that a general allegation is no good plea 
againſt a judgment; and cited 5, Hen. 7. Fl » Colt's Caſe, and 
22. Hen. b. pl. 51.that where a fine, from an anceſtor of the plaintiff, 

is pleaded in bar of an aſſiſe, if the, plaintiff be an infant, the aſſiſe 
thall not be taken at large, becauſe it is matter-of record whereto he 
ought to anſwer. 10. Hen. 7. Phe §. 8. Af. pl. 16. 3. Hen. 6. 
21. 27. 14. Edw. 3. title ** Ayel, 1. And the opinion of ParxinG, 
that where a recovery by default is pleaded in an affiſe, the plain · 
tiff might notwithſtanding be received to aver his writ, was denied, 
by the other Juſtices, to bg law and the caſe in 9. pi. 10. 
0 that where, in an aſſiſe brought, the tenant pleaded that he recovered 
ö againſt a ſtranger in an aſſiſe the ſame land, and the plaintiff made 
title to himſelt by general allegation, viz. that long time before the 

c writ brought he was ſeiſed until diſſeiſed, and iſſue being joined there- 
L on the title was awarded, without ſhewing how he came thereto, 
was held by him to be good law. But the caſe at the bar differed 
from it; for here the recovery is againſt the plaintiff himſelf, and 


| in the other it was againſt a ſtranger :-and where it hath been ob- 
F jedded, that if a man hath a judgment to recover in an aſſiſe, the 
* tenant in h caſe may have an aſſiſe of an higher nature, it is 
F to be intended, where a ſeiſin which is more angient than the diſ- 
«  feifin ſhall be alledged ; for the recovery binds all ſeifins which are 
4 pune to the firſt diſſeiſin, except in the caſe of dower.—THE stconD 
g ALLEGATION is, That the = (defendant at the time of the 
£ former recovery) was an infant, and yet is. To that he anfwered 14+ Fdw. 3. 


. and agreed, that an infant ſhall have divers privileges which a per- mg | 
fon of full age ſhall not have. If judgment be given againſt an in- R _ 4 
fant by default, after the default he ſhall have a writ of error, and « S De. 
reverſe the judgment for his nonage ; yet he ſaid, if an infant after * fault, 78. 
appearance make default, Judgment ſhall be given againſt him, and 34-#4%-3-p'-*4- 
b he ſhall notreverſe it. And if defaultſhall not bind an infant, then po _—_ wa 
- Lrecovery could not be had againſt him until tull age: and 2 "4 
the caſes in 7. Hen. 4. pl. 22. where an infant brings an affiſe, and Cro. Car. 307. 
Was barred, and afterwards brings a ſcire facias to execute a fine of 399 = 
the ſame land, and the bar in the aſſiſe pleaded againſt him was not Cre. El. 5. 
allowed, and in 3. Ed. 1. title ** Infancy,” may feem to contradict 
his opinion; he ſaid, there was a difference betwixt 2 concluding 
y pleading, and a bar of his right by judgment. — uE "THIRD 
ALLEGATION is, That Holford was not tenant of the frahold: 
Vhereto he ſaid, that that ſhould not help him, for he ſhall not be 
#80. JAC, | H h - oY allo wei 
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Hor vond allowed to plead © nen tenure,” generally againſt the judgment, ae 
agent 14. Edw. 4. pl. 2. 

Parr. | 

DoDERIDGE, Juice, argued to the contrary ; and faid, that 2 

recovery was not ſo ſacred but that it might be falſified as well in 

point of recovery for the thing, as alſo betwixt the fame parties, 

The caſe in queſtion is concerning an infant; and as it appears by 

Dyer, 104. and THE YEAR Book $5. Edi. 3. that the Judges ought 

to be his counſellors, in this caſe alſo the infant cannot have error 

or attaint, and therefore he may falſify.— Fixs r, Here is a title 

and judgment pleaded againſt an infant, whereas his title is 

not diſcovered ; which ought to be done two ſeveral ways, 

Viz. By appearance, or By default. Upon his appearance in 

two manners, viz. By confeſſion, or By ment dedire. If an infant 

| in an aſſiſe will confeſs, the Court ſhall not receive his con- 

(«) 1. Hale, 24. feſſion (a); and if he will not plead, the jury ſhall not enquire 

Foſter, 70. upon the point of ſeiſin, but at large. 26. Ew. 3. pl. 63. If he make 

666 P. C. 1. . default, and ſo will not difcover his title, his default is cither 

88 mera negligentia, and that ſhall not prejudice him, 17. Edu. 2. Sa- 

* ver Defauit, 78. 12. Af. pl. 37. 14. Edo. 3. Saver Default,” 40. 

or it is negligentia cum contemptu; as Ba Acro calls it, and is in the 

degree as a departure in deſpite of the Court; as if he 

appear, and after make default, and there judgment ſhall be given 

againſt” him. 9. Edto. 4. pl. 16. & 34. Dyer, 104. 7. Elw. 2. 

Saver Default, 75. 78. & 80. But poſito, that judgment were 

given againſt him upon laches, he may have a writ of error, and 

alledge that he was an infant, and that it was given againſt him by 

Cro. Car. 307. default; and the other ſhall not plead in nullo ef? erratum, but the 

iſſue ſnall be upon the nonage. Bur in this caſe he cannot help 

himſelf by a writ of error; for the judgment is not given againſt him 

upon the default, hut the aſſiſe is upon the default, as Ferrers Caſe, 

6. Co. 8. Allo, he cannot, in this caſe, have an attaint ; for it may 

be that the verdict is true; as, admitting that Platt was ſeiſed and af. 

ſeiſed by Holford and then releaſed to Holſord and afterward diſ- 

ſciſed Holford, the verdict in this caſe is true, and yet he may 

maintain the aſſiſe againſt Platt, It hath been faid, that one 

ſhall not falſify where himſelf is party; but that rule hath three 

exceptions.—FirsT, If I can fhew by way of replication that this 

recovery is void in law, I may falfify it in an aſſiſe; as 36. Hen. b. 

pl. 32. 39. A pl. 6. and 6. Ew. 3. pl. 54.—SEconDLy, If a man 

recover againſt me certain tenements in B. and they lie in A. and! 

bring an afliſe of my franktenement in A. the tecovery in B. ſhall 

not bar. 20. Edio. 2. Faux Recovery,” 12.— THIRDLY, Where 

the recovery by default was upon a writ abated; as if an aſſiſe 

were brought againſt my father, and he died hanging the iſſue, 

and judgment 1s afterwards given againſt him ; in this caſe, be- 

cauſe the writ was abated de facto, | may falſify the recovery. 


- 32-Edto. 3 Af. 99. 
7 | Cxoxy, 
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CroKE, Juſtice, to the contrary. Fixs r, He granted that an Hotrozs 


infant hath divers proving as well touching his perſon as his. 
6. Co. 3. 


eſtate , and that in all real actions an infant ſhall have his age. 
47. Edw. 3. pl. 7. 21. Edw. 4. pl. 78. 13. Edw. 3. Age, 7. 
Put the difference is betwixt thoſe things which concern the 
hereditary Tight, for which the pars/ ſhall demur, and thoſe ac- 
tions which are brought and grounded de /on tort demeſne; as in 


waſte, diſſeiſin, or the like: and the reaſon is well expreſſed in 


3. Hen. 7. pl. 4. that he ſhall not be there privileged, quia malitia 

et etatem ; and where it is faid in 3. Hen. G. pl. 10. that an in- 
ant ſhall not loſe by default, it is to be underſtood of an heredi- 
tary right, SECONDLY, He held, that this point having been tried, 


it cannot be tried again; and relied upon Ferreq's Caſe (a), and () 6.Co, 7. 
THE YEAR Book of Henry the fixth (b6).—TrirDLY, He held, (6) 19. Hen. 6, 


that the infant might have error or attaint: for firſt, the jury may pl. 3- 9- 


have preciſe conuſance. The proof alſo is in the affirmative, viz. 
a ſeifin and diĩſſeiſin; and the burthen thereof lies upon Platt to 
prove: nor ought the Court to recede from the former judg- 
ment; for judicia in curid regis reddita non debent reverſari vel an- 
whilari, niſi ter errorem vel attinffam.—FOURTHLY, It is not mere 
negligence, but a contempt is thereto joined; and there is a dif- 
ference betwixt a default upon an original in another action, and 
a default in an aſſiſe for the ſolemnity of that action; but, as 
this caſe is, he conceived there was not ſufficient matter to ſtay 
the taking of the aſſiſe. For firſt, the defendant Platt pleaded it 
by way of eſtoppel and concluſion, and doth not ſay in facto, that 
he himſelf was ſeiſed; but the chief reaſon is, the circumſtance 
and miſchief which would enſue; for the fraud is ſo viſible and 
palpable, quod manu tractari poteft : and then the rule holds, Qui 


per fraudem if, fruſtra agit. By THE YEAR Book 44 Edw. 3. tg. Ha. Bl g. 


pl. 40. 41. Aff. pl. 48. 21. A0 pl 1. recovery by colluſion, pendin 
the 


the action, ſhall not abate 


Edw. 3. 
firſt writ. By 5. Edw. 3. an * r 


5 3. if tenant for life ſuffer a recovery by colluſion or uient 3. Co. 78, 79+ 


dedire, it is a forfeiture of his eſtate. 


MowTacve, Chief Fuftice, argued, that this reco leaded in 
bar is void, Deen. Rh 5 % de puiſne temps to that aſe, and ſo 
ented to have recovery before the plaintiff, which is confeſſed 

by the demurrer. He agreed, that regularly a bar in an aſſiſe is a bar 
in an action of the ſame nature. But this rule hath three excep- 


uons,—FirsT, Incaſe of a parſon, prebend, or tenant in tail, as 6. co, 8, 
ru Yan Book of 8. Ea. J. pl. 28. is.—SECONDLY, If he be in 


from any title, 10. Hen. 7. pl. 5. 22. Hen. 6. pl. 18.—THIRDLY, 
he be an infant, as f. Edw. 3. pl. 32. * homes non juvenes” is; for 
an affiſe is not ſo ſtrong an Koppe as other actions; as 5. Hen. 7. 
+ 12. the tenant pleads in bar, the plaintiff ſhews all his title at 
without anſwering to the bar; ſb in q. 4 2 10.3 and there is 

not any difference where the recovery is againſt a ſtranger, and where 
wy, inſt the tenant. And he ſaid, that this affiſe was brought 
« ſeiſin to tha diſſeifin alledged in the firſt affiſe ; and cited 
Hh a 3 Zadu 


a, 
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Hor roads 2, Etc. 3- Pl. 46. 13. Edw. 3. Title, 6. 22. Hen. G. 5! 18. 
«ef 21. Edw. 3. pl. 23. and 21. am? pl. . . 


Prarr. 

As to the objection, quod judicia reddita in curid regis, &c. it holds 
not in this caſe; for, as DoDER1DGE ſaid, it cannot be helped by 
any of the faid ways. An infant alſo is out of the; intent of this 
ſtatute. For a judgment againſt an infant thall not bind him; and 
all judgments are either By award, By conteſlion, By detault, or By 
trial. FixsT, Judgment by award ſhall not; for as 8.7: pl. 17. is, 
he may plead a releaſe in bar after an aſſiſe awarded: fo by 10. Hen. 6. 
pl: —— ks in account againſt an infant . that he thall account” 
doth not bind him, if he doth not enter into the account — $:- 
cox, Judgment upon confteſhon, 9. Edw. 3. pl. 38. 28. 4). 
pl. 52.—THiRDLyY, Judgment upon trial by default, as 3. Hey. b. 
pl. 10. and 28. {.—FovkTtHLY, Upon judgment by trial, that it 
ſhall not bind an infant, THe YEAz Book of 33. Hey. b. þ/.21. 
that if there be a trial by verdict, it thall bind an iniant, is to be 
expounded by 9. Hen. , pl. 25. where it is faid to be in a trial 
where the infant thall once appear ; and for authority in the caſe, 


vide 18. Af. pl. 16. 26. Af. pl. 6.—An aſſiſe was thereuponawarded; 


and after this demurrer adjudged for the plaintiff, 


If judgmenten Tux TENANT, in Faſter Term, 16. Fac. 1. being demanded, made 
agdemurrer be default, whereupon the jury were directed by the Court to enquire 
eee only of damages from the time of the diſſeiſin; for the ſeiſin and 
le of nov! diſſeiſin are confeſſod by the demurrer of the tenant: as in 15. 4, 
Eibe, and on pl. 15. and 17. . pl. 2. if to an aſſiſe the tenant plead a releaſe in 
being demanded bar which is found againſt him, the aſſiſe ſhall be awarded in right 
— — of damages: and it is there ſaid, with a noOTA, that if the tenant 
Gall orly — plead in har, and afterward demur in judgment upon another point 
quired of from out of the point of the aſſiſe, and judgment paſs upon the demurrer 
the time of the againſt him, that the aſñſe ſhall be awarded in point of damages, 
Mils. and not at large; and by 31. Hen. 6. upon a plea pleaded which is out 

of the point of the aſſiſe, ſciſin ſhall be taken to be confeſſed, and tlie 

jury ſhall enquire only of the damages. And ſo the judgment wa? 


here given accordingly. 


Cart 14. | Southern againſt How. 


A merchant ACTION ON THE CASE. The plaintiff declares, That the 
configns jewels defendant, being poſſeſſed of divers goods, viz. of three coun- 
yy * terfeit jewels, and having factors in Barbary, and knowing that the 
3 plaintiff was beyond the ſeas, acquainted his factor t rewith, 
«3c:t todiſpoſe and commanded him to conceal the counterfeiting thereof, and 
oi them, and directed him to the pfaintiff, being there ; that the factor came to the 
receives from plaintiff and entreated him to ſell thoſe jewels for him, telling him 


— they were good jewels ; that hereupon the plaintiff, not knowing 
The puichafor, afterwards diſcovering that the jewels atg counterfeit, arreſts the agent, and recovers back 
the purchaſe money.—Anx Aeon will not lie by / 8 agent againſt the merchant, although the agent wy 
norant cf the fraud when he made the (ale, eſpecially if the jury do not find tha: the merchant a 

factor to employ ile agcut, or ordered him to conceal the ſact of the jewels being counterfeit, that 


MS OO a1 wa i nn. 
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that they were counterſeit, ſold the jewels, being of the value of one SovTuzax 
nundred pounds, to the King of Barbary for cight hundred pounds, 2 
and delivered the money to the factor, who delivered it over to his P 
maſter ; that the Kino of Barbary afterwards finding they were 8. C. z. Roll. 
counterfeit, committed the plaintiff to priſon until he repaid to the Rep. 5. 26. 
faid king the eight hundred pounds; that afterwards the plain- _ — 
tiff requeſted the defendant to pay back to him the ſaid eight hun- ee, —— 325 
died pounds, and he refuled ſo to do. Salk. 289. 
The defendant pleaded the general iſſue; and the jury, upon a 3: _ = 
ſpecial verdict, found all this matter, excepting that the defendant had * 
directed his factor to the plaintiff, and that the defendant had com- , B.. Ab. 561, 


manded his factor not to diſcover that the jewels were counterfeit. Ld. Ray. 649. 
X 3-Bl, Com, 159, 
It was argued for the plaintiff, FixsT, That where one is party 
to a fraud, all which follows by reaſon of that fraud ſhall be ſaid 
as done by him; and here the defendant is the firſt actor in this 
fraud, —1ſt, By his knowing they were i gu ; —— 2dly, B 
ſending his factor and ſelling them in Barbary. And to that purpoſe 
were — Sanders“ Caſe 0 of the poiſoned apple, and Gore's 2888 
Caſe (b). That in this caſe it is a deceit, although there be not any 42. af. pl. 8. 
warranty; as in Chandler v. Lepus, adjudged in this court (c), 2. Hen 4 Pl. 25. 
where one ſells a Bezar ſtone, * that it was counterfeit, and by ts" ty 
he did not warrant it; yet becauſe that it was . /ciens” the plaintiff 4 — 7 2 


had judgment. 10. Hen. b. pl. 33. 


SECONDLY, It was argued, that although the jury had nat found 
all the matter contained in the declaration, yet as they have 
found matter ſufficient, the plaintiff ſhall recover. And to that 
purpoſe were cited Bridges Caſe (d), and Sydenham u. Man in this 
court (e), where words were, If Sir John Sydenham could have 
* his will, he would kill,“ &c.; and the jury found that he ſpake 
theſe words, ** I think in my conſcience, if Sir Jahn, &c.” and it 
was there adjudged, that although the verdict be different, yet he- 
cauſe the matter in the verdict was ſufficient, the plaintiff ſhould 


recover : ſo here, &c. 


It was argued to the contrary for the defendant, that the finding 
in the verdict is ſo material a variance, that there remains no mat- 
ter ſufficient in the declaration to maintain the action. 


| Fes, They cannot be ſaid to be counterfeit jewels, beexale-it Owen, 158. 
is confeſſed by the plaintiff, and ſo found by the jury, that they — Roll. Rep. 
were of the value of a hundred pounds, which is a competent value gh 
8 good car 4 Fas the value of a jewel — in the eſtimation 
ot im who will buy it; and to that purpoſe was cited Dampat u. 
ene E Oh 
SECONDLY, Becauſe there was not in this caſe any 3 
made to the plaintiff that it was a good jewel, as 11. Edw. 4. pl. 6. 
7. Hen. 4. and 13. Hen. 4. 1. n 

Tump, The deceit done to the plaintiff is charged to be Poſt. 690. 
done by his ſervant ; and the juty find, that the maſter did not 1 


(a) Plowd. 45 , 5 Coe x c d of "0 
Gſe Tus 520 (6) g, Co 81. v. MED (d) Dyer, 75 WA > 
2 Hh 3 command 


* — 


4 


Sder uri 


Bow. 


that where many circumſtances are alledge 


4¹½ 197. 
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command the fervant to conceal them to be counterfeit ; and then 
by his general ower to fell, the maſter ſhall not be charged if the 
ſervant exceed his power. Vide g. Hen. 6. 33. and Dr. and St. 13). 


Four ru, The ſervant had but a power given him from his 
maſter to fell, which power he cannot affign over to any other. 
Therefore for theſe material variances, an action upon the caſe 
being an action founded upon the truth of his caſe, which if it fail 
the —_ muſt alſo periſh, he conceived the action was not main- 
tainable. 


And to that opinion THe JUSTICES inclined, and principall 
for the third 1caſon. | Je R's p — 


In Trinity Ten, 16. Fac. 1. it was argued again by DAvEx TOT, 
For the plaintiff, who anſwered to that objection, that the maſter 
ought to be reſpontible for the ſale by the ſervant. And he ſaid, that 
as the fraud in the maſter was general, and his direction for the 
ſale thereof, fo he ſhall be anſwerable for the damages which any 
particular perſon hath thereby; and comparcd it to the caſe of 
27. Hen. 8. pl. 22. of a nuiſance in a highway; and that what is done 
by the ſervant the maſter ſhall not avoid, appears 9. Hen 6. pl. 53, 
and 11. Edw. 4. 6. Long Quinto, 5. Edw. 4. pl. 17. Dyer, 238, 
In this caſe alfo the ws, Teh receipt of the money for the jewels, 
Joined with his precedent command, ſhall charge himſelf; for an 
aſſent ſubſequent, without any precedent command, ſhall charge 
him as to bis own act. 2. Hen. 7. pl. 17. 2. Hen. 4. pl. 18. And 


2s to the objection, that there is ſuch a material variance betwixt 


the verdict and the declaration that it deſtroys the action, he ſaid, 

J to induce an action. 
and ſome parts of them are matcrial, and fome not, if fo much be 
found by the verdict as will maintain the action, it is good enough; 
otherwiſe it is in an aJump/it, founded upon two conſiderations; 
if the jury find the one, and not the other, there the action 
falls, becauſe the aſſumpſit is founded upon the total conſideration, 
a3 27. Her. 8. pl. 24. | 


Sin Trnowas CovexTry, S:%citar General, for the defentant, 
vouched ſeveral caſcs wherein the matter is not charged for the act 
of his ſervant : and as to the Book of 9. Hen. 6. pl. g3. urged 


ons him, he ſaid, that Fitz. N. B. f. 94- is otherwile ; which 18, 
tha 


t if one ſell certain pipes of wine with warranty, and they are 
corrupt, an action upon the caſe lies, which imp; ics that it lies not 
without warranty: and that may be reconciled ; for as 11. Edu. 4 
pl. 6. is, if a man ſc corrupt victuals, an action upon the caſe lies 
without warranty, becauſe it is prohibited the law to ſell cor- 
rupt victuals; but in the ſame caſe of wine, it it be fmall wine, and 
the pony buy it for ſtrong wine, no ſuch action lies: and in this 
caſe, although the defendant commanded his ſervant to fell, &c. 
it is not to be taken a ſale in lawful manner, as 11. Edw. 4. 
9. Hen. 6. pl. g1. and 13. Hen. 7. pl. 15. The plaintiff alſo in this 
caſe hath not alledged' any legal damage; for he ought to have 
alledged, that he was arreſted and impriſoned according to the law 


of Borbory; but if the impriſonment were tortious, then he 
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not any legal damage, as 26. Hen. 8. pl. 3. Alſo in an ation upon nN 
the caſe, there ought in the original re, mention made of all d. 
the cauſes, as 38. Heu. 6. is: but here are three material variances Hows. 
hetwixt the declaration and the verdi&, fo as there cannot be any 


cauſe to maintain this action, &c, 


DoDERIDGE, 2 If a goldſmith make plate wherein he If a goldſmith's 
mingles droſs, ſo that it is not according to the ſtandard, and ſend his 282 plats 
ſervant to a fair to ſell it, who ſells it for good plate according to — apa 
the ſtandard, an action upon the caſe lies againſt the maſter ; ta tion lies againſt 
which MonTAGUE aſſented, becauſe it fails in the price in ſilver; the matter. 

but here it fails only in the value, for jewels are ſold by their va- *; Kal. Rep. 5. 
uation. NoTz, This diverſity pretii et valaris, © JE. 


2. Salk. 440. 3. Bac, Abr. 560, 
HovcHToN, 7u/tice. If one command his ſervant to ſell an ill A maſter is noe 


horſe, and the ſervant ſell him for a good one, whereby the ſer- liable on the 


vant is arreſted and indamaged, yet the ſervant ſhall not have his his — 


remedy againſt his maſter, 


DoDERIDGE cited a caſe to be adjudged 33. Fliz. in the com- Deecitiullyufing 
mon pleas : A clothier of Glouceſterſhire ſold very good cloth, ſo de mark of 2 
that in London if they ſaw any cloth of his mark, they would —4 I, 
buy it without ſearching thereof; and another who made ill Salk. 289 ; 
cloth put his mark upon it without his privity ; and an action Vent. 336. 
upon the caſe was broyght by him who bought the cloth, for this 


deceit; and adjudged maintainable. 


Tus Cour, in the principal caſe, inclined i 2 YG 
againſt the plaintiff, — ine in their opinions 


Hk 4 Eaftet 


- V 


a Feäaſter Term, 


16. Jac. x. In the King's Bench. 
Sir Edward Montague, Kt. Chief Fuſtice. 


Sir John Croke, Knt. | 
Si John Doderidge, Kut. Fuſtices, 
Sir Robert Houghton, Kut. 


Sir Henry Velverton, Kut. Attorney General. 
Sir Thomas Coventry, Knt. Solicitor General. 


— — 


| Eat x. Burwel againſt Wood. 
A breach of co- VENANT. For that the defendant covenanted by inden. 
vanant to pay ture, WHEREAS he had fold to the defendant all his copy- 
for ſo many | hold land in Framlingham, and if it all exceed the quantity 


— mma of eight acres (to be meaſured according to the proportion of fix- 
noed not fare teen foot and a half to every pole), that he ſhould pay for every 


the «dmcaſure- acre over and above the eight acres (ſo to be meaſured), according 


ment. to the ſaid rate of four pounds for every acre ; and alledgeth in 
—4 39*'- fact, that the copy hold land was twelve acres meaſured by the faid 
* meaſurer; and becauſe he had not paid ſixtcen pounds for the ſaid 


1 four acres over and above the faid eight acres, he brought the ſaid 


2. Com. Dig. action. 


3 The defendant pleaded, that there were not twelve acres mea- 
I++ 'S* ſured, &c. and iſſue being joined thereupon,'it was found for the 
| plaintiff, 


It was moved in arreſt of judgment, that the breach was not 
well aſſigned, becauſe it is not well alledged that the lands were 
admeaſured; for until meaſurement, the ſurpluſage above the 
eight acres cannot be known; and the defendant hath nor broken 

the covenant, until he be required to pay, after the admeaſure- 
ment; which ought to be notified unto the defendant, 


Sed vn allecatur ;, for the plaintiff might admeaſure it privately, 


oh 


d he need not tell the defendant when he admeaſures it; but he, 
taking upon him to demand ſo much, whereas in rei veriate 1t 18 
but ſo much, which the defendant affirms,. an action well hes: 
and here the iſſue being, that they contained ſo much to be ad- 
meaſured, &c. and that being found, it was held by ALL THE 
Coon r, that the declaration was good enough. 


| Ever up Hart's Caſe, 


45 inditment HART being indicted in London for a reſcous made to a ſerjeant 
for a refcous is L I of the mace, upon a plaint in Lenden; upon not guilty, it 
+ +00 yen was found for the king, and a fine aſſeſſed of ten pounds, and 
,wir. Ante, 245. 2. Bulſt, 208, 4. Lev, 221. Skin. 426; 1. Keb. 652, Peers Wms. Strange, $34 
3. Hawk. FC. 244, | | te 
impriſonmem 
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impriſonment without bail or mainpriſe, and to ſind ſureties for Have CA. 
his good behaviour : and a writ of error being brought, the error 

afigned was, Becauſe it was not vi et armis.—Sed non allocatur ; tor 

although it were error at the common law, yet it is made good by 

the ſtatute of 37. Hen. 8. c. 8. 


SECONDLY, Becauſe it is not alledged that he made the arreſt by An intent 
virtue of a warrant, and then he had not any authority.—But be- 1 
cauſe the indictment was, that by virtue of a plaint before ſuch a f — * 
| ſheriff, naming him, &c. he was lawfully taken or arreſted, it is to good, 
be intended that he had a good warrant; and therefore was well Ante, 345. 


enough. Whereupon the judgment was affirmed. | hs — Repe 94 


Stra. 1226, 2. Lev. 221. 3. Bac. Ab. 10:. 4. Bac. Ab. 401. 1. Burr. 406. 


Dent againſt Parſons. | Car 3, 


REPLEVIN. The defendant avows far thirty-ſix pounds rent In replevin for ' - 
for a year and half, being twenty-four pounds by the year. nt on pleas of 
The plaintiff pleads payment of twelve — and another iſſue , 24 ym Mg 
was brought for the twenty-four pounds. And for the firſt iſſue it yeraia on the 
was found for the plaintiff, and damages and coſts taxed by the firſt for the 
jury; but it was found againſt the plaintiff for the ſecond iſſue: Plaintiff, and 
and now moved, that the jury's finding of coſts and charges for —— — 
the plaintiff is void; for when part is found for the avowant, he 2 
ſhall have return, and damages and coſts ; and the return ſhall be 2 Rell. Rep, 
for the defendant, where any part is found for him.——Wherefote 7: 457: 
' , . rnes, 146. 
it was adjudged accardingly. Com. Reps 129. 
2, Com, Dig. 543. 2, Ld. Ray, 788. Sayer's Damages, 78. Cowp. 588. 


See 7. Hen. 8. c. 4. and 21, Hen. $, c. 19. 


Marſhal and his Wife againſt Doyle. Care 4. 


TRESPASS by huſband and wife, for breaking of the cloſe of Treſpaſs, by hut 
* the huſband ad damnum corum : and for this cauſe, after ver- en, and wiſe. 
did, it was moved, that the declaration was not good, nor aided by þ "$09 3550 


the ſtatute, —And it was ſo adjudged. = 8 5 


2. Keb. 387. Cro. Car, 555. 5. Com. Dig. 194. 3. Term Rep. 627. 


Barmund's Caſe. cus 5. 


ACT ION UPON THE CASE for ſaying, “ that he had two Likelibood of 

** baſtards, and ſhould have kept them: by reaſon of which «divorce cannot 
words diſcord aroſe hetwixt him and his wife, and they were likely 2*\24 a3 ſpecial 
to have been divorced. After verdi&, it was moved in arreſt of | 
Judgment, that theſe words were not actionable, becauſe he doth 1. Roll. Ab. 44. 
not ſhew any temporal loſs; as loſs of marriage, or the like: but 2-Roll.Rep. 24. 
this imagination to be divorced is not to any purpoſe, for it is but a *9P: 140. 


cauſeleſs fear.—ALL THE CouRT were of that opinion; and there- Godb. 273. 
fore it was adjudged for the defendant, 9 
1. Com. Dig. 19% 


474 Pp Eaſter Term, 16. Jac. 1. In 


488 6. | 2 Furnis againſt Leiceſter. 
If a vendor CTION ON THE CASE. The declaration ſtated, That the 
— defendant falſ+ et deceptive fold to him ſuch a day two hundred 


dis, knowing ard twenty ſheep, affirming that they were his own ſheep, ub; re- 
them to be a Vera they were the ſheep of J. S. The defendant pleaded not 
franger's, an guilty ; and it was found againſt him. 


= - -+ op It was moved in arreſt of judgment, that the action lay not, be- 
though the Cauſe he doth not ſhew that the defendant had committed any of- 
xoods are not fence in affirming them to be his; and he doth not ſhew that he 
reclaimed. had any damage, or that J. S. had retaken them, or ſued him for 


— go. them, as 42. . 8 

— 

Ante, — Sed nom allacatur: for the ſale of goods which were not his own, 
». Sho. 68. but affirming them to be his goods, knowing them to be a ſtran- 
3- Mod. 261. ger's, is the offence and cauſe of the action; and if he ſhould tarry 


Cro. Elkz. 44 . 2 3 , 
Jones, 196. until the goods were taken from him again, it wight peradventure 
7. Roi. Ab. 96. be miſchievous to him, and he ſhould be without remedy. Where- 
2. Roll. Rep. fare, abſente MONTAGUE, it was adjudged for the plaintiff, Jide 
—4 > Hen. 7. pl. 21. b. | | 

Yelv. 20. out 1. Roll. Ab. 9x. Sid. 146. 1. Lev. 102. 1. Bac. Ab. 49, 50%. 1. Com. Dig. 168, 


14. Raym. 593, 3. Ter. Rep. * R. 37. 


Carr 7. Kirkman againgt Thompſon. 


A conveyance of FJECTMENT. Upon a 1 the caſe was, That one 
_ = naß. 1. Richard Greycroft was ſeiſed in fee of the land in queſtion, and 
Sabor to a bug. by indenture covenanted with Richard Boles, as well in conſideta- 
band and wiſe, tion of two hundred pounds paid by the ſaid Richard Boles, as in 
3s within the confideration of a marriage betwixt Leonard his ſon and An the 
protection of daughter of the faid Richard Boles, to convey the land * to the uſe 
11 of the ſaid Leonard and Am, and the heirs of the body of the 
ann rei, ** ſaid Am to be engendered, and to his right heirs.” The mar- 
be biended in Triage takes effect. The father dies before the aſſurance. Leonard, 
the conũdera- in performance of his father's covenant, makes the aſſurance ac- 
— . 1 Afterwards they have iſſue Richard the leſſor; and af- 
3 terwards L 

Moor, 93-250. yied a fine to the faid Moodraſt, under whom the defendant claims. 
_ 254 Richard Greycroft enters as for a forfeiture by the ſtatute of 
Dyer, 5 11. Hen. . c. 20. The queſtion was, Whether this entry wa 
Bend. 40. law ful or not? 


. Vern. 489. y 
1 mage FrxsT, This being a conveyance as well made for money for the 


Niet on Rer. father of the wife as for a marriage, not being found exprelsly to be 
w_ Recor, à jointure, Whether it ſhall be Lid to be a jointure within the ſta- 
260, WF rate of 11. Hen. 7. C. 20.?—And 1T was RESOLVED that it ſhould; 

for the conveyance being by the huſband or his anceſtor in con- 
ſideration of a marriage, although it be conjdined with a confidera- 
tion of money, is within the ſtatute ; and it ſhall be expounded as 
2 jointurg within the letter and intention of the ſaid ſtatute. 


SECONDLY, 


eonard infeoffed one H/oodroff. Lecnard and his wite le- 


v Ao wes . © 


r 7 ! ä ad a eee a4a. a. oao;Z£.z.o, coo: wot YT ES ü oi oi. FIG 
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- SECONDLY, It was moved, Whether this were an eſtate-tail in A gift to hof- 
the wife only, or in the huſband and wife? for if it be an eſtate- 3 — 
tail in the huſband as well as in the wife, then it is clearly a good ya are 
alienation out of the ſtatute.—And vr was HELD an eſtate-tail in wife, conveys 


the wife, and but an eſtate for lite only in the huſband. an eſtate for 

lite to the buf. 
band, and an eſtate in ſpecial tail to the wife, Liu. Se, 26, 27, Yelv. 131. Co. Lit. 26, Lane, 17. 
Hob. 84. 3- Com. Dig. 220. | 


Tumprx, (which was the principal queſtion) this being a 4 gre levied by 
jointure within the ſtatute, Whether the alienation by the wife hutband and 
with her firſt huſband who limited it, be a forfeiture within the ſta- wiſe of the 
tute? For it was moved, that this ſtatute intended to provide for ve Gooey 
the iſſues of ſuch wives who are inheritable to the ſaid entail, and % . on 994 
it is as an advancement ſettled by the anceſtor of the huſband ; and 
therefore, although the firſt huſband who made the limitation ©% M*- 355: Þ- 
joined in the aſſurance, he having but an eſtate for life, it ſhall be Pond. 463. 

a forfeiture in the wife. —But it was reſolved by ALL THE Covkr, Yelv. 101 
that it was not any forfeiture within the words nor within the Jones, . 
intent of the ſtatute. FixsT, not within the words; for the words 1 
are, If any woman being ſole, or with any after- taken huſband, wy J — 
&c.” And = ſhe was not ſole ; and this huſband who conveyed Cowp. 201. 
it, is he who was married to the wife before the conveyance. But 
DoDERIDGE, Juſtice, ſaid, if that conveyance had been a conveyance 

by the father to the wife before marriage, and afterward ſhe had 

taken the ſon to huſband, it would peradventure have been a 

more difficult queſtion. —SEcoxnDLy, It was held to be out of the 

intent of the ſlatute, becauſe the huſband who made the aſſurance 

joined with the wife in the alienation; and this ſtatute, being in 

reſtraint of the common law, is to be taken ſtrictly ; and the ſta- 

tute did not intend but to provide that diſinheriſon ſhall not be 

to the heirs of the huſband contrary to his intent ; but here this 

being with his intent may well ſtand with the ſtatute, and i3 not 

any alienation againſt the purview thereof, Wherefore it was ad- 

judged for the defendant. 


| Hingen again Payn. c $. 
EBT upon an obligation of four hundred pounds, condi- If a plaintiff 
tioned for the performance of covenants in a leaſe. 8 
The defondant pleads performance generally. dition, that he 


The plaintiff ſhews, that the leſſor, by deed enrolled within the „ hie — 
fix months, bargained and ſold the reverſion to J. 8. and T. D. by rwo, and the 
and — = 2 in the leaſe, that the leſſee at * —.— — 
mar (deing the end of the Term), or after upon requeſt, ſhould . 
deliver the poſſeſſion to the leſſor, his heirs 2 he alledgeth 3 8 
or breach, that J. S. and T. D. the next day after Michaelmas, Ante, 63. 480. 
came to the houſe, and required of the defendant the delivery of 407. 
poſſeſſion, and he had not delivered the poſſeſſion. Iſſue being 2. Roll. Abr. 
taten upon this requeſt, the jury found, that the ſaid J. S. only 428. 465- 
came and on. yer the poſſeſhon, and he did not deliver it, &c. od — F. 664. 
[t waz moyed, that the finding of che demand made by one is not P Tü. fer. wy 


, warranted 
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Hinezs warranted hy this iſſue.— Sed non a'lacatur ; for they two having 
cone but one title, the demand by one of them is the demand of both 

a and the delivery of the poſſeſſion to one had been the delivery 8 
both ; wherefore it was 2 good demand, and the iſſue well found. 


A grantee ſhall SECONDLY, It was moved, that the breach aſſigned was not ſuf. 
rot take adv2n- ficient ; becauſe he doth not ſhew that the two bargainees gave no- 
1 tice to the defendant that they had the reverſion by bargain and 
has given notice fate, and without notice the tenant is not bound to take cogni- 
w the leſſe, zance thereof; nor can they take advantage of any condition for 
though be may non - payment of the rent, no more can they of this obligation to 
1 deliver ſſeſſion.— Sed non allocatur; for being the condition in a 

dond, it is at his peril to take notice, being obliged to deliver it 
Co. Lit. 215. to him or his aſſigns; and this requeſt by the one is ſutficient. 


rack —» 8. Wherefore it was adjudged for the plaintiff. 


>, Bult. 154. Cowp. 126. 597. 1. Term Rep. 645. 


Ct g. 4 Tvraman arainſt Cooper. 


A grant to huſ- FJECTMENT. Upon a ſpecial verdi& the cafe was, That a 
r perſon ” dced gave lands to huſband and wife, and to their 
BABE aux d DEITS, habendum to them and the heirs of their bodies, remainder 
them and the to them, and the ſuryivor of them for his life, to hold of the 


heirs of their chief lord; with a warranty to them and their heirs. 


— — The queſtion was, Whether this were an eſtate-tail and a fee 
for life, conveys ExpeCtant, or only an eſtate-tail ? for the donees are dead without 
an efate-rail 1fJue, and the plaintiff claims under the heir of the donor, and 
with a fee **- the defendant claims by the deviſe of the ſurviving donee. 


percent c 

1 After argument it was adjudged, that it was an eſtate-tail with 
3. C. 2. Ron. à fee expectant. For firſt, it is given in fee, and the habendum, al- 
Rep. 19. 23. though it limit an eſtate-tail, doth not limit the eſtate to any 
1. Co. 184. other, ſo the fee remains as at the firſt it was limited; and this 
1 enforced by the tenure limited to the lard paramount, which can- 
” not be if it were an eſtate-tail: alſo the warranty being to the 
donees and their heirs, ſhews the intent to be, that they ſhould 
have a fee; and then the office of the Judges is to expound, that all 
the words of a deed ſhould be effectual, if it might be and by 
this conſtruction all the parts of the deed ſhould ſtand 1 
whercfore it was adjudged for the defendant. And they held, that 
there was a difference when the limitation is in one and the ſame 
ſentence, as a gift to one and his heirs, „i haredem de carne fud hu. 
buerit, as 37. A. pl. 15. is; or a gift to one and his heirs, / 
keredem de corpore ſuo habuerit, is an eſtate- tail only, becauſe it is 
one and the ſame ſentence. But when the limitation is firſt 
ſolute, and after the limitation in the naBEnDUM js to her and 
the heirs of his body, and doth not limit the eſtate over to any 
{#) Fid- 21. other, that ſtands well with the firſt, and both ſhall ſtand (a). 


Nen. 6. pl. 7. ? 3 - 2 
8 hercfore it was adjudged for the defendant | 


20. Fe · Hot, 3 5. 


Travers agaiaſt Gerrard Malyns. Cas 10. 


EBT for fifty pounds upon a leaſe for years. The defendant A variance be- 
pleaded letters patent of protection dated 5g. Jar. 1. reciting, Wen © writ 
Whereas he was indebted to the king in two hundred pounds, the _ TO 
king, for the more ſpeedy payment of his debt, received the ſaid name of ED 
Garret Malyns into his protection, and that none ſhould meddle inftead of Ge- 
with his perſon or goods, nor ſue nor implead him in any court for e is faral. 
any debt or treſpaſs, &c. until the king were ſatisfied (a,; and fo de- 1. Roll. Ab. 754. 
manded judgment if he ſhould be inforced to anſwer: and it was 2. Roll. Ab. 329. 


-upon demurred : Salk. 264. 
pt 26 ; 2. Hawk. P. C. 


FixsT, Becauſe Gerrard Malyns is impleaded, and this pro- 422. 
tection is of Garret Malyns, and fo another perſon. —But\ it was Dovyl. 174. 
alledged, that they are one and the ſame perſon, and cited ſome 
authors and authority to that purpoſe. 


SECONDLY, It was alledged, that by the ſtatute 25. Edw. 3. A writ of pro- 
c. 19. theſe protections are expreſly that none ſhall be delayed up- tection can only 
on them, hut the party ſhall anſwer and go to judgment, but exe- monk — — 
cution ſhall ſtay. : => pO 

Tur CovnT here for this cauſe held, that this protection is not Ants, 425. 
allowable, but when it came to execution they would adviſe : 2, Rell. Ab. 


whereupon it was ordered that he ſhould anſwer. 135. 32%. 
Cro. Eliz. 390. 
{«) The exerc'fe of this prerogative has third, in 1692, to Lord Cutis, to protect him Co. Lit, 131, b. 
long fallen into diſuſe. The laſt protection from being outlawed by his taylor. 3. Lev. Finch, 454. 
that was granted was by king William the 312. 3. Bl, Com. 289. 
1 


Thomas Harrington againſt Sir William Garraway. Caxs 16 


Vide Ante, page 424. | , 


DEBT upon a leaſe for years made by Sir John Harrington to In debt for rent 
— thedetcadant; and thatafterwards he was bound to the plain- bon 3 leaſe 
tiff in a ſtatute of one thouſand pounds; and that this reverſion — —P 


and rent were delivered in extent; wherefore he took it by the ex- — — 
tent, unde actio accrevit. plead that the 


ETbe defendant pleaded a former ſlatute to Sir HFilliam Cockeyn by a gras rake 


of two thouſand pounds, and that this reverſion. and rent were ze on a 
extended upon that ſtatute. 4 "oy — * 

The plaintiff replies, that Sir Milliam Corekeyn, after the ſtatute 1 
made to him, nd the ſtatute made to the plaintiff, had taken a — 
leaſe for years of the reverſion, ſo he had Fafpended his ſtatute. taken a leaſe of 
Thereupon iſſue being taken, that Sir John Harrington-demiſed to de reverſion ; 
him this land, it was Pond for the plaintiff, quid d mit. d hallnot be 

Nov now moved in arreſt of judgment, that chis is no cauſe grerela. 
to give the extent ta the phaintiff nor can he avoid tlie extent of Ante, 424. 
Sir William Cockeyn ; but upon this matter, if there ſhould be 8e. 
Fuſe to avoid the extent, he ought to have brought an audita gue- 1. Koll. Ab. zog. 
rela to avoid it, and not otherwiſe; for that he is in by matter I 327. 
of record, us 17. Af. pl. 45. Edw. 3. and other Books, that a &,, Lit 490, 

| ſtatute, 4. Co. 66. 

4+ 


Eaſter Term, 16. Jac. 1. In B. R. 47 


put to an evdite. 


- — edt v0 28 — 2 
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Haenrue ron ſtatute, being of record, cannot be avoided but by matter of fe 


Sir Wx. Gan- cord. 


RAWAT. Sed non allecatur ; for when the pla tiff had once Jawfully extend. 
ed, and the land was delivered to him in extent, he may avoid, in this 
action by plea, the extent upon the Srmer ſtatute, and ſhall not 
be put to an ardita querela; for the ſegond extent never was law- 
ful, but was ſuſpended by taking the leaſe ; and then the plaintiff, 
having well extended, may well maintain this action. Wherefore 
it was adjudged for the plaintiff (a). 


(a) In Eaſter Term, 18. [ac. 1. this no further opinion was given on the pcint 
Judg.nent was reverſed on a writ of error, of law, Poſt. 569. 
for a fault in the pleadings, and therefore 


| Carr 22. | Hunt againſt Dowman. 
| Trinity Term, 15. Fac. 1. Roll A. 
A weer in CTIQON ON THE CASE, Whereas the defendant being 


2 — leſſee for years, the reverſion in fee to the plaintiff (and ſhews 
to inſpect waſte; how), the plaintiff coming to the houſe to ſee if any waſte was 
and if the leflee committed therein, or any defect in the reparations, that the de- 
prevent the in- fendant diſturbed him, and would not ſuffer him to enter and 
283 view the waſte, by reaſon whereof he is without remedy to puniſh 
cafe will liez the ſame, * 

in which the After verdict for the 'plaintiff upon not guilty pleaded, it was 


f — ery moved in arreſt of judgment, that this action lay not, 


waſte done. FirsT, Becauſe it was not ſhewn that waſte was done, ſo as 
1. Stra. 624- it might appear to the Court that there was cauſe of action of 
Dovugl. 747, waſte. 


N. Com. 123. 
1 SECONDLY, That it was never ſeen before this preſent that 
_ an action had been brought, and therefore it is not allow- 

le. ' 


But ALL THE Covagr held, that the action was maintainable: 
for to the firſt objeftion, the law will not preſume that he can 
come to a preciſe knowledge what waſte is done without a view, 
and therefore ſhall not be bound in this action to aſſign or to ſhew 
it in particular. And they all held, that this action well lay; for 


otherwiſe none might ever have an action of waſte, if he might 


not ſhew in what place the waſte is, to aſſign the waſte in ſpecie: 
and as the law gives to the leſſor, or to him who hath the reverſon, 
liberty to enter, to ſee if there be waſte, to the intent he might have 
his action, if there were cauſe; ſo if he be diſturbed in his en- 
and view (which is the ſole megns to have remedy), the 
law will not leave him without remedy to puniſh that wrong, 
therefore give him this action. Wherefore it was adjudged for 


* * 
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Pollard againſt Blight. Car 13. 


EON of a judgment in the common pleas, in treſpaſs of aſ- Upon di 
fault and battery in London, where the defendant pleaded de tim alledged, 
ſon aſſault demeſne.; and it was found againſt him, and damages al- if che original, 
ſeſſed to 2131. 68. 8d, ; and judgment given for the plaintiff, certifiec, be in 


Error thereof was brought: and the error aſſigned was, That ue 
whereas Middleſex and the city of London are ſeveral counties, and ET 
every original writ ought to be directed to the ſheriff of the county ſo material ti at 
where the cauſe of the action ariſeth; et guœlibet actio et narratis | . 
fundata ſuper tali brevi locari debuit in eodem cumitatu in quem breve ori- 8 
zinale emanavit ; and whereas the treſpaſs whereof lit 5reve ſuum cauſe, and fo 
tranſgreſſionis, per idem breve 1 Pa apud LONDON. notwith - aided by the 
ſtanding the writ was directed to the ſheriff of Midaleſex, and not- 18, Eliz. c. a 
withſtanding it ap by the record, that upon the defendant's nr penn 
appearance in the ſaid court of common pleas, at the ſuit of the 505 — y 
plaintiff in the ＋ aforeſaid, the plaintiff declared againſt him in ade by the 

the plea aforeſaid, and brought his action in London, and complained tte. 
of atreſpaſs in London, prout appears by the record, notwithſtanding — p00, n 
the writ original proſecuted in placit. /uper quo narratio fundata fuit di- Wanne 
red. iuit vicecomit. Mio p. ab/que alique alis brevi originali ad narratio- Latch. 225. 
nem illam warrantizandum, et fic actio et narratio predift. verſus defend, — 2 — 
impetratur in alis comitatu, ubi breve originale emanavit : and fo there is 325. 7 
2 manĩſeſt variance betwixt the writ and the declaration; and the de- Cro. Elie, 20g. 
claration is vitious, and the judgment thereupon erroneous. And 286. 

he further ſaid, that the faid writ was returnable and returned in d 257: 
Trinity Term, 13. Jac. 1. and continued uſque Term. Mich. which * ws « a7 
writ and continuance upon them were never certified ; wherefore 417 nab a 
9 a writ to LoRD HopBarT to certify the continuances, 1220. 

and to THOMAS SPENCER cuftos brevium to certify the writ, which 2 
was in this manner : Vic. Midd. ſalutem, Ge. & Hexxicuvs 323 6. 
* POLLARD fecerit te ſecurum, Sc. tunc poue, Sc. WIELIELM. 11. Mod. 68. 
3 Briour, quod fit ccram Juſtitiar. quare vi et armis apud Lo x DON. in Fitzg. 96. 

ipſum HENRICUM inſultum forth Ec.“ and upon return in 3 333. 

— . I the plaintiff = wo 5 PE: the defendant appeared; 37: 35" v4 

ad upon the capras returna uind. Trinitat. and after an alias 587. 880. 802. 
capias returnable OS. Mich. 1 | 8 
1. 't erm Rep- 


The defendant thereupon prayed a ſcire facias ad exdieddbin erro- 782. 
1 +: = upon — the de _ in the . error pleaded, in nullo 
A erratum : and thereupon being moved in court, it was ſaid, that 

this writ in Middleſex ** no — to warramt the declaration in 


and th di jeinal! 
— * __ El. 55 the want of an original is helped by 


Bur Tug Con x held it was error; for true it is, th T 
| OL elc ; p that where 
there is no original, it is holpen by the ſtatute, but a vitious ori- 
2 u not helped. And it being here ſhewn and affigned for 
my this was the original in this plea, and this original is 
= as an original upon this plea, which is vitious, and doth 
5 2 the declaration, it being variant from it; wherefore 
' cauie the judgment was reverſed: for the Court is certified 
| that 


one county, and 
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Porte that tlils is the writ in this plea betwixt the ſame parties; and the 
gt Court will not intend another writ, or that it was without writ. 


BIIcur. : 
By 5. Geo. 1. c. 13. after verdict no court of record for any variance in any wrlt 
judgment all be tayed gr reverſed in any from the declaration or other proceedings, 


Cass 14. The King and Parker againſt Webb, 


To an informa- JNFORMATION by Parker for the king and himſelf againſt di, 


tion gui . on 1 Fahy [ebb and his lady, on the ſtatute of 23. Eliz. c. 1. ſ. 11. for 
the 25. Eig. that the wife, being of the age of ſixteen years, did not repair to any 
a 4 wg church or chapel to hear divine ſervice at any time within eleven 
Surc urſuanc months laſt paſt : wherefore he demanded two hundred and twenty 
w x. Flix. . 2 pounds, and prayed to have the third part thereof for himſelf, ac- 


ra, 63 _ cording to the ſtatute. 

9 The defendant pleaded, that this information being upon the 
29. Eliz. e. 6. ; ſtatute of 23. Eliz. c. 1. ſ. 11. another ſtatute was made, 29. E g. 
_ the c. 6. whereby it was enacted, Thar every offender in not repair- 
| obs * 3 ing to divine ſervice, who hereafter ſhall be thereof once con- 
convieionof a victed, ſhall in ſuch of the Terms of Ea/ter or Michaelmas 2s 
feme.coverr for ** ſhall be next after ſuch conviction, pay into the receipt of the 
mis offence, the «© exchequer after the rate of twenty pounds for every month 
— © which thall be contained in the indictment on which ſuch con- 
hand has in her viction ſhall be had; and if default of payment be made, that the 
right may be queen ſhall take, ſeize, and enjoy all the goods, and two parts of 
ſeized by ex- the lands and leaſes of ſuch oftender.” AND 1T WAS THEREBY 
chequer-P'9- pyRTHER ENACTED, © That upon the indictment of ſuch an 
_ rob Ah 4 offender,-a proclamation ſhall be made at the ſame aſſiſe „ herein 
of a ſeme c the ſaid indictment ſhall be taken, whereby ſhall be commanded, 
dc an indiet- that the body of ſuch offender ſhall be rendered to the ſheriff of 
ment can be « the ſame county before the next aſſiſe or gaol<delivery ; and if 
— ar « at the next atfiſe or paol-delivery the fame offender ſo pro- 
2eainſt ber and ** claimed ſhall not make his appearance of record, that then upon 
her husband? ** ſuch a default recorded, the ſame ſhall be as ſufficient a con- 
TIO. viction as if it had been tried by verdict.“ And they ſhew, 
x. Rell. os. that the wife was convicted upon fuch a proclamation, and de- 
Bridz. 122. mand judgment, if the informer ought to maintain this action. 


8 P.C. Mr. ATTORNEY GENERAL thereupon demurred, 
7. Bac. Ab. 294 The ſole point was, Whether a feme covert, being convicted by 
Ez the ind ict ment at the king's ſuit, be liable to the ſuit of an informet 
upon the ſtatute of 23. Eliz. c. 1. ſ. 11. after tlie year that ſhe was 

convicted: „ b at 
In the decifion of which queſtion, there are three ſtatutes to be 

' taken notice of and conſidered: - 1 

Fin r, Ahe 23 Elin. c. i. { 11. whereby it is enacted, © That 
« every one who is abſent for a month ſhalſ forfeit twenty pounds 
« for the month, being ide /cgitimd curvi cus, to be demanded in 
any court of record within a year after.” .... 
SECONDLY; The 29. Elia. c. 6. which provides further, © That if 
« a man be once indicted for recuſaney, this indictment ſhall be good 
«+ for the forfeiture, and that the offender ſhall forfeit by. the month 
until ſuch time as he conform liimſelf, &c.“ ry E 
| 5 32 e THIRDLY, 


mn, 4 we was wy 2 took, — wk. pt ” — „„ a” 


— — 


2 a. cr © 22 


— 


”,, og @ ma &@ Kere. 


Eaſter Term, 16. Jac. 1. In B. R. 431 


Tr1RDLY, Upon the 35. Fliz. c. 1, ſ. 10. which ordains, * That The KI and 
« the forfeitures may be recovered by the queen by debt, &c.!“ Fanxrn 
whereas before there was not any remedy for the queen to recover * i 
the entire but by indictment. This ſtatute of 35. Elix. c. 1. ſ. 10. $0 
doth not repeal the former acts, being in the attirmative : in proof . = 62.2. 
whereof was cited Dyer, 19. A leflee for years ought to take hedgebote Ce. 647 b. 
by aſſignment, yet he may take it without aſſignment; for the af- poſt. 529. 
firmative doth not take away the power which the law gives him; Hob. 173. 
ſo upon the ſtatute Gregory's Caſe, 6. Co. 19. & 20. And upon theſe 5: Co. 25. . 
ſtatutes of recuſancy the remedies are cumulative, and not provatzve ; 
as by the ſtatute of / iminſter the Second, c. 20. of eicgit, the king 
may take his execution after the ſtatute ; he may ſue by exchequer- 
proceſs if he pleaſe, for he is within the ſtatute, for his benefit, but 
not for his —_— Vide 6. Co. 45. and 11. Co. 66. And 
whereas it hath been objected, that the king by this ſuit by the in- 
former will be a loſer, becauſe now he is to have but the third 

art, whereas before he was to have all, after the huſband's death ; 
it was thereto anſwered, that the law reſpects a preſent benefit more 
| tian a future poſſibility. 5. Ce. 25. And to prove the king's pre- 
| rogative in ſuch caſes, were cited 18. Edu. 3. ** Scire Facias,” 10. 11. Co. 66. a. 
| if the king bring an action, and the party die, his writ thall not 
abate ; and 30. Hen. G. pl. 2. 12. Hen. 7. pl. 12. 11. Hen. 7. pl. 1. 
and 7. Edw. G. Bro. New Caſes, pl. 439. it an information be exh1- Savil, 64. 
bited in the exchequer by a common perſon for the king, and the 4. Com. Pit. 
defendant plead in bar, and traverſe the information; the king *'3* 
may traverſe the matter of the bar, if he pleaſe, and is not bound 
to maintain the matter contained in the ABSQUE HOC, &c. 


[ 
; 
, But on the contrary fide it was ſhewn by GeorGE Croke, 
: that by the 35. Llix. c. 1. f. 10. there is not = new penalty given, 
eb 
1 


but a remedy only for the ancient, et nemo debet bis puniri pro uns 
dalicto; and if the huſband ſhould be new charged, and the king 
after the death of the huſband ſhould ſeize the goods and lands, 
the had not any remedy, for ſhe cannot have an audita querela 
, zgainſt the king. And in Green v. Edwards {a), where an infor- 
- mation was brought for the cutting down of two thouſand trees, : 
the defendant pleaded, that at another time one J. S. had brought 
an information for the ſame matter; and it was demurred there- 


y upon, and adjudged againſt the king : the reaſon there given was, 
1 auſe an audita querela lies not againſt the king. And he agreed 
- to all the caſes before cited touching the king's prerogative ; but 


it doth not extend to charge a man twice for one offence, for that 
would be injuſtice : and he faid, that when the party is convicted 


e at the king's ſuit, it is ſo appropriated to the king as no other may 
meddle therewith ; and to that purpoſe he vouched Fy/ter's Caſe (b). 
at and Harris's Caſe (c), where an information was exhibited upon 
ls the ſtatute of 5. Edw.6. c. 7. for buying of wools : and afterwards 
in another informed againſt the ſame party, to have the ſpeedier exe- 
cution for the king; and adjudged that he could not. In the 
if 4 fac. 1. one Ormſdicb informed againſt a papiſt after conviction; 
and adjudged that it lay not.—BuT NoTE, that was not in caſe of 
th rk covert, In Trinity Term, 14. Jac. 1. in C. B. Roll 2582, 
| breele'; Caſe, and Trinity Term, 14. Fac. 1. Rell 2390. in C. B. accord. 
v, (a) Cro, Eliz, 326. (5) 11. Co. 6g. (c) Cro. Elis. 261. 
eko. JAC, Ii And 
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1 


Ahne And wheteas it hath been objected, that ſhe being a feme cer: 
—— ar is not to be charged ; he thereto anſwered, that the huſband j; 
x not charged but in reſpect of his wife; and therefore the perſon 


| ſancy. 
TT? .-: af abe wt being diſcharged, ſhall diſcharge the huſband alſo. 


Hob. 96. And Charnock v. Ta (a) was cited, where huſband and wife 


* 8 15 ſeiſed of land in right of his wife (whereof the huſband was en- 


Salk, 384. titled to be tenant by the courteſy), levied a fine thereof, the wife 
Ira. 1121. being within age; and, upon error brought, adjudged that it 
ſhould be reverſed for both, and that the hutband ſhould re-have it. 

ſo that the ſine was utterly avoided. 


Lands of a f Alſo, in caſe where the wife is convicted of recufancy, it is uſua! 
—_ ſeized for to ſeize the lands and leaſes which her huſband hath in her right 
obne. © by exchequer-proceſs; and therefore lately in the exchequer, the 
5. Co. 72. wife of one Mod being convicted, there was ſeizure made of the 
Sd. 210. lands and tenements, and alſo of her leaſes, &c- 
MoxTAGUE, Chief Juſtice, agreed, that if ſhe had been a . 
ſele it had been a good bar. But in this cafe he inclined again 
the defendant. Et adjournatur (5). | 


() Cro, Eliz. 129. (5) Vide Poft. 529. 
Cast 15. Sir Francis Forteſcue againſt Markham. 


1 | Eefter Term, 12. Fac. 1. Roll 347. 
App'arance ERROR of a judgment given in an aſſumpſit. The error aſſigned 
3 on ig was, That he, the now plaintiff, at the t.me of the ſaid Murt- 
Ali bam bringing his action againſt him, was, and yet is @ knight of the 
Ante, 125. Bath; in which caſe the then plaintiff ought to have brought his 
1. Roll. Rep. gc. bill againſt him by the name of Fr awncrs Fox TEsCvE, h of 
v. Roll. Ab, $6;. the Bath, and not by the name of knight and baronet: but foral- 
272. much as he hath appeared to that name, and pleaded thereto, |: 
Cro. Orr. 10g. hath concluded himſelf; and ſo the judgment was affirmed by 
| PREY * ſeren Joſtices at Serjeants-Inm in Plect-jtreet, 

Cle 16. Mingay agaia/t Hammond. 
A barriſter who ANNUITY, pro confilic impendende, brought by Mingay, a bencher 
accepts A re- of the Inner Temple, againſt Hammond, and demands fix 


tainer is bound - 
to give his coun. Pounds, being the arrears for three years. 


fel, but not to The defendant pleaded in bar, that he had divers injuries offered 
len ee him, &c. for which he intended to exhibit a bill in the ſtar- 
of h 3 chamber; and that a bill was drawn accordingly, which he brought 

Fass z. ors, to Mingay, and entreated him to put his hand to it, and he refuſed, 
8 whereupon he ceaſed his annuity, ſuppofing that by this denial tl: 


8. Hen.6. pl. 24- ; ; 
16. £dw.z.pl.22. annuity was determined. 


rye Upon this plea the plaintiff demurs, EX 

41.Edw.;.pl.6, Tye wHOLEe CourT was of opinion, without argument, that ! 

— was an ill plea, becauſe a counſellor (who hath fuch a tee) is 00! 

4 Al. Cons ** bound to put his hand to every bill, but only to give counſel ; and 

5 day was given to ſhew cauſe why judgment ſhould not be given 10! 
the plaintiff, 


Lord 
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; Lord Chandois' Caſe. Cast 17. 

$ TWO men riding over the river Trent wert drowned by the Deodand, 

t violence of the water: and it was moved, for the king, that à-· Roll. Rep. 23. 
p their horſes ſhould be deodands ; but denied per totam Curiam. he's 8 P. C. 
t Poph. 136. 5. Com, Dig. 662. Salk, 220. 6. Mod. 187. Stra. 61. 

p 

: Hurford againſt Pile. Cast 18. 

t Michaelmas Term, 13. Jac. 1. Roll 543. 


A SSUMPSIT. Whereas J. S. being in execution for forty pounds, A defendant 


al the defendant faid, © Deliver J. & out of execution, and cannot plead to 

It « what it coſt you I will repay ;”” wherefore J. S. was diſcharged —_— _ 

le by the plaintiff. The defendant for plea faith, that after the a/- dremiſe, 5 

* ſumpfit, and before the plaintiff had done any thing in that buſi- boſt. 620. 
neſs, he forbade him to meddle therein, and that he would not ,, Roll. Ab. 32. 

5 ſtand to his promiſe. The plaintiff demurred; and it was ad- Cro. Car. 384. 

i judged for the plaintiff. 1. — 77. 

HouGHTON, Fuftice, ſaid, that a man may diſcharge an aſſump/it — . 
made to himſelf, but he cannot diſcharge an aſſumpſit made by him- 1. Mod. 262. 
ſelf: but, at another day, the defendant's countel moved, that it *- Mod. 259. 
was a good plea, and that as long as nothing was done, it was but w = 7 * 
an executory promiſe. . * 

ed Dopkkipoz. If I promiſe to J. S. that if he build an houſe 45e. Ab 263. 

A upon my land before Michaelmas, | will pay him a hundred pounds, 

the and I countermand 1t before he hath done any thing concerning 

his the houſe, it is a good countermand. 

of HouGHToON ? contra ; but he ſaid, that may be confidered in da- 

. mages. Et adjour natur. 

® Afterwards, in Trinity Term, judgment was given for the plaintiff, 

| The Biſhop of Carliſle's Caſe. Cart 19. 
PROHIBITION WAS — upon the 23. Hen. 8. c. 9. for that If abiſhop, hav. 
be the Bi/hop of _ laving a commendatary within his dioceſe, ing à commen. 

55 lidel led for tithes in the court of the archbiſhop of York, and, hang- — 

; ing that ſuit, died, and the executors of the biſhop revived that or tithes in the 
uit, court of the 

red DoptrIDGE, Juſtice. The queſtion is, If a ſuit, being lawfully wehdimote and 

are commenced in g — court, ſhall bear, ks * 

4 bited as illegal? and in this caſe, although the cauſe ceaſe, yet the tors may revive 

4: ſuit ſhall continue; for, by the civil law. the death of the plaintiff it- 

__ or defendant is not any abatement of the libel, but they have a re- Nute, 429 
Uver, as We fa reſummons in RAVISHMENT OF WARD;” and S. C. 2.Roll, 
where a court is once lawfully poſſeſſed of a cauſe, and have juriſ- _ _— 

11 diction, it would be hard to grant a prohibition : alſo poſito, that rw 

20 they in the dar- N 4 court have examined their witneſſes, ſo as 2. Keb. 768. 

* the cauſe is cauſa conc 4. and they would not hear any more exa- 778. | 

fot minations, but are ready to give ſentence, the intent of the ſtatute Ce. Car. 97. 


18 not that ſuch a cauſe ſhould be remanded, whereby the plaintiff 7 7 re 
ſhould loſe the coſts of his ſuit.— And the prohibition was denied * TermR a 
N Jo Li ep. Þ 
ord ber totam Curiam. | 


"PT Trinity 


14 Trinity Term, 

16. Jac. 1. In the King's Bench. 
Sir Edward Montague, Kut. Chief Juſtice. 
Sir John Croke, KA. Ks 
Sir John Doderidge, Kut. Tujiices. 
Sir Robert Houghton, Kut. 
Sir Henry Velverton, Kut. Attorney General. 
Sir Thomas Coventry, Knt. Solicitor General, 


Car 1, Sir John Carew's Calc. 
A ctvtiorari on 1 WRIT of certiorar; was praved to remove indictments taken 


unn indictment in ales of riots; and it was granted, there being diver, 


for riot, and a precedents to that purpoſe, as the clerk of the crown in- 


ca. fa. on 4 . . 
ns tis formed the court. 


. debt, go into Dopxipar, Juſlice, ſaid, that if debt be brought againſt one in 
Vas. Lindon, and the detendant afterwards removes and inhabits in V/, 
23 Ab. 335+ a capias ad ſatisfaciendum may be awarded againft him into I/ac;, 
K 3 2x, or into any county palatine, and that the Rezifter makes mention 
1. Vent 94.146. Of 2 cereicruri to remove a record taken at Calais. | | 

-+$a!k, 146. 2. Mod. 136. 145. Vaugh. 401. 414. 2. Saund. 193. 1. Lev. 29%, Ray. 206, 3. Bl [ 
Com. 78. Sed ea ff. 1. Edw. 6. c. 10. 27, Hen. 8. c. 26. and 34. Hen. 8. c. 26. Vaugh. 417 p 
3. Will. 19. Cro. Car. 247, 2. Mod. 137. 149, Godb. 214. 2. Roll. Rep. 141. 2. Hark. 

5. C. 4% - Cowp. 1. Dougl. 213. 751. 2. Term Rep. 125, 3. Term Rep. 658, 0 
a 
C48 · 2. | Iton avaſt Grey. 

Reſpondent oaſ- DEBT- The defendant pleads outlawry in the plaintiff, The 

ter to a plea of plaintiff ſaith, “1 tel record. Ihe truth was, that at the 

outlawry. time of the plea lie was outlawed ; hut before the day aſſigned for 

— 2 33. bringing in of the record, it was reverHEd.— Uu CouRT ordered 

er, 228, Ys | 
$.Co: 142. b. reſpondeas onder. | 

Cro. Car. 566. 5. Co. 9 Moor, 73. Salk, 329. Ld. Ray. 1014. 

Carr 3. Sir John Taſburgh againſt Day. 
Triuity Term, 15. Fac. 1. Roll Suffolk, 


| nan ation for A CTION ON THE CASE. Whereas he is, and for theſe two 
the Nander of years laſt paſt was, a juſtice of peace in the county of Suffolk; and 
title, it muſt be (yhercas upon the ſeventh of Ae, and long betore, he was ſeiſed 
i ON the in fee of the advowſon of Sandcroft, in the county of Suffolk, and 
— 3 {x intended to ſell it towards the payment of his debts; that the ce- 
the ſale of the fendant knowing the premiſes, intending to ſlander him in his re- 
fate, and that ligion, aud to cauſe him to be reputed as a papiſt, and unworthy 
he received ſp- the government, and to ſlander his title to the advowſon, and t. 
- #-Dqgae " hinder his ſale thereof, and to cauſe him to incur the pains in dle 
Eo Que: hes; ſtatutes impoſed upon reculants, the aforeſaid 5th March, 14 . 
485. having communication with divers perſons rouching his title | 
Ero. Eliz. 197. the advowſon, and concerning his opinion in religion, ſpake o 
1. Roll. 4b. 244. the plaintiff theſe ſcandalous words: True it is, that Sr Ton 


m_ 2 « Taſburgh was the true and undoubted patron of Sanderoft ; - 
8 . „ now he hath loſt that patronage and preſentation, by being 
« 2 fimoniſt and a recuſant ; both which I will prove him to de. 


by reaſon of which words he was ſlandered in his good name, 4 
hindered in the ſale of the adyvowſon. | The 
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The defendant pleaded not guilty; and it was found for the Sir]. Taszw .; 
plaintiff, and damages aſſeſſed to one hundred pounds. i 


Dar. 
It was moved in arreſt of judgment, that this action lies not; 
for he doth not ſhew that he had any prejudice by the ſlandering 
of his title ; nor doth he thew, that there was any communication 
to ſell it to any, nor that any who intended to buy it, was thereby 
hindered in his buying; and without ſome ſpecial cauſe ſhewn 
the action lies not: and for the words touching his perſon, they 
are not actionable, for they do not touch him in his office of 
juſtice of peace, nor is there any damage to him by the ſpeaking 
of which the common law takes any cognizance. 


Tus CourT were all of opinion that the action lay not, and 
therefore it was adjudged for the detegdant. 


Hodges againſt Robert Marks ſen. and Robert Marks jun. 


Trinity Term, 13. Tac. 1. Rell Sonerſet. EY 
ACTION ON THE CASE. Whereas WILLIAu PAWLY /e- A herig's of. 
nor and William PAWLY junior were indebted to him by ficer, in making 
ſeveral bonds in thirty-five pounds, and to obtain this debt he au arreſt on 
procured a /atitat out of the Ling's bench, directed to the ſheriff — 25 my 
of Somerſet to arreſt them; and ſhews the courſe of the court, that, his warrant 
upon appearance, bail ſhall be put in: whereupon he declares, &c. until the party 
and that the ſheriff made a warrant to Philip Perry and others to ſubmit to the 
arreſt them, who by virtue thereof arreſted WiLL1amM PawLy — amd de- 
four; that the defendants reſcued him, whereby he eicaped, ands*“*“ ®? 8 


went to places unknown, ſo that he loſt his ſuit, &c. 2. Roll. Abr, 


The defendants pleaded not guilty, and a ſpecial verdict found 277: 
this matter, viz. the debt due to the plaintiff; the proſecuting of og eh $38. 
the latitat for this cauſe ; the making of the warrant thereupon to , Cem. . % 
the ſheriffs, &c. ; and further, they find that the ſaid William 2034. * 
Pawlywas alſo indebted to PIII PERRY Ver, and that he ſued a 3. Com. Dig, 
latitat againſt him, who made alſo a warrant to the ſame bailiff to 299. 303. 
arreſt him at the ſuit of the ſaid PHILIP PERRY /entor ; that it was pe a 
directed to them conjunttim et diviſim ; that they were not known 4. Bac. Abr. 
bailiffs ; that upon 8. Jan. 12. Fac. 1. in the night about fix of the 396. 
clock, they entered into the houſe of Robert Marks ſenior, the door Cowp. 654 
being open, and William Pawly being there preſent, the ſaid 
PriLty PErxxV junior laid his hands on him, and then having 
both the warrants in his pocket, ſaid unto him, * Here I do ar- 
© reſt you by virtue of a warrant that I have;” but he did not 
ew him the warrant, nor had it in his hand, nor told him at 
Fhoſe ſuit he arreſted him; and that Milliam Pawly did not de- 
mand to ſee the warrant, nor at whoſe ſuit he was arreſted, and 
that the defendant reſcued him from the bailiffs, and he eſcaped : 
et / ſuper totam materiam, &c, 


And it was FIxs r reſolved, that this arreſt without ſhewing the 
Warrant, and without telling at whoſe ſuit, until the other de- 
manded, was legal and well , and that he necd not ſhew 

13 | the 
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the warrant, until the other obeyed, and demanded it. Jide 1a. 
alley's Caſe (a), and Counteſs of Rutland's Caſe (b). 


A theriff may SECONDLY, That this arreſt in the houſe, the door being open, 
enter a bote and at fix of the clock at night, was good enough againſt the 


— 3 party arreſted, and the reſcuing him was utterly unlawful. 


if the doors are open. 5. Co. 92. 9. Co. 65. Cowp. 5. | 

Tf a bajlif has THIRDLY, That this arreſt without having the warrant: in his 
x got hand, and having both warrants about him, was well enough, al- 
and the party though he did not ſhew by which of the warrants he arreſted him; 
erefied be reſ- for he being under the bailiff's arreſt, is in cuſtody there for all 
cued, ejther of cauſes for which the ſheriff had made his warrants againſt him, 


. — although the ſheriff or bailiff do not mention any ſpecially. Vid 
tion 2vaintt the Car non Caſe (e), and Friff's Caſe (d). 
ro(cvers, , 2. Rell, Ab. 479, 6. Co. 54. 9. Co. 69. Stile, 405. 4. Bac. Abr. 452. Onilew's 
N. P. 6 1 Cow p. 1. f p F : by WP 
An action on _ FOVURTHLY, It was held, that for this reſcous, the plaintiff, at whoſe 
the caſe hes by ſuit the arreſt was, may maintain an action very well; for he hath 
« plain} the loss, and cannot have his action againſt the theriff; and there. 
agaialt a pcrion fore it is reaſon he ſhould have his action againſt thoſe who did 
reſcuing 41. he ini * ſt hi ſs 4 hi 

the injury to him, whereby he loſt his x s, and his means to 

J 


debtor from g ; 
arreſt on ue TECOVET his debt; as it was lately here adjudged in the cafe of May 


proces. *. Proby (e).—Whereupon it was adjudged for the plaintiff, Fide 
Ante, 419. 6. Edw. 3-06 4.  -; SET 
Cio. Car. 75. 109. 248. 3. Bulſt. 200. Hoh. 180. 4. Bac, Abr. 399, See 6. Geo. 1. c. 21, 

; (®) 9. Co. 68. (5; 6. Co. 54. (.) 5. Co 88. (4) 5. Co. 69. (e) Ante, 419. 

Carr 5, Mills againſt Aſtel. 
Or. a cot enant RROR of a judgment in Northampton, in a writ of coves 
te find meat nant. 3 | | 
— N Ihe exror aſſigned was, That the declaration there was ill, be. 
breach affignes cauſe he declares of a covenant, whereby the defendant covenanted 
generally in the to find the plaintiff with meat, drink, apparel, and other neceſſa- 
words of the ries, and doth not ſhew in particular what other things were ne- 
covenant, eller cefſary ; and the breach was aſſigned as general as the covenant, 
59% any eci. iz. that he did not find him with meat, drink, apparel and otlier 
neceffaries ; 2%. doth not ſhew in particular what other things 


tying then, is g . l l 
bad. were neceſſary, ſo as the Court miglit adjudge Mageber it were ne- 
Ante, 171. ceflary or not. 

1. Ler. 94. And for that cauſe ALL THE Cour held, that the declaration 


S. 1a, 344 Vas ill; and the judgment there being given by nihil dicit, and en- 


ird. : . 2 
3 tire damages aſſeſſed, the judgment was reverſed, 
Salk, 139. Sed pide Carth, 110,111 and Ld, Raym. 478. contra. 2.Saund. 411. 


Dougl. 214. Cowp. 665. 727. 
„ | John Witton againſt Bye. 
A > EBT as adminiſtrator of Witten; and demands twenty-five 
ations 41d de- pound, for that George WVitton was poſſeſſed of a leaſe for 
mands rhade by years, and 2. Fac. 1. aſſigned that leaſe to the defendant, render 7 
le bran a annually per 3 the term fifty pounds at the Aununciation and d. 
wares the Michael; and for tweinty-ſive pounds due at Michaclmas 15. Tac. 1: 


I rge the - | 9 
TT. the action was brought. he defendant pleaded, that George 
aties and de- 


rear of rent; JVitten 5. Fac. 1. releaſed to him all actions, debts, duties a 
but if a lefſee mands before the date of that releaſe; whereupon the plaintif de 


Stra. 227. 3· Will. 53% 


ſſizu all his a 

9 murred. 3 

ſuch a releaſe to the aſſignee, the growing payments are diſcharted.— Ante, 170. 300. 2 ö — " 2% 
I, , 5 


408. Co. Litt. 291. 10. To. 48. Cro. Eliz. 606. 1. Side 141. Yer, 214. 
2. Lev. 30. 80. 210. 240. 3+ Ley. 190. 654.295. . 6 
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FP 


It was now moved, that this duty having accrued after the re- J-. WIr rox 
Jeaſe, and being a future duty, was not diſcharged by this releaſe ; 7 
no more than if the leſſor ſhould releaſe to his leſſee for years all : 
actions and demands, that is no bar to the rent which accrues Salk, 375. 573. 
annually, by reaſon of the profits received, becauſe every year is 1. Mod. gs. 
quaſi a new duty, | 1. 0 f. 376. 

HovcHToN was clearly of that opinion; for the rent goes with Comp. 303. 
the reverſion ; and this rent being-annexed to the reverſion, and 


attending it, is due annually by reaſon of the perception of the 
profits; and therefore differs from the caſe in Littleton (a), of a re+ 


leaſe of all demands, which is a good bar of a rent-ſervice, or 


rent-charge. 


But in this principal caſe HoucuTox and ALL THE CoURT 
azreed, that foraſmuch as the leſſee had aſſigned over all his term, 
jelerving this rent, it is not attendant on the reverſion, but is only 
due by contract; and this releaſe of all demands diſchargeth this 
contract, and all demands concerning it. Wherefore the releaſe 
ws a good bar for the rent incurred after. Vide 20. Af. pl. 5. 
8. Co. 154. a. Altham's Caſe, 5. Co. 701. a. Hoe's Caſe, Dyer, 217. 
and in Harcroft v. Field (b), a releaſe of all demands is held to bg 
no bar in an action of covenant afterwards broken. 


(a) Co. Lit. 292. ſet. 510. (5) Ante, 170. 


Whilſter againſt Paſlow. Cur 7. 
EPLEVIN. Upon a ſpecial verdi& the caſe was, /F/liam By an exception 


Hyde being ſeiſed in fee of the manor of Elvedon, whereof the in a lese of all 


place in queſtion (being twenty acres of coppice-woods) is parcel, , — wogg 


and where divers timber-trees and others were /par, owing « ie, 
within the manor, made a leaſe of the ſcite — of — —— 
manor, ** exceptis et ſemper reſervat. omnibus boſcis, ſubboſcis, cop- the (oil itſelf is 
* pices and hedge-rows, which then were, or any time after **<*pted; but 
during the term ſhould be, in or upon the premiſes, or any par- n 
cel thereof, with free ingreſs to ſell, take, and carry away the aber wee” 
* ſame at his will and pleaſure, ſo as he leave ſufficient fire-bote, no foil is ex- 

© hedge-bcte, plough-bote, &c. to be taken and ſpent upon the <epred but tha, 
* premiſes, to Thomas Martyn and his wife during their lives, with 3 _y 
* liberty to take the ſaid botes, &c.” And the queſtion was, Poſt. 524. 
Whether the ſoil of this twenty acres was let to the leſſee, or ex- C, Lit. 4. b. 
cepted to the leſſor ? the iſſue being, Whether it were the freehold 2. Rol. Ab. 
of Paſſau who had purchaſed the inheritance of the manor ?—And 455. 

atter the firſt argument at the bar, without any difficulty, 17 was Pyr, 19. 
ADJUDGED, that the ſoil itfelf was excepted, and that it paſſed not | orgy — 
with the fee. And this difference was taken betwixt the exception Co. Lit. — = 
of wood and underwood, and the exception of all timber-trces : Show. 331. 


for in the firſt, the ſoil itſelf of the wood and underwood, 4 Mod. 14, 


and what is known by that name, is excepted; but in the laſt 
caſe, no ſoil is excepted, but only ſo much as is ſufficient for, 
the vegetation and growing of the trees excepted. 3. Hen. 6. pl. 45. 
4h. Edw. 3. pl. 22. Dyer, 19. & 79. 5. Co, 11. ſues and Sam's 
Ca/e, and 11. Co. 49. b. Lyford's Caſe. | 


© NORGE Les 
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Car g. Lee egainſt Fydge. 


A declaration DEBT upon an obligation of ſixty pounds conditioned, 
in debt on a Whereas John Huge was become apprentice to the plaintiff, 
— — if he at any time during his apprenticeſhip embezzled or con- 

ſumed any of his maſter's goods, that if the defendant within 


ſatis faction ; I'S 
within three three months after proof thereof made, by the confeſſion of the 


proef made of make ſufficient regpmpence for all ſuch things fo embezzled, that 


goons embez- 
bins by an ap- then, &c. 


. » d . 5 * . A 
beds acer he defendant pleaded, guid nulla probatio facia frit by the 


given, muſt al- confeſhon of the apprentice, or otherwite, that he conſumed or 
ledge how embezzled any of his maſter's goods, &c. | 

much he em- . | | 

bezzled, be The plaintiff replied, that ſuch a day and year prebatio fa&a fuit 
manner in 2 . - eee / 
which the proof that the faid John Fydge had embezzled tour pounds of his matter's 
was made, and and that the ſame day the plaintiff gave notice thereof to the de- 
when the no- fendant, and that he had not ſatisfied: and hereupon the defen- 
tice was given. dant demurred, 

Ante, 381. 8 | 
Heb. 2175. FirsT, Becauſe it is not alledged in fas that he embezzled {9 
C:o. Eliz. 723- much; and without alledging it, there is not a ſufficient breach 
3- Will. 532 aſſigned; for the condition is, that if he embezzle, and it be ſuffi- 


_ * ciently proved; ſo it is not ſufficient to ſay that proof was made, 

1. Term Rep. but he ought to alledge preciſely in facts that there was ſuch an 

287. 291. embezzling ; for proof is not material, unleſs ſuch a thing were 
gp done. | 


SECONDLY, It is not alledged how the proof was made, which 
ought to he of neceſſity in this action; for the defendant hath 
2 three months after proof, and notice to make ſatisfaction. 


THE wrpLE Cour was of that opinion, and rule was given, 
that judgment ſhould be entered accordingly for the defendant. 


Leave to diſ- But afterwards THE CovkT gave day until the next Term, and li- 
e Sven cence to the plaintiff to diſcontinue his ſuit, otherwiſe he ſhould 
ename be utterly barred of his bond. Vide 10. Edw. 4. pl. 11. 15. Edu. 4. 


on demurrer, 
Ante, 35. 281. Pl. 25. 7. Co. 2. Bar. 245. 
Barnes, 171. 169. Burr. 1928. Ld. Ray. $56. 2. Bl. Rep. 815. Cowp. 72. 


* Carz g. Barbara Wood againſt Sir John Shurley and his Wife, late 
Wife to Sir Henry Bowyer. 


A huſband eo- ERROR of a Judgment in the common pron in dower, of the 
'venants to 1 dower of Sir Henry Bowyer ; where the tenant pleaded, that 


— SF Sir Henry Bowyer was ſeiſed in fee of the manor of „V. and in- 


ſelf in tail, re, feoffed 7. S. and J. D. to the uſe of himſelf and his wife for their 
mainder to his Jives, without impeachment of waſte ; the remainder over, which 
1, was for jointure to his wife; and that afterwards he died, and the 
J al 4 . . . * 9 8 

Ranger in tail, wife entered, claiming it for her jointure : et hac, Wc, | 
re-verfion to his right heirs ; and afterwards makes a feoffment to truſtees to the uſe of himſelf and his 
wife for their lives, without impeachment of waſte, by way of jointure. The wife ſhall not ele? to tale 
the laſt ſettlement; but by her entry, aſier the death of her huſhand without ifſue, ſhall be remitted, fo 
the benefit of bim ip remainder, to her firſt eſtate for life Tuc intail claimed in the firſt eſtate de t 


gliedged in tbe | | ation, mult be fed in the rejoinder. The 


months after ſaid John Fydge, or otherwiſe, and notice thercof given, thould 


© ut »yv © i a 


is 
ke 
of 
ng 
10 
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The plaintiff replied, that the ſaid Sir Henry Bowyer, before this Woor 
feoffment by indenture, the 2. May, 4. Fac. 1. covenanted to ſtand * 5 
ſeiſed of that manor to the uſe of himſelf in tail, and for default of * 5 
ſuch iſſue, to the uſe of the ſaid wife for her lite, and after to the his WIr x. 
uſe of Sir Thomas Henley in tail, and after to his right heirs ; and 


that he afterwards, upon the 22. May 4. Fac. 1. made the feoff- — 5 


ment mentioned in the bar, and died without iſſue; and after- RI — 


wards ſhe entered, claiming that eſtate by the indenture, and was Co. Lit. 36. 
remitted, &c. * 347- 357. 
The tenant rejoined, that the ſaid ſeme, after the death of her huſ- f. Lein. 


1. Leon. gr. 


band, entered, claiming her eſtate for life without impeachment of Hutton, 31. 


waſte by the ſaid feoffment, and demanded judgment, if againſt her 1. Ard. 31. 
claim ſhe may be remitted ; et hoc, c. Whereupon it was de- 2 33 


murred; and adjudged for the demandant. + Roll Rey 36. 


And error being brought, and the error aſſigned in point of 5- Com. Dig. 
law, wherein two queſtions were moved, | 416 


Fixsr, If a feme covert hath an eſtate limited to her by her 
huſband for life, remainder to a ſtranger in tail, and afterward the 
huſband alter this eſtate, and limit to the wife another eſtate, 
Whether the wife hath election of which eſtates ſhe will have, and 
waive the remitter, and prejudice him in remainder ? or, If, for the 
benefit of him in remainder, ſhe ſhall be remitted ve/ens nolens, not- 
withſtanding her claim to take by the ſecond eſtate limited, &c. ? 


SECONDLY, Whether the rejoinder be good without traverſin 
the entail claimed in the firſt eſtate, alledged in the replication ? 
or, If the demandant ought to have taken traverſe, becauſe that the 
tenant in the bar pleads an entry, claiming that eſtate by the 
feoffment ? 


And for both points 1T WAS ADJUDGED for the demandant in the 
common pleas, that ſhe was remitted for the benefit of him in re- 
mainder, and that the tenant ought to have taken a traverſe to the 


3. Bl, Com. 29. 


matter alledged in the replication; and that for want thereof the 


rejoinder was ill in ſubſtance, and not in form only, and that ad- 
vantage ought to be taken thereof, although it were not ſhewn for 
cauſe, 


This caſe, being oftentimes argued at the bar, was now this Term 
argued at the bench; and CRoKE, DoDERIDGE, and Hou rox, 
held, that ſhe is remitted inſtantly by her entry, and the remainder 
veſted in him in the remainder, and the claim cannot alter it, and 
that volens nelens ſhe is in of her firſt eſtate, and that it is not any 
jointure, becauſe it is an eſtate for, life limited, to begin after an 
eſtate tail ; and although the eſtate tail be ſpent by her huſband's 
death without iſſue, ſo that her eſtate begins preſently by the death 
of her huſband, yet foraſmuch as it could not be ſaid to be a join- 


ture at the beginning, whatſoever happens afterwards ſhall not make 
it to be a jointure, 


But MonTAGve, Chief Juſtice, argued firongly againſt it, that 
both eſtates being limited to her during the coverture, and of that 
kſtate ſhe ſhould be in; and therefore there is a difference when 


ſho 
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Woor fhe hath an ancient right before the coverture: there if ſhe take 4 
_—_ new eſtate during the coverture, the law peradventure will judge 
Szvartiy, and her in by remitter, eſpecially it being for the benefit of him in the 
tis Wir:. Temainder ; but when ſhe takes two ſeveral eſtates during the cover. 
ture, the is now to have her election which of them the will have, 

and her claim ſhall determine her election. Jide 41. Edw, 3. pl. 17. 


Dyer, 351. 17. Hen. 4. pl. 1. 12. Hen. 7. pl. 20. 


Hob. 2. But for the laſt point they all agreed, that the tenant ought to 
have taken traverſe to the claim alledged; and the not taking tra- 
verſe made the plea vicious in fubſtance, Wherefore the judgment 
was affirmed, | 


Car e. Payn againſt Porter. 
In the Exchequer Chamber. 


An n wil ERROR of a judgment in an action upon the caſe, for that the 

fie for malici- plaintiff fa ly and maliciouſly impoſed upon him cr:imen felt 
ouſly proſecat- nice, ſuppoſing that he had robbed him; and falſely and maliciouſly 
— although Exhibited againſt him a bill of indictment, ſuppoſing that ſuch a 
the grand jury day and year he robbed him; and exhibited it to the grand jury in 
throw out the the county of Nzttingham, and affirmed the matter in the bill to be 
true, ub; revera it was falſe ; and that the jury found an ignoramus 
ee * whereby he was inforced to great coſts and charges for 
Ws. _ 1 the defence of his good name and fame. The defendant juſtifies; 
Latch, % and it was found againſt him, and judgment given for the plaintiff 
Hob. 267. in the king's bench without exception. I he defendant — 
x. Salk. 14. 21. 4 writ of error; and aſſigned for error, That this exhibiting a bill 


2- Mod. 261. of indictment is no cauſe of action. 
Stra. 691. 977. 


Onflow'sN.P. But ALL THE Jus riers of the common pleas Ax D BAkoxs of the 
"Hawk. P. C. exchequer agreed, that the action lies: for although the exhibiting 
N47 of a bill upon true and juſt preſumptions be excuſable, and no 
Dougl. 215, action lies, yet when it is alledged that he falſely and maliciouſly, 
2. Ter. Rep. 232. without any loch caule, had accuſed him of felony, and exhibited 
this bill falicly and malicioufly, that is a great caufe of ſlander and 

rievance, and juſt ground of action for the plainriff ; and the de- 
— having made his juſtification, and all his cauſes of juſtifi 
cation found to be falſe, it is good reaſon that the action ſhould 


lie. Wherefore the judgment was affirmed. 


bill. 
Ante, 3. 191. 


Carr 11. | Dewell ggainft Sanders. 


The erecting of TRESPASS. Upon demurrer the caſe was, That the plaintiff 
2 new pigeon- being a frecholder within the manor of [fleworth (whereo! 
. the Earl of Nerthumbcriand was lord, and had a leet) erected a = 
manor, is not a dove - cote thereon, and ſtored it with pigeons, and ſuffered them 
common nui- to fly out and in, which was preſented in the leet as a common 
fance inquirable nuiſance, and an amercement of forty ſhillings aſſeſſed and affeercd 


at the leet ; but for his offence, and a pain of ten pounds impoſed that he ſhould ww 
$ 


if the pigzon | . ; 
fly abroac to the damage of the king's ſubjecti, the Judges of aſſi7e may take cognizarice ol it, Ante, 39% 


* 1 


288 
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It 


and detaining them until he had entered bond for the paymen 
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Dewer.L 
againſt 
ANDERS. 


it up before ſuch a day; and he did not ſtop it up according to the 

ſaid pain; whereupon it was preſented ache next court, and the , 
in impoſed, and affeered to twelve pounds, and for non-payment 

a diſtreſs taken ? and he entered into bond for the payment of the 1. Roll. Ab. $8, 


ſaid twelve pounds, and brought treſpaſs for the taking of his _ 1 4 


of the ſaid twelve pounds: and the defendant diſcloſing all this — 9 
matter by way of plea, the plaintiff thereupon demurred. Moors s, 8 
N. 3. 176. 


And after divers arguments at the bar, it was argued at the bench 1. Hawk. F. C. 
by MONTAGUE, 3 Croke, DODERIDGE, and HoyGn- 3% 
rox, Juſlices; and they all agreed, that the plea was ill in ſubſtance 
as well as in form; for they all held, that the erecting a dove-cote 
by a freeholder, who is not lord of the manor, nor owner of the 
rectory, and repleniſhing it with doves, is not any nuiſance in- 
quirable or puniſhable in a leet ; 4. Hen. 6. pl. 10. 27. Aff. pl. 6. 
9. Hen. 4. pl. 4.; for nothing is inquirable there, and puniſhable, 
but that which is a common nuiſance to all people: but this 
ereting a dove-houſe cannot be a nuiſance but to thoſe only 
whoſe corn they eat, and not to all perſons ; and therefore it is no 
common nuiſance inquirable there. Alſo, if it were a common 
nuiſance, neither the lordof the manor, nor the parſon, could erect a 
dove-houſe more than any other freeholder, for none can preſcribe 
to make a common nuiſance; for it cannot have a lawful begin- 
ning by licence, or otherwiſe, being an offence againſt the com- 
mon law, as it was adjudged in Fuller v. Sanders, ante, 440. for a 
common nuiſance is to the prejudice of all people, and it is a con- 
tinuing offence, and cannot be diſpenſed with; and therefore the 
held the opinion reported 5. Co. 104. b. Boulſton v. Hardy, in this 
point to be no law, and no direct reſolution in point of judgment. 
Allo, the principal caſe proves the contrary ; for if it were a nui- 
lance, every one who hath a particular grief might have an action 
to . it, as 5. Co. 73. Williams Cole : but this cannot be ſaid 
to be a nuiſance which the law protects and favours, and for the 
maintenance whereof ſtatutes are provided ; for it appears that a 
dove-cote is demandable in a præcipe next in regard to an houſe, 
and dower hall be thereof, as 45. Edw. 3. pl. 22. and 1. Hen. 5. 


pl. 1. and AN AccouNT lies de columbaria, as 10. Hen. 7. pl. 6. and 


therefore-the common law doth not regard it as a nuiſance ; and 
the ſtatute laws are divers which make proviſion againſt thoſe who 
take or kill them, or ſhoot near a dove-houſe : and for that pur- 
pole alſo ſee the ſtatute of 18. Edw. 2. title Leet, that the de- 
ſtruction of doves is enquirable in leets; 2. Edw. 4. c. 14. that 
none ſhall ſhoot at any dove-cote ; 8. Eliz. c. 15. which __—_ 
coſts for the taking of crows, provided that they take not any doves ; 
4 fac, 1. c. 27. that none ſhall ſhoot within a hundred paces of 
any dove-houfe ; wherefore they all agreed, that this was not any 
onence enquirable nor puniſhable in a leet —But MoxrAGuE 
laid, if thoſe who have not any lands at all ſhonld ere& dove- 
houſes, and increaſe multitude o pigeons, to the grievance of the 
country, it may be enquired of before the Juſtices of aſſize, wha 
have the like authority as to ſuch things as the Juſtices in 2 

nad, 
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Dewi had, to redreſs them upon the people's complaint; but not every 
: ap lord within his leet; for the leet is to redreſs nuiſances within tl; 
* precii thereof, and not to extend further; and the ercaing of a 
dove-houſe is not in itſelf a nuiſance ; but the ſtoring it with 
igeons, and ſuffering them to fly abroad into the country, which 
is out of the leet. Wherefore for theſe reaſons it was adjudged for 

the plaintiff, | 


A man may Nor, That in the argument of this caſe, Ius T1 Doprnince 
Kill pigeovs ſaid, that if pigeons come upon my land I may kill them, and the 
2 me. owner hath not any remedy ; but the owner of the land is to tak: 
the owner of heed that he take them not by any mean prohibited by the ſla- 
them hath no tutes (a): to which opinion/CROKE and HovonToON accorded.— 
remedy, unleſs But MON AGE held the contrary, and that the _ hath jus pre- 
—— prietatis in them, for they are as domeſtics, and have animum re- 
direion of de tendi, and ought not to be killed; and for the killing of them an 


tome ſtatute, action lies: but the other opinion is the beſt. 
Heb. 129. Cro. Car. 388. 4. Com. Dig. title “Leet, c. 14. 


An effence en-  DoDERIDGE alſo ſaid, that the avowry was ill, for as they have 
quirable in a pleaded, they have not made it enquirable within the leet ; for - 
3 — they ought to enquire of public nuiſances made within the pre- 
been committed Cinct of their leet, and not of nuifances made in the county out of 
within its ju- their juriſdiction. But in this caſe they ſay, that he erected a 
riſdiction. dove-cote within the leet, et quod columbe volabant et revolabant, 

and conſumed the corn, ad nocumentum totins patriee ; but they do 


not ſhew that they conſumed any corn within the leet, 


The lord ofa Nor alfo, That where it was ſaid in the end of the laſt argu- 
Bee nn ment, that the erecting of a dove-cote was a liberty fignorial, and 
to do any at not royal, vg. that the lord of a manor may licenſe a frecholder to 
to the common erect a dove-cote; MOxTAGUE, Chief Juſtice (who before ſaid fo), 
puiſance, c. did now deny it, and ſaid, that if it were a nuiſance, neither the 
2. Roll. Ab. 139. king nor the lord of the manor can give any liberty to erect a com- 
Cre. Cx. 185. mon nuiſance; and therefore 27. Edw. 3. M. 6. licence to make a 
em. pig. 49. nuiſance is void ; and 22. Hen, 6. if a mal will plead a pardon for 


a Nuiſance, it is void as for the continuance thereof. 
, Sce 2. Geo. 3. c. 29, 


cas 12 Pov le againſt Hagger, 
Eaſter Term, 13. Jac. 1. Roll 582. 


Upon a j romiſe EFRBOR of a judgment in the common pleas, in an afſump/?; 
wo pay vpn 2 where the defendant aſſumed, in conſideration of divers ſums 
2 . tobe paid to him, that if Ceoper affirmed at his return beyond ſea that 

„ 12 he received of the plaintiff twenty pounds, that the defendant 

aut 55 not would pay ti ds : and alledged in fact that Cooper 
plaintiff is not Would pay the twenty poynds : and alledged in 
bound to give returned from beyond fea, and on ſuch a day, year, and place, 
notice of the affirmed that he received of the plaintiff twenty pounds, and that 
ns. the defendant Jiczt requifitus ſuch a day, year, and place, had — 
Poſt. 63 3 paid. The defendant pleaded non Hen pli and it was found again 


1. Roll. Ab. 462. him, and adjudged for the plaintiff. | 
468. Hob. 14+ 35, 2» Bulih 144. Cro. Car. 133 8. Co. 92» 4+ Med. 230. Cowp. 12 5» The 


9 


— — 


| 
4 
| 
4 
| 


— — 
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The error was aſſigned, For that it is not ſhewn before whom Powre 
ue affirmed, nor that the defendant had notice given to him of this | <2 
affirmation ; for without notice given him he could not take cog- 
nizance thereof, nor is he bound to pay it. 


Sed non allocutur; for the defendant is to take notice of this af- 
firmation as well as the plaintiff ; for the plaintiff is not bound 
to give him notice thereof; for the a& being to be done by a 
ſtranger, and not by the plaintiff, the cognizance thereof lies as 
well in the notice of the defendant as in the plaintiff's, and there- 
fore the plaintiff nced not to give him any notice: whereupon 
the judgment was affirmed. 


Walter againff Manſell. Cas 15s 


FRROR of a judgment in Newbury, The error aſſigned was, The venire 
Becauſe that in aſſumpſit there the defendant pleaded ** non af a in an 
« /ump/it,”” yet the venire facias was de vicinets de Newbury, where — EE 
it ought to have been de Newbury, for they have not any juriſ- be 1 
diction out of Newbyry; and for this point was vouched 8. Hen. 5. ante, 308. 399. 
pl. 10. and a caſe of Loggins v. Ferrer. But upon view of divers Poſt. 50g. 
precedents, that the ven:re facias hath been held good both ways, 2. Roll. Ab.623. 
| THE Count was of opinion, although the corporation do not ex- 
| tend their juriſdiction out of the vill, yet the venire facias being 
| awarded de vicineto de Newbury, thoſe of the town may well be re- 
turned ; and accordingly judgment was affirmed. 


Johnſon again Underwood. | Cat 14. 


| RROR of a judgment in Leicefter in aſſumpſit. The error aſ- The dye of an 
| ſigned was, Becauſe in the ſtyle of the Court it doth not ap- interior court 
pear by what authority the court was held, viz. whether by cuſ- 298% m0 es 
| tom, or by virtue of letters patents from the kin 5 
: g rity it was held. 
And although it was alledged, that it needed not, becauſe there may 134, 
ing an action commenced and proſecuted there, they well may _ nc 
take r of their own juriſdiction, without being inſerted 5, Co. 133. 
in the ſtyle of the Court; and here in the certificate it needs not * 2 
to be ſnewn, becauſe the writ ſuppoſeth it to be there proſecuted — 
ixt the parties ſecundum conſuetudinem wille prædictæ (a), and 1. Ter. Rep. 151. 
ſo the Court takes cognizance by what authority the court was Cowp. 28. 
held; and the record being removed, ſhall be held to be according z 265: 
to their authority: .. Ab. £63. 
Yet Taz Cour held, that tlie juriſdiction ought to be ſhewn; 
but they would adviſe. Vide 1 3. Edc. 4. pl. 8. > wh 262. 


(a) See Blinkins v. Ile, 2, Ld, Raym. 1 543 


Whittingham 
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cas 15. Whittingham againſt Hill. 


An infant can- A SSUMPSIT, in the court in Shrewſbury, to pay ſuch a ſam for 


apres e. > > Wares fold. The defendant pleaded, that he was within age ar 
cept by ſpecial the time of the wares ſold. 


3 nrg The plaintiff, prog that, &c. he was not within age, pry 


tor wares to Placito dicit, that he bought them pro neceſſaris vitiu et apparaty, 


carry on a trade et ad manutentionem familie ſue. 


with, dur The defendant rejoins, that he kept a mercer's ſhop at Shrewſbury, 


may for neceſ- - 
3 diet, and bought thoſe wares to ſell again; and traverſeth that he 


apparel, and bought them pro neceſſario vittu et apparatu. 


_ The plaintiff thereupon demurred ; and before BARON Brow- 
8 LEY, being ſteward there, it was adjudged for the plaintiff. 
n A writ of error thereof was brought; and the error aſſigned in 


&. St. 113.3. point of law, That this buying by the defendant, being a ſhop- 
Co. Lit. 172. a. keeper, although he bought for the maintenance of his trade, ſhall 


2 Hal. 4d. 72. not bind him. 
Moor, 679. Tux CovnT here were all of that opinion; for an infant ſhall 


Cre. Eliz. 920. not be bound by his bargain for any thing but for his neceſſity, 


| 2 diz. diet and apparel, or neceſſary learning: but his buying to 


March. 145, maintain his trade, although he gain thereby his living, ſhall not 
2. Lev. 86. bind him; nor his covenant to bind himſelf apprentice, unleſs it 
Dyer, 104. be by ſpecial cuſtom. Wherefore the judgment was reverſed. 


1 Vide 18. Edw. 4. pl. 2. 10. Hen. 6. pl. 24. Perkins, fei. 6. and 
1.Salk. 279. „ 86. f. ZEliz. c. 4. | | 

Ld. Ray. 344. Stra. 168. (. 1083. 11-1. B. R. H. 3-6 2. Bl. Rep. 1325. 3-Burr. 1717, 1794. 
3. Com. Dig. 16 5. 3. Bac. Au, 134. 547. 695. 1. Term Rep. 41.—8ce alſo the 17, Cev. 3. c. 20. 
f. 6. by which all eontracts for the purchaſe of annvities with any perſon under twenty-one years of 
age are declared to be void, and the perſons who ſhall procure or ſolicit the grant of m annvity, &. 


from any minor, made liable to puniſhment by tine and 1wprifooment, 


utainted of treaſon as aforeſaid, yet he ſuppoſed, having com- 


Michaelmas Term, 


16, Jac. 1. In the King's Bench. 


Sir Edward Montague, Kut. Chief Juſtice. 
Sir John Croke, Kut. 

Sir John Doderidge, Kut. Tuſtices. 
Sir Robert Houghton, Nut. f 


Sir Henry Yelverton, Knt. Attorney General. 
Sir Thomas Coventry, Kut. Solicitor General. 


— 


—— 


Sir Walter Rawleigh's Caſe. 


Casz fo 


Ms ANDUM. This Term Sir Malter Rawleigh, knight, The king's 


who was attainted of treaſon in Aichaelmas Term, in the zrant of a - 
firſt year of James the Firſt, at Winche/ter, before com- litary command 
miſſioners, and had been a priſoner in the Tower always after- 2.3 oy — 
ward, until about three years laſt paſt that he was permitted to go — — 
at large, and had a commiſſion for a voyage to, Guiana, and after in he gave hm 
his return was remanded to the Tower, the record of the attainder judicial power 
being brought and certified into the king's bench, was by haheas oer the Ever of 


crpus directed to the lieutenant of the Tower brought to the bar. = es high 
| YeLverTON, the king's Attorney, ſhewed how by the king's fa- treafon ; for 
your he had lived thus long, and had fince done acts for which rer pardon of 
in juſtice he ought not to be further fpared, and the king had =. drone 
given command to pray execution; wherefore he now prayed exe- preſs mention 


cution of this judgment for the king. of it by the fa · 


eis WALTER RAWLEIGH, being hereupon demanded what het“ * 
could ſay, why the Court ſhould not proceed and grant execution? 


againſt him, anſwered, That he could not deny but that he was —.— 4 


. 4 . t. Sid. 72. 
mitted no other acts ſince, the king would not cauſe execution ,, 1 


upon the former judgment; and he conceived, that in regard the 2. Roll. 5c. 
king had granted him ſo large a commiſſion for his majeſty's and Poph. 131. 

the realm's ſervice, and thereby had given him authority to exe- 2. ren p. O. 
cute judicial law and power over the lives of others, that it was a * 
diſpenſation to him for his former offences, and he ought not now 

to be called in queſtion for them. | 


Tux Covkr replied to him, that he being attainted of treaſon, 
there could not be any diſcharge thereof but by the king's expreſs a 
pardon; and no treaſon could be pardoned but by expreſs words 
mentioning it; and the king might uſe the ſervice of any of his | 
ſubjects in what employment he pleaſed, and it ſhould not be any 7 
diſpenſation for former offences. : 
VEIVER TON, Attorney, told him, that he had ſince committed 


ences which were juſt cauſes of proceeding againſt him; but he 
Ing a priſoner attainted and dead in law, there could not be any 


| Proceedings for theſe new offences, but to take execution upon 


the former judgment, which he prayed might be done. 


Whereupon MonTacue, Chief Juſtice, uſed ſome words of The king's 


exho . p as bench may 
ration to the priſoner, and then commanded that execu- d eu- 


* the county where it ſits on an attainder removed from any other court. Hutt, 27. Cro. Car. 176. 
Lex. bt, 1. Sid, 72. 2. Hawk, P. C. 655. Foſter, 140. Stra. 553. 4. Burr. 2086. Ld. Ray. 484. 


tion 
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Sir Warren tion ſhould be done according to the firſt judgment, not m 
Rawr r1Gn's ,-. - ; } Sew 
Cass. tioning any of the offences, or former judgment; and the lieute. 
nant of the Tower had the priſoner delivered into his cuſtody, 
and the ſheriffs of Midaleſcæ had a writ given them in the Hall to 
receive him, and to do execution; which was done, the day after 
Simon and Jude, in the great court betwixt the Hall and Saint 

Peter's church. : N h 


Cazr 2. Waite againſt the Hundred of Stoke. 


The ſtatutes of ACTION upon the ſtatutes of Hinton, 1 3. Edw. 1. /f. 2. c. 1. 2 
wy _ 4 va (a) of Hue and Cry. Upon not guilty pleaded, and a fpeeial 
the inhabitants verdict given, | 
"ery 1 he queſtion was only, Whether one being robbed on the Sur- 
r y i 2 n 72 
committed on a day morning in time of divine ſervice, and making hue and cry, 
| Sanday, but not and the hundred not producing any of the robbers, the inhahi- 


tor a robbery tants ſhall be chargeable by the ſtatute ? 
committed in : : l 
ee ig be. or in This being twice argued at the bar on both ſides, THE Jusriets 


« private beaſt. delivered their opinions /eriatim, becauſe it was a leading cafe in 
Ante, 65. 280. this point, and had never before been queſtioned. 


Poſt. 595- 

2. Roll. 59. Croke, DopEkRIDGE, and HouGnTox held, that the hundred 
Cro. Car. 485. was chargeable ; and although the robbery was made on the Sunday, 
2: Co. 6. and in time of divine fervice, yet that is no excuſe for them; 
3 *%. for they are to provide that robberies ſhall not be committed, and 
: Ty Fliz. 753. if they be, that the robbers be ſupprefſed. This act is made 
7. Mod, 155. for the peace of the realm, and in advancement of juſtice, and 
1. therefore ſhall be liberally conſtrued; and the purſuing of felons 


An. 614- who attempt to violate the ſabbath, is no offence, but a good work 


8 of charity and juſtice, and otherwiſe would cauſe robberies on the _ 
11. Mod. 8. Sunday, and for that they eſcaped unpurſuing. Sometimes divers 
Comyns, 245. "perſons are upon neceſſity inforced to travel on the Sunday, as / 
range, 406. phyſicians, chirurgeons, midwives, &c. and it is reaſonable they oth, 
"Com. Die. ſhould be protected in their journey. By the ſtatute of 27. Hen. b. nen 
8 8 5. it is allowed that fairs may be held on the four Sundays in ner; 
2. Hawk. P. C. harveſt; and ſo it allows riding upon the Sunday ; and then they Own 
127. who ride ought to be protected that day as well as any other. bim 
Croke, Juſlice, put the caſe, if an inſurrection ſhould be upon (a). 
the Sunday, as it was in London in the Earl of Eſſex Caſe, if it be not 
. ſuppreſſed 4mmediately, the officers are finable : ſo if an affray be 
See Me. made upon'a Sunday in view of the conſtable, if he doth not fup- Ne 
Coxs7's edit. preſs it, it is finable ; a multo fortiori, robbery ought to be ſuppre!- | 
of Boct's Poor fed. The ſtatute alſo doth not mention any day, nor time of theday, the c. 
2 but that every day robbery ſhall be ſupprefſed. In Mackally'; Caſe 1000 
— See (3), it was adjudged, that an arreſt upon the Sunday and oth! U 
Swan v. Brome, Miniſterial acts are good, but not judicial acts; for a judicial writ the b 
3. Burr. Rep. bearing teſte upon a Sunday, or a roclamation of a fine upon 2 . 
+ rn Sunday, are ill and erroneous, for they ſhall be T g 2ador 
one of? gan- fictions, becauſe it is well known the Court does not fit t n ay * fle 0 
805 (a) Ses alſo 28. Edw. 3. c. 11. 27. Eliz. c. 13. 8. Geo. 2, c. 16. and 22. Ces. f — 
6 7 and if 


(6) Ante, 290. 9. Co, 66. b. but en 
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but an original writ or patent bearing teſie upon the Sunday are War: 
good enough ; for the Chancellor may ſeal writs or patents upon 3 je 
any day: this ſtatute extends to the day and not to the night, and — 

to robbery upon the high- way, and not committed in houſes, be- 

cauſe the country cannot purſue in the night, nor know what is 

done in private houſes. 


MoNTAGUE, Chief Juſtice, to the contrary. For the country is 
not bound to watch upon the Sunday, and therefore reſembled it 
to the caſe in the YEAR-Book (a). The law appoints that men 
ſhould be at divine ſervice, and therefore they are not bound to 
purſue robbers, and it is at their peril who travel on Sunday it 
they be robbed ; and this ttatute is to be taken in equity, that rob- 
bers ſhould be purſued in convenient times, which 1s not upon the 
$u24ay, no more than that they thould be purſued in the night: 
where fore he held that it was a good excule for the hundred. But 
notwithſtanding his opinion, judgment was given for the plaintiff, 

(a) 5. Edw. 3. pl. 27. 


Fitzhugh Cranvel againft Sanders. n 


EIECTMENT. Upon evidence to à jury, it was reſolved by Words in the 
THE Cour, and fo delivered to the jury, that if one make "_ _ my 
his will in writing, of land, and afterward upon communication — 3 
faith, that he hath made his will, but that it ſhall not ſtand; or, tion to revoke 
+ | will alter my will, &c.” theſe words are not any revocation his will can 

of the will, for they are words but in futuro, and a declaration what Deer amount 


he intends to do: but if he faith, © 1 do revoke it, and bear wit- dur irs fy? 


6 55 g but if he ſay, 

neſs thereof,” he hereby abſolutely declares his purpoſe to re- «Id — 

Yoke it in pr@ſenti, and it is then a revocation (a). it.“ it is ſuth- 
cient, 


Ante, 115. Cro. Eliz. 3o6. Dyer, 3 10. 1. Roll. Ab. 614. Styles, $ ö 
310. 1. Roll. Ab. 343. 418. t. Lid. 73. Owen, 76. 
Powel on Dev. 533. 1. Com. Dig. 10. 13. 2+ Bl. Rep. 1115. Doug), 34 Cowp. 52+ 87. $12, 


Alſo Mor AG ſaid to the jury, and it was not denied by any A tefiator muſt | 
other of the Juſtices, that as one ought to be of good an ſane $o-of ang ke 
nemary at the diſpoſing, ſo ought he to be of as good and /ane me- —_— 
nery when he revokes it; and as he aug to make a will by his 6. Co. 23. 2. 


on directions, and not by queſtions, ſo ought he to revoke it of Powel on Dev. 


bimſelf, and not by queſtions (5). 145. 
e) See 29. Car. 2. c. 3. . 6. Ante, 115, 116. in neti. (5) See 4. Geo. 2. 6. 10. 
Martin Leeſer's Caſe. | Cart 4. 


NOTE A precedent was ſhewn and read in court of Trinity on an indid- 
e Roll 2.—One Martin Leeſer was indicted in ment for felony, 
e county of . before the juſtices of peace, becauſe that he ela- if the jury find 


nalin entered the houſe of J. S. and felomouſly ſtole eighteen pence. 2 — 


Na * 2 guilty pleaded, the jury found a ſpecial verdict, that was obtained by 
2 artin Leeſer and one J. D. and J. N. de cognitione [ud playing with 
he _ luſores haſerdatores, ANGLICE common playefs and ha- — ns the 
file 1 cum aleis, ANGL1CE dice; that they uſed to play with judgment Aa : 
— _ and cozen the king's liege people at play; and that they the «paſs and 
vith t into the houſe of the ſaid J. S. and deſired him to play miſdemeaner. 
nd if tin at dice, and with falſe dice they won of him 12. . 6 
ls be felony they py -ng diſcretion of the Court. f 


CRo, 
Sig This 
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2. Roll. Ab. 78. This indictment and verdict was removed into the king's bench, 
oy 8 Rep. and thereupon judgment was entered, that although this was not 
6. Mod. 42. an offence for which he ſhould loſe life or member, yet becauſe it 
1. Sid. 312. Was found that he was a common cozener of the king's people, it 
Oro. Eliz. 235. was ordered, that he ſhould be ſet upon the pillory three ſeveral 
531. days in the Strand, and three ſeveral days in Southwark, where the 


Cro. Car. 307. I 
ook. Car. 307. offence was committed. 


L |. Ray. 855. Nor, That Nay ſhewed this precedent to the Court, and pre- 
1 Hawk. . C. 5 , . 

5475 ſently the roll was viewed and read; and MonTacve,; Chief 
2. Hawk. P. C. Juſtice, commanded a copy to be taken tliereof, as a good prece- 
6:5. dent for the juriſdiction of the Court, and government of the com- 


2. Stia. 1137- monwealth. 
| See 16. Car. 2. e. 7. and 9. Ann. c. 14. and 13. Ceo. 2. c. 19. f. 9. 


C 5. . Lawley againſt Gattacre. 
Hilary Term, 14. Jac. 1. Roll 3368. —1n C. B. 
And Erfter Term, 15. Jac. 1. Roll 747. Salop. 


It the firſt de- EEROR of a judgment given in dower. The error aſſigned 
Claration tave A was, For that the firſt declaration was of a demand de tertis 


blank for the in- parte unius meſſuagii acr. terr. acr, prat. acr. paſtur. in 


— Harley, all with blanks. But the ſecond declaration after the im- | 
it cannot be parlance was perfect, wiz. de uno meſſuagio, 100 acr. terr. 40 acy, 
amended by the prati, 40 arr. paſtur. cum pertinentiis in Harley. And to this the de- a 
8 fendant pleaded, and tried againſt him upon nungues ſciſie pleaded, 
41 wg 5. 31. and judgment given accordingly. Error was now aſſigned for this I 
Poit. 537. fault in the declaration, which is the material declaration ; for the n 
I. Roll. Ab, Other is but a recital of this record, and it is not helped by the ver- V 
199. 207. dict. And of that opinion was ALL THE CovrT. Wheretore the 0 
5.Com.Dig. 16. judgment was reverſed. T 
Poug!. 114 : | | 12 
8285 Willam Pemberton againſt Shelton. 
C411 6. Trinity Term, 16. Jac. 1. Roll 270. 10 
| 0 
If the conclu- DP: for thirty-three pounds againſt the defendant, upon the th 
3 ſtatute of 2. E£dw. b. c. 13. for not ſetting forth his tithe. al 
2. Edw. 6. The plaintiff, being parſon of High-Ongar in the county of Eſſ, an 
c. 23. for the ſhews that the defendant occupied ſo much of arable land, and the Wo 
penalties corn was worth , the tenth part whereof was , and ſo bee 
3 ro- much of meadow, and that the hay was worth thirty-three ſhil- ten 
neous from mif- lings and eight pence per annum: ſo the entire value was worth by 
caſting. yet the eleven pounds, and the treble value worth thirty-three pounds, tor A. 
plaintiff ſhall which he brought the action. Jud 


recover the da- . . 
mages found by The defendant pleaded non debet ; and found againſt him for 
—. _ twenty ſhillings, 
Poſt. 530. 36 It was now alledged in arreſt of judgment, that the —— 

Cro. Car. 104. was not good; for the third part of thirty-three pounds and * D 
737. 331. 4360. pence is 11l. 28. and not eleven pounds only, and the treble valve 
Hart. 96. Of 111. 89. is thirty-three pounds two fhillings, not hire u 


— Sues pounds only, And he ought not to demand leſs than the - . 


Ye. 5. unleſs he ſhews ſatisfaction; as in 40. Edw. 3. pl. 13. _— 4 1 tif ; 


* pl. 51. debt upon à ſpecialty or annuity cannot be de 
A 49 | 
Poph. 209. Hob. 379 · 2 · Lev. 36. 1. Lut. 521 5. Bac. Abr. 102. that 
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thin is in the ſpecialty, but he ought to acknowledge ſatisfaction Pruste ros 
of the reſidue. againſt 


Sed non allocatur for ALL THE CovurxT held, it was well Ig 
enough; for there is a difference, where it is grounded upon a ſpe- 
cialty, or upon a contract which is a ſum certain, or upon a 
ſtatute which gives a certain ſum for the penalty ; for no demand 
can be of a leſs ſum, but he muſt ſhew how he was ſatisfied of 
the reſidue ; and he may not vary from the ſpecialty : but when 
the demand is of no ſum certain, nor what he ſhall recover in cer- 
tainty, but only ſo much as ſhall be given by the jury; although 
he varics from the firſt valuation it is not material; for he ſhall 
not recover according to his demand in the declaration, but accord- 
ing to the verdict. Wherefore it was adjudged for the plaintiff. 


Hunt againſt Jones. Car 7. 
Trinity Term, 16. Jac. 1. Rell 501. 


ERROR of a judgment in Briſtol, in an action for words. The * Away, you 
error aſſigned was, That the words were not actionable: and i ed at 
there the plaintiff ſhewed, that ſhe being a widow of a good name « , (curvy 
and fame, and having uſed for divers years the trade of a baker, “ pocky 
whereby ſhe got gains for the maintaining of herſelf and her fa- © whore,” ad- 
mily, and being a widow, was deſired in marriage by many honeſt — * — 
men ; the defendant, knowing the premiſes, ſpake theſe ſcandalous — 5 
words of her, in ſpeaking to the plaintiff in the preſence of divers with ſpecial da- 
others, “Away, you pick-pocket, thou” (innuendo THE PLAIN- mage. 
TIFF) © art a ſcurvy pocky whore; whereby ſhe is hurt in her Ante, 81. 323. 
lame, and loſt her marriage, and divers forbear to buy bread of her. 5'# 


After not guilty pleaded, and found for the plaintiff, and judg- by — 
ment for her, it was now aſſigned for error, "That an action lies not Godb. 278. 
for theſe words; for it is not ſhewn that ſhe was in communica- Sua. 138g. 
uon with any for marriage, and thereby had loſt her marriage: 
alſo ſhe doth not ſhew, that ſhe was a common baker, and ſo had 
any loſs by theſe words; but generally, that ſhe baked : alſo the 
words are adjectively ſpoken, and not ſo ſtrong as if they had 

n abſolute words: and they are words which do not ſhew any in- 
tention that he ſpake of the French pox, which ought to be ſhewn 

y ſome particular circumſtances from the words. 


And of this opinien was ALL THE CourT. Wherefore the 
Judgment was reverſed. ; | 


Thomſon againſt Field. Cars 8. 


EBT upon an obligation, conditioned to perform the cove- 4 demand of 
D nants In an — 2 whereby he let Und. rendering the — 4 
— of ten pounds per annum, or within fix days after thoſe Feats. ing how ng 
1 defendant pleaded performance of the covenants. The plain- be caiys berore 

i aſſigns the breach, that he, on ſuch a day, — the ſixth day or ſtaid aſter the 


er the Feaſt, before ſun-ſet, demanded five pounds for rent then — oc 


Ante, 423. Raym, 419. 1. Lutw. 593. Dovugl. 483. 
k 2 ue ; 
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Txousox due; and neither the defendant, nor any for him, were there ready 


2 to pay it; for which, &c. And hereupon the defendant demurted. 


CHiBBORN, Serjeant, now moved, FirsT, that the declaration 
was not good, becauſe he doth not ſhew the certain time when he 
came before-ſun-ſet, and how long he remained after ſun-ſzt to 
demand the ſame ; ſo as it might appear to the Court that there 
was time ſufficient for telling af it out, —Sed non a//ocatuy ; torit being 
ſo ſmall a ſum, it requires not much time for the telling thereof: 
and when he came before ſun- ſet, and ſtayed there after, and none 
came to pay it, it is well enough alledged, although he doth not 
fay what time he came before ſun-ſet, nor how long time in cer- 
tain he remained there to demand it. : 


——— SECONDLY, It was objected, that this demand is not good, 
rent. hecauſe he demanded it as a rent then due; wuercas he ought to 
Ante, 310. demand it as a rent due at the laſt Feaſt.— Sed 1 allocatur ; tor tlie 
rent being reſervable, and payable at the ſaid Feaſt, or within 
fix days after, it is not due to be demanded until the ſixth day; 


a ny , . 2 ö 

but it may be paid. if the tenant will, before. Wheretore the de- l 

mand was well enough. 

Non payment THIRDLY, It was alſo reſolved, that the condition being for ! 

of rent is the performance of covenants, payments, and agreements, the non- ( 
diese ona con- payment of the rent upon demand on the laſt day was a breach of 

branch of ge t of tl t demand on the lait d breach of [ 

ition to per- 6 , 8 = I 
form all cove. the bond. Wherefore it was adjudged for the plaintiff. ' 
pants, payments, &c. Ante, 439. Cro. Car. 207. Dougl 382. 

f 

Cg. | Bateſby 2221/7? Brookſbeck. 1 

| el 

In an afumpfht + A SSUMPSIT. And declares, Whereas he bargained with Has it 

againſt a ſ«-cty Batejby to ſell and deliver to f im one hundred and fifty ſtone cl 

1 of woo! for one hundred and fourteen pounds, to be paid ata J 

the principal has certain day to come; that the defendant, in conſideration the 2, 

not performed Plaintiff would deliver the ſaid wool to the ſaid S Bate/oy, be- w 


the condition. came fidejuſſor for the ſaid Simon Bateſby, afſumend et adtunc et ibidim 
Auth, 46. fromittends to the plaintiff to pay the ſaid money to the faid plain- 
Oro. Elz. 985. tiff: and alledgeth in fact, that he, truſting to the defendant's pro- 
4. Fer: *29- miſe, delivered the ſaid wool to Simen Bateſby ; and the one hun. 

* +9  dred and fourteen pounds not being paid, he thereupon brought 


39. Edw. 3. pl. 12. Dyer, 370. 


this action. | * 

Upon non aſſumpſit pleaded, and found for the plaintiff, it va fuc 

moved in arreſt of judgment, that the declaration was not good it 

for he grounds his declaration upon the aſſumpſit, and there 1s nf po 

any aſſumpfit in the caſe, but that he became fidejuſſvr ; and then da 

1 it ought to have been ſhewn, that the principal had not paid i, an 

1 being demanded ; and ſo to have alledged a default in him, and im 

4 afterwards a demand of the ſurety : and this not being alledged, ter 

| there is no default alledg ed, and therefore the action lies not again! he 

| im. ö Jon 

| And of that opinion was ALL THe CourT, abſente MONTAGUE: — 

| W herefore it was adjudged for the defendant. / ide 46. Edw. 3. fl. ij ter 
| 


Moore 
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Moore again Bullock. Car 10, 


ROHIBITION. The furmiſe was, That the abbot of Beau- A ſurmiſe, in 
chief, in the county of Derby, being ſeiſed in fee of the rectory probibitioa, that 
of Norton, which was appropriated to the ſaid abbey, time whereof, = A er 
Ty "hy . 8 . * ſciſedinfee of a 
&c. was ſeiſed in fee of a cloſe called THE MEApOW CLOSE, in certain cloſe, 
Green/ten, in the parith of Norton ; and hefd the {aid cloſe, and took and took the 
the profits thereof in right of all tithes of hay within the ſaid profits thereof 


q 7 » in right of all 
hamlet of Green//on. . — 
The defendant pleaded, that the abHot was ſeiſed in fee of that the pariſh, is 
cloſe, as parcel of ſuch a farm; and traverſeth, that he had it, and £996, witnout 


p FJ - : y . - 1 ſhewing that it 
__ the profits thereof in lieu ofMhe tithes of hay in the ſaid n anclentiy 
1amlet. 


given in recom» 
Iſſue being joined thereupon, it was found for the plaintiff, pence, &c. 


It was now moved in arreſt of judgment, that the ſurmiſe was . Roll Ab. £49, 

not good; for, he ſhewing that he was ſeiſed in fee, that is, as 3 

arcel of his glebe, it cannot be in recompence of the tithes : but , 1a. 226 

it ought to have been ſhewn, that it was given in ancient time in Cro, Elz. 587. 

recompence ot the tithes ; or ſhewn. that he and his predecetfors, 736. 

time whereof, %c. have had the occupation of that clgſe, and the 2. Pecre Will, 

protits therec in lien of tithes ; and not to ſay that he was ſeiſed, Sa 656. 

which ſhal! be intended as parcel of the glebe. Ld. Ray. 360. 
$:d non allccatur : for it is a better form to ſay, that he was ſeiſed in Ter. Rep. 552. 

fee; for ic is ſo ancient that it cannot be ſhewn when, or by whom, 

it was given: but having had it always in lieu of tithes, it is good 

enough, and ſhall be intended to be given before time whereof, &c, 

in recompence of the tithes ; and that in regard of that land the diſ- 

charge of thoſe tithes had its beginning. Wherefore it was ad- 

judged for, the plaintiff. Vide 8. Edw. 4. pl. 14. Piget v. Herns, 

2. Co. 45. and Cotton's Caſe, cited in Auſten v. Piget, Cre. Eliz. 736. 

where ſuch a preſcription was held to be good, 


Guy againft Liveſey. Cat 114 


RESPASS of "aſſault and battery; for that the defendant did A huſband may 
aſſault, heat, and wound the plaintiff - necnon for that he aſ- bring an action 
faulted and beat the wife of the plaintiff, per quod conſortium uxorts 2 _ 
- ery 
/ue tor three days amiſit. The aefendamt pleaded not guilty ; and wite per quod 
It was found againſt him in both, and damages aſſeſſed to eighty conſortium amiſit 
pounds (it being in truth a great battery to the huſband) ; and the in his n name. 
damages given, for that the plaintiff's wife went with the defendant Fot. 538+ 
and lived with him in a ſuſpicious manner, And it was now moved Jones, 440. 
n arreſt of judgment, that the huſband ought not to join the bat- 2.Roll. Ab. 555. 
ery of his wite with the battery which was done to himſelf; and 2. Roll. Rep. 51. 
ne cannot have an action for the battery of his wife, but ought ta 2 SE 


Jon his wife with him in the action; tor the damage done to the — ag 


ray the ought to have (if ſhe ſurvive her huſband) ; and ſo B. R. H. 54. 
the defendant may be twice puniſhed for one and the ſame bat- Fort. 353. 
Ky, if the plaintiff here ſhould recover; for this recovery 1. Som. Dig. 


Salk. 119. Bull. N. * 78. 2 · Ter. Rep. 4. 166, 3» I Rep. 62x 
K K 3 | | of - 
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Gor of the huſband ſhall not bar her of bringing her action, if ſhe 
1717. ſurvive him. Wherefore if the huſband will bring the action, 
| be ought to have joined his wife with him. 


But ALL THE Cour held, that the action was well brought; 

Cro. Car. 90. for the action is not brought in ref] of the harm done to the 
Poſt. 538, wife, but it is brought for the particular loſs of the huſband, for 
that he loſt the company of his wife, which is only a damage and 

Joſs to himſelf, for which he ſhall have this action, as the maſter 

(a) So where ſhall have for the loſs of his ſervant's ſervice (a). Anda precedent 


a daughteris in was thewn in 28. Eliz. in this court, where one Chelml:y brought 


ſuch a fituati a va 4 
3 8 an action for the battery of his wife, per quod negotia ſua infetta re- 


family as to be manſerunt; and had judgmento recover. And another precedent 
confidered his was cited to be in the exchequer in Doyley's Caſe, that ſuch an ac- 
— — ac- tion was adjudged good. M herefore it was ad) 3 here that the 
3 hay 5 plaintiff ſhould recover. 9. Edw, 4. pl. 51. 40. Edu. 3. pl. z. 
qued fervitium 22. Edw. 4. pl. 44. 3. Edw. 3. Brevium,” 737. 20. Law. 3. 
. see Id. Brevium,” 251. 22. Aff, f . 

Ray. 1032. 5 8 

3. Wilf. 18. 3. Burr. 18-8. 2. Term Rep. 166. 


cs 12. 4 Harris's Caſe. 


The omiſſion of THIS was an indictment againſt Harris and others? for erecting 
eee PE a nuiſance upon the river at Barnſtable, The defendant 
general been pleaded notguilty ; and it was found againſt him. The record was 
an indid ment brought here by certiorari, and on examination there was not any 
For a nuiſance iſſue joined ; for where the entry upon the iſſue not guilty pleaded 
may beamended ſhould have been by the clerk of aſſiſe, who ought to have joined 
eg = the iſſue, it was omitted; ſo the verdict was without iſſue: which 
Poft. 5:9. * being moved in court, they ordered that it ſhould be amended ; for 
— Bak. 56 it is but matter of courſe, and by intendment was then omitted in 
Cre. Car. 316, the entry by default of the clerk: and although it were divers 
2. Hawk. 348, years ſince, and in the time of another clerk of aſſiſe, who was now 
3. Com. Dig. removed, yet it was ordered, that the clerk of affiſe who then was 
; <0 8:3 uh ſhould mend it; which was done, and it was amended, and theſe 
hw” ra. words, © Ft Richardus Warer”” (who was then clerk of the afliſe) 
1. Mod. 3:6. ** qui pro domino rege ſequitur ſimiliter, c.“ (a) were by order of the 
Cowp. 479. Court interlined ; for it was ſaid, that if ſuch faults ſhould nut be 
Dousl. 114.225. amended, many of the trials upon indictments (and peradvcnture 
3-Ter-Rep.782- in caſes of felony) wauld be overthrown. | 
(=] See 2. Hawk. P. C. 394. 


Cart 13. Bourn againſt Carrington. 


In debt in an in- ERROR of a judgment in Derby in debt againſt the heir, upon 
tenor court an obligation by his father. The defendant pleaded rien per 
againſt an beit deſcent. The plaintiff replies aſſets, but doth not ſhew any place; 


onan obligation and it was found for the plaintiff: and now error afſigned, Becauſe 


of his anceftor , : . ain 5 
ir mem be ſnewn he did not ſhew in his replication any place where the ge ſhould 


that he hath aſ- be; and ſo there is no place from whence the venuc ſhould come. 
bers within the And although it were alledged, that this being in a corporate vill, 


juriſdiction. . ä 1 
Ante, 33. Which hath not any juriſdiction to try any matters od 


1. Koll. Ab. 494. 2. Roll. Rep. 48. Dyer, 271. Ray, 187, Lut. 305+ 1466. Show, 50. Salk. 1. 
3. Co. Dig, 159. Comp. 18. 20. 4, Term Rep. 13. ; 
. HH (and 
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ficient conſideration, and was well alledged it it had been by itſelf, 
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and therefore may be well intended to be in Derby, where the ac- Bous 
tion was brought), yet ALL THE CouRT held it to be erroneous; * 

for intendment thall not help it, and the replicztion is ill: and it is — 
l one whether tlie action is brought in a corporation, or in any 

other court; for in both the plaintiff ought to thew the place of 

aſſets ; and becaute he did not, it was ill, and the judgment was 

reverſed. 


Ax in the ſame Term a writ of error was brought of a judgment In debt in an 
in Lichfield, in Clerk v. Broughton, where in debt againſt the heir, upon e court, an 
an obligation of his father, the defendant pleaded viens per 42 — 8 
The plaintiff replies, that he had aſſets by deſcent, but they did not — — 
find any place where: and the plaintiff had judgment; and this by diſcent? a 
judgment was affirmed, although it were objected, that this being verdi@ tinding 
aprivate juriſdiction, they had no authority to enquire of any thing #5 a! of be 
out thereof, and that this differs from the caſe of actions brought in? IR * 
the king's courts, which have a general juriſdiction.— Sed non allo- Ante, 5. 
catur: for this enquiry is good enough; as an enquiry may be of, %. Ab. 688 
aſets in Ireland (a). Wherefore the judgment was affirmed. — ng 

Cro, Eliz, 101. Cowper, 19. 
(a) Dowdale's Caſe, 6. Co. 46. Ante, 55, 


Leneret again Rivet, Cart 14. 
Trinity Term, 16. Jac. 1. Roll - 


ASUMPSIT. Whereas one Thomas Ogle had acknowledged In afſumpf, if 
himſelf to be indebted to the plaintiff in ten pounds for divers the plaintiff de- 
trefpaſſes done to him; which ten pounds the plaintiff, at the de- "ne 
fendant's requeſt, was contented to accept of; that the defendant, — * 
in conſideration that the plaintiff, at the defendant's requeſt, would performance of 
xquit and diſcharge the faid Themas Ogle of the ſaid debt, and per- both; and iſ one 
mit him to carry out of the plaintiff's houſe certain goods of the ann be 
faid Thomas Ogle's, which were then there, aſſumed and promiſed —— = 
the plaintiff to pay to him the ſaid ten pounds at ſuch a day: and judgment on a 
alledges in fact, that he acquitted and diſcharged the ſaid Thomas general ver dict 
Ogle of the ſaid ten pounds debt, and ſuffered him to carry away hall vearreſted, 
his faid goods out of his houſe; and that the defendant had not 2165. 
paid the ſaid ten pounds to the plaintiff according to his promiſe, ©'%: El. 477. 


The defendant pleaded non aſſump/it ; and it was found againſt him. Yar. 18. 76, 


It was now moved in arreſt of judgment, that the declaration — * 


was not good, becauſe he doth not ſhew how he acquitted the ſaid Ray. 400. 
Thomas g/-; for it cannot be withaut deed, which ought to be Term Rep. 
particularly thewn : and although the conſideration, to ſaffer him ©. B. 275. 

to carry out of the plaintiff's houſe the ſaid goods, had been a ſut- CIS 
jet when it is joined with another conſideration which is good, if 

it had been alledged to have been performed; it not being well al- 

* to have been performed, makes the whole declaration to be 


Tur Couxr was of that opinion. Wherefore it was adjudged Cro. Eliz. 7g. 


far the defendant, Ante, 125, 
Kk4 Blunden 
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* 


Carr 15, | Blunden againſt Euitace, 
To ſay of a [vr - ACTION ON THE CASE. Whereas he was a ſurveyor and 


eye that he is meaturer of lands, and gained his living by ſurvey ing and 
4 Suing, meafuring of land, the defendant having communication wit! him 
«ing by „ about mcaturing of land, ſpake of him theſe words: Thou art a 
aQionable, for cozening and a ſhifting knave, and a cheating knave.“ 


ſuch words ; g 5 
touch him in After 2” not guilty pleaded, it was moved, that theſe 


his profeſſion. words are not ackionable, for the words are too general. 

Noob. 76. 

Oro. Car. 11. But CALTHORPE, for the plaintiff, moved, that he might have 

$5%+ 563. judgment, inaſmuch as they touch him in his profeſſion and mean; 
of getting his living; and the art of ſurveying and mcaſuring of 
land 1s an art whereof the law takes cognizance. 


Nox r AGE, Chief Juſtice, ſaid, although generally to ſay that 
ene is a cozener, an a*tion lies not; yet for ſuch a particular 
perſon, this touching him in his means of living, the Aion well 
lies: but THE OTHER JUsST1CEs doubted thereof; wherefore they 
would adrile. 


Afterwards, in Hilary Term, the caſe being moved again, ALL 
THE CouURT agrecd, that in regard a ſurveyor is an officer ot tkill, 
and there is ſuch an officer for the king, who is mentioned in att 
of pariiament by that name, theſe words touching him in his pro- 
feſſion thereof, and taking from him his means of gaining his living, 
the action well lay, and it was adjudged for the plaintiff. 


8 Beckwith againſ{ Nott. 
Michaelmas Term, 15, Jac. 1. Kell 510, 


Upon @ promile ERROR of a judgment in an action on the caſe, upon an u 
4 


fo pay a certain made at Southwark, 
fum at ſo much 


e Tre FirsT ERROR aſſigned was, That the declaration was not 
the . * good - for he declares, Whetcas the defendant was indebted to him 
upon every de- in four pounds, he promiſed at Southwark, upon ſuch a confidera- 
fault of pi tion, that he would pay it him by tive ſhillings the month; and 
ments aalledgeth in fact, that he had not paid the ſaid four pounds, nor 
any parcel thereof, according to his promiſe: and the action was 
Co, Lit. 252 brought within four months after the promiſe made, ſo before all 
4 . 1708. the money was due; and declares to his damage of fix pounds. 
2. Mod. 6, Upon nen aſſumpſit pleaded, it was found for the plaintiff; and the 
3. Lev. 333, damages were aſſeſſed to four pounds, and judgment given accor- 
Dyer, 113. dingly. And it was alledged to be erroneous; for he ought to bare 
8 1 113: ſtayed the bringing of his action until all had been due, or to hare 
27 "Hu 3 demanded the ſum which was due for the four months only, 
Owen, 4. and not the entire debt: as in debt upon à bill or recognizance 


Cc 1 payable at two days, he may not bring his action until the who 
Ancrews, 370. a 
3. Bac. Ab. 71, 712, 1. Term Rep. 17. 2, Term Rep, 100. 


ſum 


.. by AO OO» „ wy „ 


1d 


fe 
wa 


+ 


[ 


Michaelmas Term, 16. Jac. 1. In B. R. 505 


ſam is due upon the bill (a). But it was thereto anſwered, that — 
this is not like to the caſe of a bill of debt, which is grounded upon er 
the ſpecialty, and cannot be demanded until the entire fum be 

due: but here it is grounded upon the promiſe, which is broken 

by every non-payment according to the promile ; and he doth not 

demand any ſum certain, but only damages; and it is at the diſ- 

cretion of the jury, whether they will find the entire ſum in da- 

mages, or only ſo much as is due. 


But when they give the entire damages, as here, NonERI1DGE 
ſaid, that it is with an averment that it is given for the entire 
ſam; and it ſhall be a good bar in a new action on the caſe 
upon thlit promiſe. And of that opinion were ALL THE 

U$TICES, except HouGHToON, who doubted thereof, and held 
that the declaration was not good, becauſe he did not declare in 
certain, that the promiſe was not pertormed by the non-payment 
at ſuch days, and did not demand damages for it: and not to fay 
that the four pounds is not paid, nor any parcel thereof; for the 
four pounds is not yet due. Vide 4. Co. 94. Dyer, 112. 


ANOTHER ERROR was aſſigned, Becauſe the wenire facias was Vite facies. 
awarded de vicineto de Southwark, where it ought to be de South- . 
wark. 9. Hen. 5. pl. 10.— Sed non allocatur. | 


The judgment was therefore affirmed. —Nota ex hoc, that where Mt for 
2 man brings ſuch an action for breach of an aſſumpſit upon the 299-payment of 
firſt day, it is beſt to count of damages for the entire debt, for he ft tal 


X ment ſhould lay 
cannot have a new action. damages to the 
amount of the whole debt. Cro. Car. 241. 


2 See 8. & 9. Will. 3. c. 11. f. 8. 3. Bac. Abr. 717. and Webb v. Dirile, 3. Bac. 
» 212, 
Bennus againſt Guyldley. 
Trinity Term, 16. Jac. 1. Roll 1389. 
ACTION UPON THE CASE. Whereas the defendant re- An action on 


covered againſt him ſeven pounds ten ſhillings for coſts and tbe caſe in na- 
danages, and upon that judgment the plaintiff paid to him ſeven wre ol deceir 
pounds, and the defendant made him a releaſe of that judgment, — qr 4 
and hy his deed covenanted that he would withdraw all proceſs of ment after a te- 
exception for that debt; that the defendant intending unjuſtly to kate, but the 
rex him, againſt this releaſe, and againſt his promiſe in the ſaid P 1 


writing, the 20. June, 18. Tac. 1. tued a capias ad LS ang rn ak = onn Feng 


Cann 17 


3Zanſt the plaintiff for this debt, returnable in Trinity Term fol- pus 


lowing, which he delivered to the ſheriff to execute; who by 

torce thereof, afterward, viz. the we pr 15. Fac. 1. arreſted and ang: "— 

detained him ba priſon until he paid the ſeven ponnds ten ſhil- 3. Bl. Rep. 

lings, to his damage, &c. * 

. The defendant demanded oyer of the deed, which was entered 

in hec vera; wherein was the clauſe of releaſe and covenant to 

** the proceſs of execution; and alſo another covenant 

Rn lich was not mentioned, viz. to acknowledge ſatis faction upon 
* plaintiff 's coſt, upon requeſt. | 


The defendant pleaded hereto, that the ſheriff did not arreſt 
im by his appointment. 


his plea being vitious, the plaintiff demurred ; and upon ar- 


gument the defendant did not maintain hi 
maintain his plea, but took excep- 
tions to the declaration, 1 N « 


FigsT, 
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Brnxvs Finz r, That he ought not to ſue this action in nature of a ge. 
5 111 ceit (as it was pleaded) for ſuing forth execution againſt his own, 
CT DENT releaſe, but he ought to have relieved himſelf by an audita quereln, 


Covenant muſt SECONDLY, That he ought to have had an action upon the caſe, 
be brovett, and upon the promiſe to withdraw proceſs of execution; and if he had 
not aſſempfit, extended, yet an aſſumpſit lies not thereupon, becauſe it is by deed, 
ruby wh and ſo he ought to have an action of covenant, and not an alſump/t, 
4 8 And of that opinion was THE WHOLE CoURT as to that point, 


Polt. 598. Cro. Car, 343. 1. Roll, Ab. 11. 617. Moor, 340. Cowp, 128. Stra. 648. 1927, 1053. 


Dougl. 18. 1. Term Rep. 441, 2. Term Re;. 479. 483. 


Treſpaſs, and THriRDLy, It was objected, that it appears by the plaintiff'; 

not caſs, lies for on ſhewing, that he was not grieved by this proceſs of execy. 

TY - man tion; for it is thewn that the theriff arreſted him upon the 20. 

ant. July, which was a long time after the return of the writ ; fo it was 

ane done without warrant, and is falſe impriſonment in the ſherißf, 

#23” who took him by colour of that procefs.—And for that cauſe prin. 
cipally this declaration was held by ALL THE Cour to be ill. 


A plaintiff need FourTHLY, It was objected, that the declaration was not good, 
1 becauſe he declares upon a deed, and recites but parcel, wheres: 
e ©» he ought to ſhew the whole deed, —Sed non allocatur ; for he men- 
ſupport his ac- tions as much as ſerves for his purpoſe in this action, and the te- 
tion. ſidue ſhewn doth not alter it. Wherefore, for the firſt and third 
Ante, 140. exception, it was adjudged for the defendant, | 


Cowp. 655.72 7- 


CA 18. | Clerk's Caſe. 


Contemptuous CERN of Hertfcrd being expelled from being a hurgeſs there, 
+ p61 Ar procurcd a writ (a) to the mayor and burgeſſes to reſtore 
| at; aan him, or fignify the cauſe ; who returned, that he, being church- 
cauſe of dif= warden, preſented one of the burgeſſes maliciouſly without cauſe, 
franchiſemem. for being abſent from the perambulation ; for which being te- 
Lot. 232. buked bv the mayor he ſaid contemptuoufly, I care not for 
2. Lev. co. (Mr. Mavor nor any of the burgeſſes; and for this cauſe he wa 
Palm- 455- expelled. —And it was held to be no cauſe of expulſion ; wheretore 
11. Co. 98. a. 0” f ſti . d d 

$:iles, «61. there was another writ of reſtitution awarded. 

Salk. 426. (a) Of mandamus, See 4. Com. Dig. 205. 5. Mod. 257. 


Michel again Sir John Croft and Others. 
Trinity Term, 11. Jac. 1. Rell 119, 


To a ſeire facies gc RE FACIAS upon a judgment in debt againſt Thomas Riv 
on a judgment for two hundred pounds againſt his terre-tenants. The ſheriff 
in debt againſt returned, that he warned * Creftand three other terre- tenant 


ene gelen. The three made default. Sir John Croft pleaded, that one Thomas 


dants may plead Rivet was terre-tenant of twenty acres in ſuch a vill, which ar 
that there the lands of the ſaid Thomas Rivet, againſt whom the —_ 
was no ſci'e fa- as at the time of the judgment; and demands judgment, 1 


=, gy ſhall be put to anſwer, until the ſaid Thamas Rive: be ware 


dants. 3. Co. 13, 14. Cro. Car. 295, 518, Moor, 524. 2. Vent. 104, 395. 1 Salk, 398. © 
2. Saund, . 23. 1. Mod, 236. The 


Carr 19. 
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The plaintiff thereupon demurred: and after argument at the bar, Micser 


it was adjudged for the defendant, that the plea was good. 8175 n — 


Hovonrox, Juſtice, ſaid, There is difference betwixt a /cire and Others. 

facias to have execution upon a judgment in debt, and to have c 4. Be, Abt 
ecution upon a judgment in a real action: for in the laſt, this 8 4. 
not any plea, for every tenant ſhall anſwer for that which he hath, Stra. 461. 
and the one may loſe, and the other not; but in a ce facias to 
lave execution of a debt, becauſe every one ought to be contri- 
butory for his part, the one ſhall not anſwer as long as he can 
thew that another is contributory with him: and although the 
ſheriff returned, that ſuch are terre-tenants, yet that ſhall not con- 
clude the defendant, but that he may ſay, that another is terre-te- 
nant of parcel, who is not warned ; and a purchaſer cannot haye 
an audita quere/a, until he be grieved by the execution ſued againſt 
him, as 17. Af. and 17. Edw. 3. pl. 29. and being warned, if he 
do not plead, that another is terre-tenant, who ought alſo to be 
charged, he never afterward ſhall have an audita querela : and that 
one may have an averment againſt a ſheriff's return, appears by 
2. Elix. Dyer, 17 3 41. Edw. 3. pl. 36. 11. Edw, 3. Brevium,” 
:$6. where this plea pleaded was allowed to be good; but that the 
writ ſhould not abate, and that the defendant ſhould not anſwer 
until the other was warned. Vide 12. Edw. 3. Executor, 77. 
—V herefore it was adjudged for the defendant, 


Roberts againſt Trenayne. 
Trinity Term, 14. Jac. 1. Rell 850. Cirnub. 


TRESPASS de clauſo fracto in Northall. Upon not guilty pleaded, Money lent on 

a ſpecial verdi was found, that Cyprian Cory was ſeiſed in fee 2 mortgage tor 
of the land in queſtion; and that it was agreed that one ary * 5 Cs at 
fidington ſhould lend to him one hundred and fifty pounds, and for = 2 
the ſecurity of the repayment thereof Cyprian Cory leaſed to the faid quarterly, if the 
wary Addington this cloſe for ſixty years, to commence at the end d ſo long 
ot two years, upon condition that if he paid the one hundred % is uſuli- 
and fifty pound3 at the end of two years, the leaſe ſhould be void ; — 
ind it was then further agreed betwixt them, that the ſaid Cyprian — y; and 
Gary, for the deferring and giving day of payment of the ſaid one although the 
aundred and afty pounds for two years, ſhould pay unto the ſaid P2yment of the 
Mary 2 or intereſt yearly twenty-two pounds ten ſhillings . — of 
quarterly, if the ſaid Mary Addington ſhould live ſo long: that in tn 
ferformance of this agreement, ſhe lent the ſaid Cyprian Cory one be ſecured by 
wndred and fifty pounds, and he made the ſaid leaſe for ſixty years, 4 rent deeds. 
nd granted by fine to the ſaid Mary Addington an annual rent of Ante, 26. 253- 
Se pounds ten ſhillings, to be paid quarterly, if ſhe lived Moor, 398. 
o long, and afterwards conveyed the inheritance to the plaintiff ; 2 * 2 
E that the ſaid one hundred and fifty pounds was not paid; and Is _ 24 

at the ſaid Mary Addington took to huſband Trenayne, who entered 5. Co. * 
or non- payment; et ft ſuper totam, &c. 1. Lotw. 469. 

Carth. 68. 

Reer FIRST 8 was, Whether it were an uſurious con- 1. Shower, 8. 
at within the ſtatute, becauſe it was a mere caſual bargain ; for 1. Alk. 301. 


he die before any day of payment of the rent, the rent was Hauk. P. C. 
Sone, zo. 


Cas r 20, 
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Cowper, 112. gone, and yet he ſhould retain the one hundred and fifty pounds 


671. 770. for two years, and paynothing for it?—lT was RESOLVFD, thet it 
2. Bl, Kep. was an uſurious bargain; for by intendment ſhe might live abore 
267. ; it is an apparent pothbility that the ſhould receiv 
© Wives Bayh two years, and it is PP po * e 


that conſideration whereby ſhe is within the ſtatute, Jide 5. Co, 7% 
Clexton's Caſe. 


If ſeveral feev. StcoxpuLY, It was moved. Whether this lcafe, being taken for 
canta. we payment of the principal money, and not for the payment of 
— eto the uſury, be within the ſtatute, to make the bargain 
US contract, 7 P 1 b e 1 f. I; ont 2: 
via. one for the VoId '—1[T WAS RESOLVED, that it is, becauſe it is for tlie ecurity 
principal, and a of money lent upon intereſt, and for the ſecuring of that which 
«.ftecent one for the {tatute intends he ſhould loſe : for otherwiſe it would be an 
eee evaſion out of the ſtatute, that he would provide for the ſecuring of 
eee the payment of the principal, whatfoever uſurious bargain wa 
en made, which the law will not permit. 

Cro. Eliz. 28. 2. Lev. 8. Skin 348. 7. Hawk. P. C. 532. 

In an inferma- "THIRDLY, It was obſected, That this verdict found, that there 
6 „ for perjury was an agreement between them in the fame manner prout, &a 


en 5. Elia e. 9. but it doth not find that it was corrupte agreatum, winch ought to 


336 551- 


| 8 0 
— 8 preciſely found, to draw him to be an offender within the fa. y 
keged to have e a . . *C » 
deen fly tute; and therefore in an information, if it be not alledged that t 
e. co/rupte agreatum fu't, it is nat good: ſo upon the ſtatute ot 5. Elz. 6 
committed; bur c. 9. of perjury, if it be not alledged that he voluntarie et _ 6 
„ de d. — SED NON ALLOCATUR; for 6« 
eee e. diff — 3 5 which ought to be 6 
wſury is good, there is a difference F 
mough it do not preciſely alledged, and a ſpecial verdict wherein ie circum- w 
snd that the ſtances are found; which being apparent to the Court to be uſuri- h 
agrerment ous, and cannot by intendment have any other conſtruction, it 
e ſufficeth ; and here it is apparent, that the money was lent for in. N 
4 ee de tereſt, and is more than the ſtatute permits ; wherefore, being uſur * 
1 re e apparent, the Court ſhall judge it accordingly. And the caſe 0! 
1 - "pag eri |; ited to be adjudged, that if the corrupt 
14 Cro. Car. 50. Higgins v. Mer cin was cited to adjudged, tha | re 
{19 Hetley, 12. agreement be not expreſſed in the verdict, and the matter is appi- ta 
4 Hale, 56 o the Court to be uſury, there the jury need not to ſhew that h 
11] & Hale, 253. rent to the Court to be uſury, the e t 
[i189 372. 294 it was corruptly, for res ip/a loquitur : otherwiſe it is, if it be but 
1 2 Hark. > ©, implied. Wherefore it was adjudged for the plaintiff. 16 
g | 25S. 326. NorE, That DopxRfDOE, Juſtice, took theſe differences in cas th 
| | | ne, cf uſury. | A 
1 : . 4 th 
14 if money be FIRST, If L lend one hundred pounds, to have _ _—_ : r 
14 kt on a ri/g4e twenty pounds at the year's end upon a caſualty, if the _ a 
1 * more than goes to the intereſt only, and not to the principal, it is J i 8 
1 al intereſt, 5 rincipal again, come wha 
| | - the eaſuley on " ef _ Nt er. ab, 4 in hazard, it th 
1 n : and it was therefore adjudged in the comm" for 
1488 reſt only, it i not then uſury : and it was therefore adjudg By 
#+þ uſory, pleas, in Dartmouth's Cafe (a), where one went to We 
1-8 Ante, 252. and, and another lent him one hundred 1 8 ar 
"4 eng : WE” . 2 ec 1 e ve: 
1 Co. Enz. 25. victual his ſhip; and if he returned with _ 2 = ha 
4% 643-742. bave ſo many thoafand of fiſh; and expreſſes at What 
bs | | __ 3. which exceeded the intereſt which the ſtatute allows; — 
1 Bo . 54s . Burr: 7% 
| | Hard. 518. ». Bulſt. 36. 1. Sid, 182. 2. Ch. Caf. 130. Vern. 253. ety» ** cop vel 
1 j | 9. Bac. Abr. 6-1. 69t. 1. Hawk, P. C. 531. and the cafes there cited, 2, Bl, Rep. 863 | wi 


ee c w_ (e) Ante, 209, i 
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if he did not return, that then he would loſe his principal; it was 
adjudged to be no uſury. | 

SECONDLY, If I ſecure both intereſt and principal, if it be at A loan at more 
the will of the party who is to pay it, it is no ufury : as if I lend tan the legal 
to one a hundred pounds for two years, to pay for the loan thereof _— ere 
thirty pounds, and if he pay the principal at the year's end, he it by the 2 
thall pay nothing for intereſt, this is not uſury; for the _ hath ment of the 
his election, and may pay it at the firſt year's end, and ſo diſcharge principal, che 
el — — 
reſt. 8. Co. 69. b. . Ark. 342. 351. 2. Burr. 891. 2. Vent. 254. 1. Sid. 37. 5 Bac. Ab. 483. 
i, Mawk. P. C. 532. Cowp. 113. 794. Dougl, 712, 


Sheriff againſt Wrotham. Cas 22. 
Trinity Term, 15. Fac. 1. Roll 61 8. 


RESPASS, quare clauſum fregit at Ridgwell. Upon not guilty On a devife of 
T pleaded, a ſpecial verdict _ 11 Fn : Cm - — 8 

William Made, being leſſee for twenty-one years of the land in ** and after the 
queſtion, by his will deviſed the benefit of his leaſe to Alice his, ja trap 
wite for fix years after his death; and further deviſed, that after ue come 
the faid fix years ended, “ then Joh my ſon, if he come home, « home, thall 
« ſhall have the benefit of my ſaid leaſe during the reſidue of the © have it for 
«term; and if John my fon doth not then come home, then — 
alliam my ſon ſhall poſſeſs and have that leaſe to his benefit , bn = FE 
« until John my ſon do come home.” And he deviſed to his « not then 
wife all his goods, chattels, and implements of houſe, and made “come home, 


her executrix, and died. « C. ſhall poſ- 
*« ſefs and have 


Alice enters clamando virtute legationis. William the ſon, during « the leaſe until 
the fix years ¶ John being beyond ſeas and not returned), made his * B. do come 
will, and deviſed that leaſe to Hefter his wife, and made her his exe- home; C. 
cutrix, and died. The fix years afterwards expire; John doth not uy Ark 
return; and Heſter takes to huſband the plaintiff, who enters: Alice — 3 
takes to huſband the defendant ; and the queſtion was, Which of expire, and if 


theſe had right ? D. do not come 
: : , p „ dome, it ſhall 
After divers arguments at the bar, it was adjudged for the plain- go to his exe- 
tiff, that Hefter had good right as legatee or as executrix of MVilliam cutrix. 
the younger ſon. although he died before the fix years expired. — 395- 461. 
And although it were objected, that it was a mere poſſibility in 2 
the ſecond ſon, and that he could not have it unleſs he ſurvived 1. Roll. Ab. 926. 
the fix years and his brother did not return, ſo as there were two 2. Roll. Ab. 48. 
contingencies therein, and it was never veſted in the teſtator, and 3 
therefore he could not deyiſe that his executrix ſhould have it, for &. Ela. 378. 
he can take nothing unleſs her teſtator had the intereſt in him, 1.$id. 344-188. 


for ſhe cannot take it as bona te/tatoris, when the teſtator never had 3: 3 
it: 1. Wut. 105. 


, 220. 

Yet ALL Tye Cover held, when it was firſt deviſed for fix + 
rears, and afterwards for the reſidue of the term, it is not a poſſi- 2+ Atk. 376. 
llity, but the intereſt of the term after ſix years expired. And al- — — 
though it ſhould be aecounted to be a poſſibility in the teſtator, 0 — 1 
yet foraſmuch as it is ſuch a poſſibility that the term might have Chan. Caf. 132. 
veſted in him, if he had lived until after the fix years expired, the 
wife by her entry having agreed to that legacy, the reſidue of the 

term 
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Syurniyy 
again 


Wioerk An. 


Carr 22. 


If a rent-charge 
he granted in 
fee with a 
clauſe of di- 
ſtreſs, ant a 
fine be levied of tuher, 8. Fac. 1. by indenture enrolled within fix months, granted 
the lands to the à rent of twenty pounds a year to Iſaac Parden, and his heirs and 


wn 4 aſſigns, payable at Michaelmas and the Annunciation, with clauſe of 


that if the fai 
yearly rent 
thould be be- 
hind, and no 
ſutficient di- 
ſtreſs, the 
grantee, his 1 a ; 
heirs or aſſigns, after expreſſed : ©* That if it ſhall happen the ſaid yearly rent of 
1 twenty pounds to be behind and unpaid, and that not 1 
- rent be paid: ones A; und- 
roms diſtreſs can be found upon the premiſes, or any reſcous, po 
becoming ar- 
rear, the grantec | 
may enter ; fer ©* his heirs and aſſigns, into the ſaid lands to enter, and to haveand 
this is not a 
8 aA « with the arrears thereof, if any be arrear, be fully ſatisfied to the 
uſe, and ſhall 
be conſtrued 
according to 
the intent of 
the parties. 


Ca. Lt, 203- . _— EE in 7 
PREG by William Fiſher, and not paid, nor yet is paid; that in 77 
2. Roll. Ab. (8. | 

799. Moor,831, 2. Leon. 246. f. Sid. 344. Fearne, 423. 3, Bac. Ab. 119. 420. Jon, 


Michaelmas Term, 16. Jad. 1. In B. R. 


term might have veſted in him without any other ceremony, it 
was held, that that poſſibility might well go to his executrix, and 
the executrix ſhould have it becauſe it might have veſted in the 
teſtator. - Vide 3. Co. 19 Beraſton's Caſe, that a term certain being 
limited to one, and after that it ſhall go to another, is not a con. 
tingent eſtate, but a mere intereſt. Jide Plowd. 519. Welden's Ca; 
and 10. Ce. 51. Lampet's Caſe, ſo reſolved. And although a judg. 
ment was cited it this court Trinity Term, 8. Fac. 1. Rel 439. in 
Price v. Atmere (a), that ſuch a poſſibility of a term ſhall not go 
to an executor or adminiſtrator, they held that it was not lay, 
but conceived the reſolution in Lamper's Cafe to be good law in 
this point. And it appears here, that the defendant hath not any 
colour of claim; for it is limited to her but for fix years, fo the 
ought not to have it for a longer time ; and that _ was not to 
have it, unleſs he were returned; wherefore it veſted in Milliam 
and thereupon adjudged for the plaintiff (5). 


(a) 2. Roll. Ab. 916. ſor until they expired he had no intereſt; 

but in 1. Roll. Abr. 916. that his executor 

(5) la the abridgment of this caſe ſhould have it, becauſe it was a poſſibility 

2. Roll. 48. it is ſaid that Millan could not fixed in the teſtator, and depending cnly 
deviſe this poſſibility during the fix years, on the act of God for its prrieQion, 


Havergill egainſt Hare. 
Hilary Term, 13. Jac. 1. Roll . 


FJECT MENT of a le:ſe of William Fiſber, of lands in Plun- 
ſted, for three years. Upon not guilty pleaded, a ſpecial ver- 
dict was found, that | | 


IWillam Parker was ſeiſed of that land in fee, and the gift O. 


diſtreſs ; and by the ſame indenture covenanted, for himfelf, his 
heirs or affigns, upon requeſt by the ſaid [/aac Warden, his heit 
and aſſigns, to levy a fine of the faid lands to Robert Hill and Hi. 
liam Pewall, which tine ſhould be to the uſes following, and that 
they ſhould ſtand and be ſeiſed to the uſes intents and purpoſes 


breach, or replevin, ſhall happen to be made, that then and from 
e thenceforth it ſhall and may be lawful for the ſaid Iſaac Yard), 


* enjoy the rents thereof, until the ſaid rent of twenty pounds, 


* faid Iſaac Harden, his heirs or aſſigns.” The find, that the 
ſaid Iſaac Warden, by deed indented and enrolled within the fix 
months, 12. June, anno g. Fac. 1. bargained and ſold that rent !0 
William Fiſher the leſſor, with all penalties, forfcitures, profits, 

advantages compriſed in the ſaid indentute; that in 19. C45 7 
11. Fac. 1. the rent due at Michaelmas, being arrear, was demande 
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Ferm, 12. Fac. 1. William Pewall, at the requeſt of Milliam Fiſher, Han 
levied a fine to the uſes compriſed in the ſaid firſt indenture ; that 2 
afterwards, 23. September, 13. Fac. 1. William Fiſher diſtrained for ““ 
this rent of ten pounds due at Michae/mas, 11. Jac. 1. and im- 

unded the diſtreſs, and the defendant ſued a replevin, and had 
the diſtreſs delivered by replevin; and that William Fiſher entered 
and let it to the plaintiff for three years, prout in the declaration; 
and the defendant ouſted him; et %, &c. 


This caſe was often argued at the bar, and afterward at the 
bench. 


Tur FIRST QUEsT1owN made was, Whether the entire rent not 
being arrear, but only ten pounds for half a year, be a cauſe of 
entry within the provi/s for that the words thereof are, ** if the 
« {z;d rent of twenty pounds be arrear,” and doth not ſay, or 
« any part or parcel thereof, &c.“ and this being a condition 
ought to be taken ſtrictly, —But as to that, ALL THE JusTICEsS 
agreed, that it is a ſufficient cauſe of entry; for the rent is arrear, 
and he may have an aſſiſe de redditu pred. although halt a year's 
rent is only in arrear, and it is within the words and intent of the 
condition. Alſo this is not a condition, but a limitation of the 
uſe, which is to be conſtrued according to the intent of the par- 
ties; and the words are not, if twenty pounds rent be arrear,” 
but © if the rent of twenty pounds be arrear;” and that is ſaid to 
be arrear, if any of the half year be arrear. Wherefore this non- 
payment of the ten pounds, and replevin brought upon the diſtreſs, 
are ſuthcient cauſes of entry. 


Tux SeconD QUESTION was, Whether this contingent and If a rent in fee 
future uſe to riſe upon non-payment of the rent, and the replevin de granted, and 
ſued upon the diſtreſs, which was limited to 1/aac Warden, his heirs „ fe vie to 
and aſſigns, be transferrable over by this indenture of bargain and ,,, 
lale? for it was ſtrongly urged by the defendant's counſel, that it that if the rent 
is matter in privity and poſſibility only, which is not transfer- be arrear the 
rable before it falls in OW ALL THE JUsTIC&s reſolved, that nter may 
it being a matter of inheritance, and being for the ſecurity of the > 
payment of rent, and waiting upon the rent, might well be trans- and future uſe 
terred with the rent, and by the grant of the rent the penalty and to riſe on the 
advantage well paſſed; but if it had been a mere poſſibility or a on- Nyment of 


contingent eſtate, not coupled with any other eſtate, then it had — * 
not paſſed. 


over, by bargain 
and ſale, with the rent, 2. Roll. Ab. 48. Cro. Car. 359. 503. Plowd. 56. Ld. Ray. 52. Fearne, 42 3, 
2. WiC, 166. 2. Bl. Com. 265. 314. 


Tumvrv, Admitting it to be a ſufficient breach, and that he A fine levied to 
bath the title well conveyed to him, the queſtion then is, What the granzeeof a 
ſtate he gained by his entry? becauſe the words are, that he — 

' ſhall enter and retain until he be fully ſatisfied.” Whether he limited by way 
th ſuch an eſtate as that he might make a leaſe for three years of uſe, to enter 
out of it? and, Whether the leſſee upon ſuch a leaſe may maintain on non- pay- 
in ee ment! for it was much inſiſted upon and very ſtrongly urged went of the 

at the bar to the contrary ; but only that he ſhould have the lands pe. 8 —— "ou 

40, as a pled ſuffi lth id.— « be folly Catis 
gl as a pledge, or as tenant at ſufferance, until the rent was paid.— « be folly alis. 
. fied,” conveys to him on entry an eſtate in poſſeſſion, of which his leſſee may maintain ejectment; for 
its naß a conditional inheritance until the rent be paid. 1. Rell. Ab. 846. 2. Roll, Rep. 12. Poph. 
826. 147. 3-Bulſt, 250. 1. Sid. 223. 262. 344 Raym. 135. 158. 1. Saund.112, 1+ Lev. 170. 
. 246, Cro. Car, 512, 2. Bas, Ab. 172. 4. Bac. Ab. 462, 


But 


\ 
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Havz zen But ALL THE JUSTICES reſolved, that he had ſuch an eſtate that 

aint he might make a leaſe, and that this leaſe was good until the rent 

vas paid; and it is 9 a conditional inheritance which ſhall go 

See Mr. Har. to his heirs and aſſigus, but always determinable upon the payment 

grave's Co. Lit. of the rent, as in the caſe in Littietan. Feoffment reſerving rent 

p. 203. note( 3). upon condition to re-enter and retain until he be ſatisfied, it is 

no abſolute defeat = the eſtate, _— 1 as a pledge. id: 

44 4 $4, 21. . N. 9. Edu. 3. pl. 5. Dyer, 515, 

14. l. * 4+ 8. Co. 90. g 6 1 00 

R-. If a man Tukx Fouxru QUesTION was, Whether this rent of ten 

grant a tent- pounds due and demanded before the fine levied (at which tine 

2 for non- payment no uſe could be raiſed), and afterward tlie fine 

ts boy 0 flee to is levied, and then a diſtreſs is taken for the rent due before the 

the uſes, in- fine levied, and afterwards rep/evin ſued thereupon, gives title of 
tents, and pur- entry to Milliam Fifher ? 


1 = And in this point the Juſtices were divided. HovcnTox and 
kind, the prantee DODERIDGE held, that he had not any title to enter; for. this 
then and from rent being due before the fine levied, by the levying of the fine 
—— m3Y the uſes were raiſed, and not before, and that cannot extend to 
terward the fine the rent formerly arrear ; for it ought to be arrear after the uſe 
is levied, Whe. Taiſed, and there ought to be a diſtreſs taken for that rent which 
ther he can en · is arrear after the uſes raiſed, and not to any rent before; for the 
ter for rent words are, If the rent be behind, and diſtreſs taken, and replevin 


eee * ſued, then, &c.” which cannot refer to any rent due before the 


fore the fine fine. | FO 

W CroKE and MonTAGUE held, that the fine levied and the firſt 

2. Roll. Ab. 300. indenture 8. Jac. 1. (which was before tlie rent due) were but an 

2.Co. 93. aſſurance, and therefore being levied hath his effence for the raiſing 

ey 99 of uſes, and is guided by the firſt indenture, which was Jong time 

_ 5 before the rent due; for the execution of all things executory re- 
ſpe& the original act, and ſhall have relation thereto, and all make 
but one act, although done at ſeveral times; as the Ear! f Rit- 
land's Caſe (a), covenant to levy a fine of a hundred acres within 
the year; the year expires, and a fine is levied ef cighty acres, the 
fine ſhall be to the firſt uſe. Alſo there is no cauſe of entry, but 
for the diſtreſs taken, and the replevin ſued, which are both after 
the fine : wherefore they held that he might well enter. Butif 
the diſtreſs had been before the fine levied, and the replevin after, 
it might peradventure have been otherwiſe : wherefore for thi 
point they would advite. 


() 5. Co. 36. b. 
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ce 23 The King againſt the Executors of Sir John Daccombe. 
; In the Exchequer. | 
A beneficial KING JAMES made a leaſe to oh Daccombe and others, 


— pt; of the proviſion of wines for his Maſeſty's houſe for ten * 
in truſt, is for. in truſt for the Earl of Somer ſet. They made a leaſe for all the 
ſeited to the term except one month, rendering nine hundred pounds 2 year: 
king on an at- The earl of Somerſet being afterwards attainted of felony, the 
tainder of high queſtion was, Whether the truſt which was for the ſaid earl wi 


_— 307. forfeited to the king by this attainder? And it was referred to 
al 


Hob. 214. 3. Co. 3. a. 12, Co. 2. Hard. 405-495, 1. Lev, 279. 1. Sid. 260. 1. Aud. 
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all the Juſtices of England, by command from the king, to be con- The Ki 


3 3 againſt 
ſdered of, and to certify their opinions. 2 


TANFIELD, Chief Baron, now delivered all their opinions to cf Sir Jeux 
be, that this truſt was forfeited to the king; and that the executor Pacconne, 
ſhall be compelled in equity to afiign the reſidue of the term and roger, 223. 
the rent to the king. And he cited, a Caſe to be adjudged 24. Klix. Bunb. gz. 
where one Birket had taken bond in another's name, and was after- 1. Hale, 248. 
wards outlawed, that the king ſhould have this bond; and that ., Wi —_ 
in 24. Eliz. one Armſtrong, being leſſee for years, aſſigned the * 80 
leaſe to another in truſt for himſelf, and being attainted of z. Com. Dig. 
felony, this truſt was forfeited to the king. But he ſaid they all 653. 
held, and fo it was reſolved in another caſe, that a truſt in a free- 1· N. Rep. 159. 
hold was not forfeited upon attainder of treaſon, ——NoTe, This 
caſe I had from the report of Humphrey Davenport, Who. was of 
counſel in this caſe. 4 


The King againſt John Death. Care 24. 


In the Exchequer. . 
Trinity Term, 15. Jac. 1. Rall 


II. was found by inquiſition, that one York had recovered five 

hundred pounds in an action on the cafe, for words, againſt Forfeiture. 
fehn Allen (a). Afterwards John Allen and Edward A. , purchaſed 8% 11. 
nd in fee, and aliened it to John Death. York was outlawed, and Lane, 20. 117. 
ſo his debt became forfeited to the king. The queſtion was, Lit. Rep. 125. 
Whether the king ſhould have execution of the moiety of the 5-52 56. 
moiety of John Allen, or the entire moiety ?—And 1T was RE- 277 n 
SOLYED, that he ſhould have the entire moiety, although York 1985 
ſhould have had but the moiety of the moiety ; but the debt 
coming to the king, he ſhall by his prerogative have execution of 
the entire moiety : and it was adjudged accordingly, 

; (a) Vide Ante, p. 78. 


Dalton againſt Barnard, Cat 25, 
Trinity Term, 16. Jac. 1. Roll . 


TRESPASS, | Whereas he was ſeiſed in fee of the mandr of Vie feria. 

174 in Ruſtington and Le/ingham ; and he, and all whoſe te, 150. 191. 
tſtate, &c. have had eſtrays within the manor, as to his manor ap- = 676. 
pertaining ; that the defendant, 9. October, 1 5. Fac. 1. one ox; 


coming as an eſtray into the ſaid manor at Leingbhum aforeſaid; took adapts ab 


4 - 2. Roll. A b. 618. 
nd carried away. Hob. 56. 


The defendant pleaded non culpabilis ; and being found for the © - "as 
plaintiff, it was moved in arreſt of judgment, that the wenire facias A 8 
We ill awarded; for the venire facias is of Lefinghain, where it 
ught to have been of the matior of Ruſeington, or from both vills, 


VIA. Ruſtington aud Lefingham. 


Sed non allecatuy j for it doth not a | ipti 
5 6 ppear, that the preſcription 
5 * Nie as now it ought to be brought ; but the treſpaſs 
alledged in Le/ingham, and he pleading nen culpabilis, which 


0 


e 

a: | for that he never took the ox, or for ſome other cauſe, the 

cre facias was therefore well awarded: it was therefore adjudged 
T the plaintiff, 


edo. Jae. oh Califord 
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I Califord and Joan his Wife againfl Knight. 
| | | Trinity Term, 16. Fac, 1. 


To ſay a woman A ETION FOR WORDS: *« Thou” (meaning the aforeſaid 
is a thievith, Jun ) * art Mutcomb's hackney; thou art a tnieving whore, 


ee Dot «and a pocky whore“ (meaning that the ſaid Jaan had the Frenh 


pox), “ and | will prove thee a pocky whore.“ The defendant 
pleaded not guilty ; and found againſt him: and after verdict it wx 
; bg 13. moved in arreſt of judgment, that theſe words are not actionable 


Ante, 439» 


Stra. 1189. for the firſt words, Thou art Mutcoms's hackney,” and the fe. 
2. Term Rep. cond words, © Thou art a thieviſh whore,” are not any accuſation a 
473. of felony, for ſhe may be thieviſh in that which is not felony; 
and for that purpoſe two precedents were cited, v1z. Powe! . 1 
Hutchms (a), and Robins d. Haberden (b). And for the laſt words, 4 
the iunuendo cannot make the words to be intended the French por, f 
hen it is not ſhewu by any other circumſtances, as to ſay that 1 

me was laid of them, or the like. — And ALL THE Cour was of 
that opinion ; wherefore it was adjudged for the defendant. ; 
| (4) Ante, 204- (5) Ante, 65. a 
a he 
a | Violet againſt Blague. - 
A ſhip lying at PROHIBIT ION prayed to the admiralty, for that 7olet libelled 1 
anchor at Lime- in that court againſt Blague, ſuppoſing him to be in a thiplying thi 
%% not at anchor at Limehouſe. The libel was in nature of a detinue at 33 
_—_ the * the common law; and becauſe it is 17 cor pore comitatũs, and not 
— within the admiral's juriſdiction, the prohibition was prayed; and FA 
ini. 34.141. 2 Caſe cited in 13. Fac. 1. where a thip lying at anchor at Blat- ; 
— ec * wall was broken by another ſhip, and thereupon ſuit being cou- ex 
Moor, 892 916. menced in the-admiralty, a prolubition was granted. —ET TEAC, rep 
2 32323 KIA Nit was granted in this caſc. Vide Temp. Eds 5 9. 9 — the 
egg —_ 192. 46. Edw. 3. Couuſuuce, 30. & Edu. 2. Corane, 399 upc 
7. Sig. 178. 1. Com. D:g. 276, 1. Bac, Abr 623. hay 
| Ane 
eſtit 
Ci 28. | Sly againſt Finch. 2 
| | 1 
A feire ſacia. QCIRE FACIAS was brought againſt the defendant, as the ſheni af 
2 of Glocefler, for that the plaintiff having brought a Jon job imp 
"_ * upon a judgment againft one Turke of one hundred and ſixty poun 0 


fa. that he tas directed to the defendant Finch, he returned, that he had _ 10 he 
leviedthe goods, lis hands goods to the value of ſeventy-two pounds, and ha 


and that on ex- as much of them as amounted to eleven pounds; and that 1 . * 
poſing — . ſidue remained in his hands, pro defeclu emptorum, until ſuch 22 jurn 
2 tur at which time he put them to ſale, and they were then re pr 

not on f rerum from him; upon which return the /cire facias was brought, C 

that he levied, prehending all this matter: whereupon the defendant demur AC 
— —_— in After argument at the bar, it was argued at the bench. od by 
bis hands ,  FlIoUGHTON, frfftice, held, that a ſcire facias lay not in * — 
Has enple- It was agreed on both ſides, that the return is not good 5 „ 
— Poſt, 566. Brown. 5+ Moor, $86, 1. Roll. Rep. 57, Godb. 76, March. 13. * 
Car. 1 9 549% | : eſcit 41 


oreſaid 
whore, 
French 
endant 
it was 
nable 
the e- 
uſation 
ſelonr: 
ell d. 
words, 
<h por, 
@y that 
was of 


libelled 


1plying i 


tinue at 
ind not 
ed; and 
k Blact- 
ig com- 
ER Ct 
Ur), 


309 


Michaelmas Term, 16. Jac. 1. In B. R. ö 515 


teſcue, and that the ſheriff by this return hath charged himſelf, Sr 
The queſtion only is, Whether he hath charged hintiſelf by this 
writ? And he held that he had not; and to that purpoſe he cited 
44 Hen. 6. pl. 30. Dyer, 241. & g. Edw. 4. pl. 50. For al-* On 343- 
though the ſheritf hath returned, that the goods are of the value 17. 1056 

of ſeventy-two pounds, it is not any eſtoppel to him, but he may 1. ur. 27 
ſell them for more or leſs, as he can get for them; and therefore 1. Bl. Rep. 67. 
it is not reaſonable he ſhould be charged with that eſtimated value. 


DoDERIDGE, Fuftice, to the contrary, and that the ſheriff is 
chargeable by the ſcire facias, for he cannot diminiſh aught from 
the power that the law gives him ; and for that purpoſe he cited 
10. Edw. 2. Execut.” 147. 2. Hen. 4. pl. 15. 13. Rich. 2. pl. 74. 
The ſtatute of Meęſiminſler the ſecond is, Quad vicecomites mul- 
« rat;es dant reſponſiones, quod non poſſunt exequi præcepta regis propter 
" reſiſtentiam poteſlatis alicujus magnatis, de quo caveat vicecomes de 
* cętere, quia hujuſmodi reſponſiones redundant in dedecus dom. regis et 
* corone ſu. | 


ANOTHER QUESTION hath been made, Whethet the ſheriff 
hath charged himſelf by this return? And he held, that if he had 
returned only, guad remanent in manibus = defectu emptorum,” 
he ſhould have charged himſelf, for therein he had done his office; Hob. 466, 
and in ſuch a caſe a diſtringas ſhould iſſue to ſell the goods, and 
deliver the money to the new ſheriff, according to 34. Hen. 6, But 
when he faith further, that they are reſcued out of his cuſtody, he 
therein hath miſdemeaned himſelf, and therefore he is chargeable. 
33. Hen. 6. þl. 1. Dyer, 141. 


Tump. v, He held, that the ſheriff had charged himfelf by this 
fare facias as well in regard of his mifdemeanour, as alſo for that 
he hath his remedy over : - nor may we award a writ de venditioni 
exponas, becauſe it is contrary to his own return, and ſo abſurd and 
repugnant. To the objection, that 5 he had ſeized ; 
the goods again, ſo as now he may ſell them, and make execution 
upon a vend:t;ont exponas, he thereto anſwered, that he ought to 
have pleaded it to * ſcire facias, and it had been a good anſwer. 
and whereas it was ſaid, that he ſhould not hay <s upon this 
eſtimable value; as to that, he ſaid, if a fieri facias iſſue to the ſhe- . 
ff, and he takes divers beaſts, and return, quid cepi tatalla ad va- Godb. 276, 
latiam 1000. and afterward the cattle die for want of meat, in this Hob. 205, 206. 
aſc he ſhall have the value from the ſheriff himſelf; for it is now Wk Ab. 79- 
mpoſhble they ſhould be reduced to any other certainty. * 


. againſt both; and that in this caſe he ſhall be 
c with à diftringas vicecomit. ad habendum denarios hic in curid. 


; MoxTacue, Chief Juſtice, accorded with DoDER1DGE.—£t ad- 


Britton againſt Wade.  Cair 29. 


ACTION OF TROVER, and converſion of two lambs. The A vicatage en. 
defendant was found not guilty for one of them ; and for the dowed in the 
"ar, the jury gave a ſpecial verdict to this effect: r 


continues 


oba, 
ede he bam, when the priory to which the advowſon was appropriate obtain a bull — the pope, 
— hy re the prior ſhould appoint a monk to the cure, removeable at the will of the prior. This 
and 4, He tion of the vicarage 3 for, being before, it is not within the ſtatutes 15. Rich. 2, c. 6. 


LIE Ns The 
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Ba Tron The prior of Denxire was ſeiſed of the alvowfon of Nas tan, a. 
A propriated to their priory, and alſo of the vicarage of No, which 
* vicarage was endowed with the altarage and ſmall tythes ; and thi, 


Rep. 97. 127. 


S. C. Palm. 113. ſo continued until the reign of Henry tlie ſixth, when, upon the 


219. prior's petition to the pope in regard the priory was poor, &. ＋ 
1. Bum Ec. the pope granted by his bulls, qued de cetero the prior thould ap- 
aw, $3. point one of his monks to officiate the cure, who ſhould be re. it 
or ad 1 4 _ and the queſtion was, W hether the - 
icarage was hereby diſſolved! | th 
A vicarage GeorGr Caoke and DAvENPORT, for the plaintiff, (aid, that "g 
— 3 in regard here was not any act of the ordinary's, nor any licence Uh 
kar WO gage © - ge be objected, that the vicarage ſhould nut 8 
ordinary and aſ- thereby iſſolved. 
fent of the king. 88 a 
Originally it Crew and Nov, for the defendant, thereto anſwered, that thy | 
was uſua!, but Want of either of them cannot ſet a-foot this vicarage; for the oi. qu 
not necefſary, dinary's act or concurrence was not requiſite, it being good enough 
when a church by the pope only, becauſe at that time the pope was ſupreme or- * 
| — qa dinary, to whom the inferior ordinary's ſubmitted : and it was ma 
dow a vicar good allo without the king's licence, in regard that the making * 
with parcel of and endowing were ſpiritual ads, and done by the ordinary, the tþ 
the rectory, and patron not having any thing to do therein: Gan eodem mods quid N 
— factum eft diſſolvitur ; as in 14. Hen. 5. pl. 16. it is ſaid, that the 1 
popeas ſupreme making of a vicar is a ſpiritual act. The ſtatute of 15. Rich. po] 
ordinary; but c. 6. enacts, that upon every appropriation, &c. the ordinary of An 
now, by 15. the place ſhall provide, that the vicar be well and ſufficiently en- mn 
Rich. 2. ©. 6. dowed; ſo that the power of the endowment is given to the ordinary ſol 
o_ 2 — only. But in regard tag ordinary did not perform that which ws app 
propriations the intent of the ſtatute (which was allo deſective), it was aiter- die 
Ghall be void, if wards provided by the ſtatute of 4. Hen 4. c. 13. that in cvery 2 
z perp-wal vi- church appropriated one thould be ordained vicar perpetual, ad pf. 
ee be canonically inſtituted and ind ucted, and conveniently endowed Ha 
| dutted, ant by the diſcretion of the ordinary; ſo it is plain, that the vicar u tem 
properly en. do bo endowed by * ordinary only. And e 2 
dowed; bot the 40. Edw. 3. pl. 27. fets down how a vicar was made by the ord- on 
2 nary, by the — 4 of the parſon and patron; but the Book fail. . 1 
* besten that the ordinary might do it by the conſent of the parſon fol; Ron 
vicarage with. and farther * 1 — done Rem — 2 * 1 — 
out the king's for he takes nothing from the temporality, but only from ; 
aſſent. oy as = that the ay ww pts reſtitution oy 7 
4. Roll Rep. 99. parſon again, if the parſonage ſhould happen to be too poor. * 
yt whore the — is thets taken by 2 when a layman g® — 
— +a lands to one that is a vicar, *nd when the vicar is endowed by Us whi 
Ley, 14 ordinary of the parſon's land, &c. for in the firſt cafe the ordini) prot 
Hard. 329. hath no power to diſſolve the vicarage as to the land, but otherwite * 


3. Vern. 247. in the other. Vide 20. Edw. 3. Ammity, 32. 16. Edu. 
12: Co. . « Annuity,” 24. & Brook, 152. 1. And therefore, in regard th F 
ordinary might have diſſolved it without the affent of auf, ther 


the pope then, who was ſupreme ordinary, might have 1 tiff! 

Appropriations And he agreed, that to every a ropriation the patron's al | or p 

3 and the kings licence are n — : for the patronage 1 ? wt wY 

— the ordinary, the aſſent of the incumbent, and licence from the king- 1. Roll, Ab. 1 G 
155. . * 


tempor 
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temporal, but the endowment of the vicarage is ſpiritual, and ſo BN 
u the dilſolving thereof, as it is ſaid in Grendon's.Caſe, Plowd. 497. u 
which tully proves this point, that that which the ordinary of the 2 
dioceſe might do, the 2 might have done, who had ſupreme 
juriſdiction over all ordinaries; idee fruftra fit per plura quod fieri 
2 per paucior g. ; 
But admitting there ſhould be any defect therein in this caſe, yet The law pre- 
it is found by the jury, that in the reputation it was diſſolved at ſumes that all 
the time of the ſurrender of the priory : and it is alſo found, that ;Þ — — 
the priory received the profits to their own uſe; and that at the were made with 
time of the ſurrender there was not any vicarage ; and that it was every neceſſary 
then accounted to be diſſolved: which,,whcther well or ill, is not circumſtance, 
now to be diſputed; for the law preſumes that all things neceſſary , 252+ 
thereto were then done, concurrentibus his que in jure requiruntur. 5 Dig. 


Vide 2. Co. 48. a. Archbiſhop of Canterbury's Caſe. 255, 


But it was argued to the contrary on the other fide, and four Since the fta- 
queſtions made in the caſe : | tute of 4. Hen. 4. 
c. 13. a vicarage 
Fist, Whether a vicarage perpetual may be diſſolved after the cannot be dif. _ 
ſatute of 4. Hen. 4. c.13.? And they held it could not: for tlie ap- ſolved. 
propriation makes him to be vicar perpetual, which runs as well 2. Roll. Ab. 338. 
to thoſe which are appropriated as to thoſe which are not. ide 3-Com. Dig.154s 
the ſtatute, the words whereof are, ** thall from henceforth.” 4-Com.Dig.417. 


SecoxpLY, Admitting it might be diſſolved, yet, Whether the The pope never 

pope had any ſuch power to make an ordinance againſt the ſtatute? had any power 
And it was held he could nor; for he cannot diſpenſe with an act ge — 
in the affirmative. Admitting allo that the vicarage might be diſ- 14 — 
ſolved by the ordinary, yet the pope could not diſſolve it; for it hament. 
«pears by divers ſtatutes, that the pope had not any right to med- 4 Com. Dig. 
de with any advowſons, benefices, & c. Vide the flatute 25. Edw. 3. 417. 
. 22, & 22. Edw. 3. of Proviſion and Premunire. Vide 30. Alf. 
6. 19. 14. Hen. 4. fl. 14. N. B. 64. E. « 44. I. And in 11. Hen. 4. 
HAyKFORD faid, that the pope's bulls cannot diſpenſe with the 
temporal law, nor meddle therewith, although they tend in ordine 
ad ſpiritualia, as appears 18. Edw. 1. Munchen/ie's Caſe; d multh 
jotori then not with the ſtatute law; and in the ſtatute of 28. Hen. 8. 
c. 16. it is ſaid, that all diſpenſations, &c. from the biſhop of 
Rome were void and of no force, contrary ta the law of the land, 
and timorouſly ſuffered, &c. Then, when the law prohibits hin 
to meddle with benefices, he may not diſſolve vicarages. 


Tunrz. Admitting all the other, yet this inſtrument is not Tye pope's bull 
cient; for although the rule, eo ligamine quo ligatur, is true, that a prior 
yet herein are not any ſufficient words for diſſolving, nor any ſhould appoint 


Which tantamount, nor ſo much as that the prior ſhall take the a monk to the 
Profits, but only that the vicar ſhould be governed, and be ad nu- — 
lum prioris, &c, | a ing to the pri 
5 ary, who ſhould be removeable ad anπm prior in does not ſſolve the vicarage. 
oVRTHLY, The jury concluding, that if the plaintiff had title, The vicarage 
rhe, found for Pim if not, then for the — ; the plain- does not pats 
3 hath not any title, for the king grants to him the rectory Þy a t from 
parſonage, and the vicarage cannot pals from the king thereby, uns of 


py ſhould do in the eaſe of a comman perſon. 17. Ed. — ng 


rants,” 57. | 
113 And 
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The original of And whereas it was alledged on the other fide, that the begin. 

vicarages un- ning of vicarages was in the eighth year of king Joby; Noy 

' thereto anſwered, that if their beginning be known, it was in the 

my png 337- eighth year of Henry the third; and for that purpoſe cited Hrveden, 
FE rs fel. ult. de Vita Vill. Cong. 


The parfon ard And he ſaid, that a parſonage and vicarage are two diſtin ec. 
1 cleſiaſtical beneſices, and the parton and vicar both have cron 
r V animarum, the parſon habitualiter, the vicar acfualiter. Vid. 35. 
aliter, tie other Hen. 6. pl. 14. 17. Edw. 3. pl. 76. 5. Edw. 2. Quare Impedii,” 
actualiter. 16 5. . 
2. Roll. Ab. 341, Cro. Eliz. 29. 4. Com. Dig. 154. g | 
A vicar is ſpi- And that although the vicarage be ſpiritual, yet the corporation 
ritual as to the is a thing temporal, which the pope cannot diſſolve, as himſelf hath 
e _ confeſſed ; for when he diſſolved the order of Templars. he ſaid. 
1 licet boc de jure non paſſumus, volumus tamen de plenitudine poteſlatis;" 
which was done in $5. Edu. 2. = they were not diſſolved here in 


Y = Oh, England till the 17. Edw. 2. and then by authority of parliament, 


The king's af- A difference was taken, when a vicarage is diſſolved into a par- 

fent is necefary /onage-preſentative, there is not any loſs or prejudice to the king, 

to unte av for what is loſt by the one is gained in the other, and they both 

tea d grow together; but when it is diſſolved into a E 
e 


and chapter, cr © . 2 . . - 
to diffolve it in. priatony, it is ROW come in manum mortuam, and the king thereby le 
to a perſmage thall for ever loſe his title of lapſe ; and therefore in Trinity Term p 
appropriate y. 37 Fliz. Auſtin's Caſe(a), if there be an union of a vicarage to 4 
(a) Cro. Eliz. a dean and chapter or college, it ought to be with the king's con- be 
500. ſent. Vide Temp. Rich. 2. Grants,” 104. 6. Hen. 7. pl. 13 d& 

50. Edio. 3. pl. 26. 18 
Adonative ean. NOTE, In the argument of this caſe it was ſaid, that a donatie b 
not fall in lapſe cannot fall in lapſe, but the patron may loſe the profits thereof it n 
for want of a he will; but if any take the profits from him, he cannot maintain b 


3 the action, but he ought to put in his clerk, and he maintain 
Co. Lit. 344- the action. Vide 33. Edw. 3. Aide, 107. 6. Hen. 7. pl. 14 
17. Edw. 3. pl. 45. 

And at another day, in arguing this caſe, a caſe was cited, Pan 


— * v, Bancks, 12. Fac. 1. in the exchequer. A parſonage was appro- I 
the ordinary Priated to the deanery of Sr. —_— in 24. Hen. 8. and a vicaragt 
cannot diffolve endowed :- and afterwards the biſhop in 24. Eliz. diſſolved the vi. ye 
| a vicaraze when carage; and Parry pretending that this vicarage was not difſolved, T 
in 2 nan but that it was in the king's hands by lapſe, obtained a preſents" 
tion. And it was reſolved by the barons of the exchequer, that EL 
| — lo after the ſtatute of 31. Hen. 8. c. 13. which made parſonages laj- wi 
| . fees. the ordinary may not diſſolve the vicarage when the pat- ha 
] $ « vide Gibſ. ſonage is in a temporal hand; for that ſhould be to deſtroy the 
| 4,6 cure; but being in this cafe appropriated to the dean, 1t ſo n ; 
| 1 10 maining in his hands, may very well be diſſolved. 
| * And according thereto was the opinion of JusTicE Pop. ye 
6 RIDGE (). | | 
| :b) After this caſe had been argued four of law, but becauſe the judgment wf — 
times at the bar, judgment was given in tered, that the defendant ſhould be i ue fn 
the king's bench on this ſpecial verdi in ricordid for the lamb, for the converhon 5 
i 


favour of the plaintiff; but in Michaelmas which the jury had found him 10, g's” 
Term, 19. Jac. 3. a WIT o Error was See 8. C. Palm, 313- 219, 2, 
brought in the exchequer chamber, and 97. 127, , 
the juggment reverſed, not for the mat ier Hilary 


TY LM a ” ">=, * + — * = 1 | l by A þ. 
1 * "7.4 "6" — * - — = = A Oe” 5 4 4 - p F 
, 7 x =. . 1 5 4 4 . - 1 Þ — * . *Y * 15 = 4 2 o "> - 
- \ * e pl d C4 8 ” » 3 «7.4 ns 1 A —_ 
- * A # — 8 5 * 4 n * * WADE. > 2 — — A - # » * + I „ * — - 
mo PIO, 3 SP " „ EE Ie | ; , ut ; * Fo . * ny 
—+ > i” Out A uno eee * g 2 A DF os oh. CES 
. . 
—* — ** — — : a — 


— — — 


1 Ma 0 Py 


4 r 


$19 


Hilary Term, 
16, Jac. 1. In the King's Bench. 
Sir Edward Montague, Kut. Chief Fuſlice. 
Hir John Croke, Knt. 
Sir John Doderidge, Kut. Fuſtices. 
Sir Robert Houghton, Knit. 


Sy Henry Velverton, Kut. Attorney General. 
Kr Thomas Coventry, Kut. Solicitor General. 


Salkold againſt Skelton, Car x. 
Vide Ante, page 


f caſe was now moved again, That the defendant, al- if a defendant 
though he did not make his avowry to have return, ſhould in repievin 
notwithſtanding have judgment to return ; for it appears our I 
by tlie declaration that the defendant took them, ſo he had poſ- — 
leſſion, and that by the replevin ſued they were delivered to the turn without 
plaintiff; wherefore when the writ is abated, it 1s reaſon that the evowry. 
return of them ſhould be adjudged to the defendant, that he may 2. Roll. Rep. 63. 
be in ſlatu quo priùs; as, if the plaintiff were nonſuited before the: — 92+ 
declaration, the defendant ſhould have return : but there the reaſon ** 8 
is, becauſe he is prevented of his avowry, ſo as he cannot make it. 1. Show. wg 
—And ALL THE COURT was of that opinion, that return ſhould Carth. 243. 
be awarded in this caſe, and in every aſl where it appears that the Raym. 33. 


cefendant was in poſſeſſion of the beaſts, &c. if they be delivered a 5 


by replevin.—36. Hen. G. pl. 35. 985. 
| | | Salk. 5. 94. 
Hurleſton again Woodroffe. Ca 2. 


DEBT; ſuppoſing that he let certain acres of land, et unum Debt for rent 
OVILE, Anglice A SHEEP-WALK, cum pertinentiis, in D. for upon a declata- 

years, rendering rent; and for rent arrear he brought the action. 2 OE 

The defendant pleaded non debet; and found for the plaintiff. uz 


t was moved in arreſt of judgment, that this declaration was , fed. , 


not good, becauſe a Heep-wall is but in nature of common, 
which cannot be demiſed without deed, and the declaration not = — 3 : 
mentioning it to be by deed, was not good. Ero. Car. 43% 
But HovonTox ſaid, they have ſuch phraſes in Norfolk, that it 
is known by the name of land, and there are leaſes of land with 
the ſheep-walk. Alſo, if it ſhould be taken as common, not bein 
demiſed with the land, yet by the name cum pertinentiis it ſhould 
be intended to be appurtenant, and to paſs without deed, as land 
with the advowſon, and a rectory with the tithes ;. and the yerdi& 
finding « quod debet,” it ſhall be intended that it was a good and 
Walable leaſe.—W herefore it was adjudged for the plaintiff. | 
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Cast 3. Samuel againf Hoder. 


A defendant in P EPLEVIN againſt two: the one pleads not guilty, the other 
replevin, ho K-23 ſtifies bv rea f : ; 
e a juſtifies by reaton of an amercement in a leet ; whereupon it 
CS d WAS demurred, and adjudged for the avowant; and the iſſue wi; 
a court lect or After tried, and found for the defendant, and damages and cofiy 


court baron, alleſſed for both. 


— And now moved, that no judgment ſhould be given for the d. 
Ante, 43. mages and colts; for it is out of the ſtatute 7. Hen. 8. c. 4. and 
Poſt. 623, 21. Hen. 8. c. 19. (a) 


Accor dans, Tn Cover at firſt were in much doubt thereof; but after. 
Moor, 893. wards, upon conſideration of the ſtatute which gives coſts to the 
12504 Hy 75- defendant in every action where the plaintiff ſhould have coſts, 
8 * they held that the avowant ſhould have coſts, but adviſed him to 
Jones, 422.434. Teleaſe his damages, and to take his judgment for the coſts, and to 
Denied, have return :—and fo it was adjudged. Chapley v. Harſflay, Ci. 
morn Eliz. 300. Eig. 329. like judgment was given; and Mackworth v. Sheptara, 
Carth, 179. ante, 27, 28. 8 

Vide Com. Rep. 122. Barnes, 146. 2. Will, 28. 1. Bac. Ab. 523. Sayer's Coſts, 196. Dcugl. 5:9. 
I, Term Rep. 372. 2. Term Rep. 236. 


(a) See 11. Geo. 2. c. 19. 22. 17. Car. 2. c. 7. ſ. 2. 


Cat 4. Bradford againſt Woodhouſe, 
Hilary Term, 12. Jac. 1. Roll 416. 


An atterrey or ÞRROR of a judgment in the common pleas upon a i dict. 


folicitor ma . . 
— * 1. The error was aſſigned, Becauſe Bradford, being an attorney, 


or a for had brought an action of debt there, and demanded ten pounds 
his fees gain upon eight ſeveral retainers. 


8 FiRs r, Pecauſe the defendant there, as ſolicitor to Sir Thima; 
reta. ned. Elæys, retained him to proſecute an original writ of trelpals for 
1. Roll. Ab, 17. the ſaid Sir Thomas againſt une Milliamſon, and to be attorney for 
893. the ſaid Sir Thomas Eluys quamdin placurrit the plaintiff and de- 
Moor, 266. fendant, capiend his fees and expences of ſuit of him; and al- 
_ Eliz. 425. ledges, that he proſecuted the ſaid writ, which continued three 
[ar Y 203, Ierms, and that he had laid out therein to divers officers 135. 4d. 
2, Roll. Rep. 77. and 10s were due to him for his fees, ſo as 238. 4d. were due to 
Oro. Car, 107, him; fer qued attio, Tc. | 
160. 194, 
Hob, 67, wr outer ang | 
Alen, 6, to be his ſolicitor in the king's bench qu placuerit the plainti 
Skin. 217. and defendant, capuinds his fees, &c. and alledges that the ſuit con. 
— „, tinued there for ſour Terms, wherein be was folicitor, and had 

ik $75 197* therein laid out ſuch a ſum to the officers, &c. for which, Ac, 
Hi fie de alis; but three ot them were upon his own retaining tie 
Flaintiff in his own actions. | 

It was moved, That the judgment was erroneous ; for although 

an attorney may have debt for his fees and ſums of money which 
he diſburſeth, vet it ought to be againſt him for whom he 1s K. 
torney, who is the maſter, and not againſt the ſervant or ſolicitor, 
who ouly rctained him, and who bath not any profit thereby, 19! 
is there any conſideration for which he would be charged. 


But upon the firſt motion /ab/ente DonerIDGE) it was ore 


ruled upon reading of the record, that the ſervant _— 
: | 1 capi 


Tur srcovp retainer was by him for the ſaid Sir Tamas Tu, 


r a as oa 


by 


EF > 


ther 
Dh it 
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capiendo of him the ſaid fees, it is a good contract, and that the 
action well lies: and it was therefore compared to the caſe where 
one promiſed to a ſurgeon ten pounds for curing another, or to a 
carpenter to make an houſe for J. S. he will pay for it; and to 
Simpſon's Caſe (a), where one promiſed to a taylor, that if he will 
make a garment for one of his ſervants, he will pay him; that an 
action of debt or an afſump/it well lies in ſuch cafes: fo here, be- 
cauſe theſe are acts as acts done by him who makes ſuch a con- 
tract, and they are lawful acts; but to maintain ſuch a ſuit for 
another is not lawtul :—and the judgment without any further day 
given was affirmed. Vide Dyer, 250. X 

(a) By 3. Jac. 1. c. 7. attornies and action for the amount of ic until one month 
folicitors (hall give a bill of charges ſub - after delivery. But this dos not extend 
(crided with th:ir hand and name; and by to bills between ons attorney and another. 
2. Geo. 2. c. 23- ſhall not commence any See 1. Com. Dig. 453, 454+ 


BzaavrorD 
again 
Went. 


 Haydon againſt Mynn. - Care 5. 
TOR of a judgment in debt in the common pleas; and aſſigned, It is no error 
* Whereas the defendant appeared by J. S. his attorney, and — 
. . . nts. as. that a per- 
judgment was given againſt him by ibi dicit ; that the ſaid J. S. n appeared 
was no attorney of the common pleas at the time of his appearance, for the defend. 


nor at any time within the faid Term. ant as his at- 


The defendant pleaderl, in nullo g erratum.— And becauſe it ap- — 
peaks that the defendant appeared by the ſaid J. S. and unparled mitted. —See 
until another Term, fo the Court admitted him to be an attorney, 3- Fc. 1. c. 7. 
and it is againſt the record to ſay he is not an attorney; alfo, if he , 12. 23. 
were not an attorney of record before; yet this admittance of the 337 
Court doth implicitly admit him to be an attorney in this action, 3: ewe Ws, 
and he is a good attorney in this ſuit, wherefore this cannot be ,, way, 38. 
aligned for error. 1. Salk, 88. 
1. Com. Dig. 442. 
And although the defendant in the common pleas hath brought 1; matter of fa 
a writ of error, and it is not demurred upon this error aſſigned, be alledged 
yet it was held that the now defendant may well take advantage againſt the re- 


thereof, and that this plea, in nullo et erratum, is in nature of a de- —_— wy ef 
murrer :—whereforc the judgment was affirmed. 5 


murter.— Ante. 12, 29. Yelv. 58. . Lev. 311. Raym. 231. 
2. Bac, Ab. 209. 


But now, by 2, Geo, 2. c. 23. none of record, unleſs he be admitted and en- 
Bull aft as an attorney, Kc. in any court rolled, 


Oro. Car. 421. f. Com. Dig. 303, 


Sir Edmund Button againff Awdley. Carr 6. 


MOR to reverſe an outlawry. The error aſſigned, For that the Judgment of 
outlawry being in Suſſex, the outlawry is returned after the 994%") muſt 


quinto exattus, ideo utlagatus os and doth not fay per judiciam coro- — cs 
wtirum, And for this cauſe it was reverſed. 2. Roll. Ab. 80g, 
3 : 3 Term Rep. 499 · 
ir John Brett againſt Cumberland. 8 


Hilary Term, 14. Jac. 1. Rell 1486, ; 
OVENANT. The caſe was, Sir John Brett, and Margaret his An action of 
_ Wife, as aſſignee of king Henry the eighth and queen Elizabeth, <ovenant will | 


bring a writ of covenant againſt Jobu Cumberland, executor of Wit- — — 


the Tora, although be did not fign or ſeal any counterpart; for his acceptance of the deed ſhall king 
as irongly as if it had been an indenture.— Ante, 240, 399+ Is 
am 
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Sir J. Burr liam Cumberland; for that queen Elizabeth, by her letters patent 
ageinſts dated the twenty- ſixth vear of her reign, let to the faid n 
Cumberland one water-mill in Southi/l, in the county of Bedford, for 
thirty-one years, wherein are theſe words, Ft prædict. Willi. 
— 7. % Ms executores ct aſſignati ſui prædict. molcndinum, et domus, el adj. 
2. Roli. Rep. 63. ficia inde ſuffictenter regarabunt (a), and ſhall leave them ſufficiently 
Co. Lit. 231. a rcpaired, and mill-ſtones therein; and ſhews, that king Jane, 
= Lev. 74 in the 12th vear of his reign, granted to the plaintiff the rever. 
2. Tut. 305. fon, and that Milliam Cumberland died polletied, and made the de- 
7% fendant his executor ; and that after the grant to the plaintiff, nei. 
ther the ſaid 177//;am Cumberland in his lite-time. nor the defendant 
after his deceaſe, had ſufficiently repaired the ſaid mills, but ſuf. 
fered them to go to decay in the timber: and thews in certainty 
how, and that he did not leave any mill-ftones at the end of the 

term; for which, &c. 


The defencant pleads, that illiam Cumberland aſſigned over all 
his eftate 43. Eliz. to IT illiam Fiſh, who entered, and paid the rent 
to the queen, and afterwards, in the firſt year of James the firſt, 
paid the rent to the king, and ſince the reverſion was granted to 
the plaintiff, paid the rent to the plaintiff, which he accepted; 
et hoc, Sc. whereupon the plaintiff demurred. This caſe was 
oftentimes argued at the bar. 


fa) Fide ante, THE FIRST QrEsT10N was, Whether theſe words in the patent, 
240. & 359. a5 to which the queen's ſeal only was affixed, ſhall enure as a cove- 
& what wid> nant to bind the leſſee and his atfigns ?—And-1T was RESOLVED 
Senn that it ſhould; for the leſſee takes thereby, becauſe it is matter of 
See alſo Ce. Lit. record; although in ſhow they are the words of the leſſor only; 
235. b. et he accepting thereof, and enjoying it, it is as well his covenant 
T. N. E. 145-2. in fact, and ſhall bind him as ſtrongly as if it had been a cove- 
2Roll, A. 515. nant by indenture. ide 40. Edw. 3. pl. . 45. Edw. 3. pl.n. 


——_ 38. Edw. 2. pl. 8. & Eafter Term 8. Tac. I. Lord Ever v. Strickland. 


Cro. Car. 437. Dyer, 272. 1. Salk. 196. 1. Saund. 320. 1. Mod. 113. 3. Eulſt. 163, 1. Bac. Ab. 525, 


TheSzconD QUEsT3ON, and the more difficult, was, Whether 
An affignee of 
z reverſion who the aſſignee of a reverſion who hath accepted the rent from tlie 
hath accepted aſſignee of the term, and fo taken him for his tenant, ſhall charge 
ns ue the executor of the leſſee for this breach of covenant made after 
2 the aſſignment of the term, and after the aſſignment of the 


maintain zove. reverſion ?—T his point depended long in queſtion, and after 


nant againſt the much argument was at length reſolved, that he was charge- * 


executor of the able with the breach of this covenant, and that the aſſignee ot 
- Te, or the ol. the reverſion ſhould have the action, by the ſiatute of 32. Hen. 8. 
gnee of the 8 r 
term, fora C. 34. for it is a covenant en fait, and by the expreſs words 
breach of cove- runs along with the land: and notwithſtanding the aſſignment, 
nant running the covenantor and his executors are always chargeable ; fo 
ve aire that neither by the aſſignment over of his eſtate, nor by any 
act he can do, can he diſcharge himſelf or his executors, who 


the aff | 
** — are chargeable by the act of their teſtator, having aſſets, as long 


and the term; as the leſſor continues the reverſion in him; for the executors 


but he mag are not chargeable by reaſon of the privity of contract, but N 
— reaſon of the covenant itſelf; and by the expreſs words of the 
Ante, 309, 334+ Cro. Car. 188. 580. 1. Roll. Ab. 522. 1. Brownl go. 1. Lev. 259. 3. Co. 25 
5. Co. 16. b. 24. 2. Dyer, 2. 114 F. N. B. 146. Ld, Ram. 320. 354. 368. 1551. nn #7 
9221 Andr. 40. Coup. 24z- Doug. 137, . 704. ſtatute 


r TT woah ah at it tne. nts. 


my wn @» © rw ©. 
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ſtatute of 32. Hen. 8. c. 34. ſuch remedy as the leſſor might have sir J. Be, 
had againtt the leſſæe, or his executors, ſuch remedy the athgnee againſt 
ſhall have againſt them, it being a covenant en fait, which runs C, . 
with the land. But otherwiſe it is of a covenant in land, which is 

only created by the law; or of a rent, which is created by reaſon 

of the contract, and is by reaſon of the profits of the land, where- 

in none is longer chargeable with them, than the privity ot the 

eſtate continue with them: and this covenant may charge the al- 

ſegnee who hath the eſtate, and the leſſce and his executors who 

made the covenant, all at one and the ſelf- ſame time; but execution 

ſhall only be againſt one of them: for if he ſue an action againſt 

the one, and atter againſt the other, as he well may do, it he take 

ſeveral executions, he who is laſt taken in execution {hall have an 

audita querela, Wherefore it was adjudged for the plaintiff, Jide 

Temp. Edw. 1. Covenant,” 16. & 28. 


Hill againſf Wade. — 
A SUMESIT in conſideration that he would buy ſuch land of Ia an action oa 
the defendant, and pay to him forty pounds for it, the de- a collateral pro- 
fendant promiſed to pay to the plaintiff nine pounds which J. S. miſe = 
owed to the plaintiff, when he thould be thereunto required : and _ Ka # my 
alledgeth in fact, that he bought the land aud paid forty pounds —— muſt be 
for it, and that the defendant, /icet ſæpiùs requifitus, had not paid the ſpecially al. 


nine pounds. ledged i but fur 
motrey lent on a 


After verdict, upon non aſſumpſit pleaded, and found for the mere duty, licet 
plaintiff, it was moved in arreſt of judgment, that the declaration i req«ifine 
was not good, becauſe there was neither time nor place alledged ir \v®cent. 


of the requeſt. _ 183. 


Cwyx, for the A oftentimes moved, that it was not mate- Fed. 639. 
rial; becauſe the defendant pleaded non aſſumpſit, and ſo hath not * vid. 303s 


taken advantage thereof. 3 


Tur Count reſolved, that foraſmuch as it is a ſtranger's debt, Yelv. 66. 
and was no duty by the defendant before the promiſe, nor payable —— 
but upon requeſt, and ſo no breach until requeſt be made; there- .. Sand — 
fore to enable the plaintiff to the action, an expreſs requeſt ought 
to have been alledged, and a ſepiùs reguiſuus will not ſerve. 


HovcnToNn, Juſtice, took this difference where a requeſt is 
upon a duty; as if I fell an houſe for five pounds, to be paid upon 
requeſt, there a licèt ſpits reguiſitus is lenk: and where it is 
upon a collateral matter; for there he ought actually to alledge a 
— although iſſue be joined upon the aſſumpfit. And this () See 1. Stra. 
difference was affirmed in Grigg's Caſe in a writ of error: and ſo 3% where this. 


the opiniog of the Court was againſt the plaintiff ; er adjournatur. __ — = 
—Atterwards it was adjudged for the defendant (a). — 8 


Danderidge againſt Johnſon, Parſon of Burghfield. ca g. 


PROHIBITION vas prayed to ſtay a ſuit in the ſpiritual court Tithes are not 
for tithes of a fulling-mill ; wherein he ſuggeſted in the ſpiritual Payable of com- 

court, that the defendant there by his mill fulled every week forty the —_ ari- 

fag from a fulling-mill ; for they are perſonal. Ante, 429.—1. Roll. Ab. 641. 656. 2. Inſt, 621. 

'» Kell, Rep. 405. Lit, Nep. 314+ Show. 281. 8. C. 2. Roll, Rep. 84. Bunb. 73. 3· Atk. 15. 

% Pere Wis, 463, 

cloths, 
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Darprar>s® cloths, and did gain by every cloth two ſhillings. Wherefore 
SE. he demanded the tithes, whereas by the law of the land he ought 
not to demand tithes of ſuch mills. —And upon this ſurmiſe only, 
3˙ Bac. Abr. that by the law of. the land tithes are not payable, a prohibition 
$33 was granted; for DoDERIDGE faid, that of ſuch things whereof the 
gain comes only bv labour of men, tithes are not payable, but of 

things renovant, &c. | 


By 2. & 3. Edw. 6. c. 13. every perſon perſonal tithes, hall pay a tenth of his clear 
exerciſing merchandizing, bargaining, and gains; and it he reſuſe, the ordinary may 
ſelling clothing, handicraft, or other art or examine the matter —See 3. Com. Dig. 92. 
faculty, who for forty years paſt have paid 100. and 9. Edw. 2. c. 5. 


8 TE 
pt Fawn's Caſe. 
In the Court of Wards. 


* >! a BREDI MAN was indebted to Richard Culet by a ſtatute in two 
gre Fa thouſand pounds. Coles made his wife executrix, and died. 

bond in cha-. She afterward married with Edward Fawn, who was indebted to the 
racter of exe- —— by bond acknowledged in the Court of Wards; he and his 
1 by deed intolled 14. Fac. in the Court of Wards, affign to the 
n, king that ſtatute for the payment of the ſaid debt: and, Whether 
Srv it for a this aſſignment were good, or void by the ſtatute of 7. Jac. 1. c. 15, 
cbr due by Which enacts, That no debt ſhall be affigned to the king by his 
re to de king,. debtor or accomptant, other than ſuch debts as did before ori- 
aotwithſtand- «« ginally grow due to the king's debtos or accomptant bond fits, 


3 ie and that all other aſſignments ſhould be void, was the queſſion. 
Hob. 233. The Two — — and the CHIEF BARON reſolved, 


that this was a good aſſignment; for although this debt is not 
due to him originally, but in right of his wife, who had it from 
her teſtator ; yet foraſmuch as they have the fole intereſt therein, 
and the huſband, who is the king's debtor, may diſcharge it by lu 
releaſe, it is all one as if it had been made to him in his ovn 
name, and within the meaning of the makers of that act to be a. 
figned : for the intent of that ſtatute is only to reſtrain affign- 
ments of debts which are not due to the debtors themſelves, but 
aſſigned to or by him to other perſons. Wherefore it was reſolved 
that this aſſignment was good, and that proceſs ſhould be awarded 
for the levying thereof. | 
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Caen 23. Pincomb again Thomas. 


ONE lets a tenement, a cloſe whereof was a wood, and com- 
— monly known by the name of a wood ; and in the leaſe was 
| growing, does an exception of all faleable woods now growing, or which ſhi 

den paſs the foil, grow hereafter, which have been ſold by the lord of the premiſes, 

Ante, 4 with free entry, egreſs, and regreſs, for felling, making and cat- 
Co. Lit. 4. rying off the ſame at all times convenient: And the queſtion w, 
2 Noll. Ab. 59- Whether the ſoil of the wood was paſſed hereby !—AND IT Was 
056» RESOLVED by ALL THE JUSTICEs clearly, that in this caſc 


ſoil was not excepted, but paſſed to the leſſee. 


an 2 4 * 
r 


n 5 0 *. | | = — 1 1 ” 
_ + AAS, > VE C4 * ä bh 7" 0 5 
rr Hens CooPLUEAtrRASY we 3 A 
W * 1 


— — 


av PETS R 
. * "4 v7, »% x 2 2 % * 
n — 
— — 24 Ws 4. 


NT — 


- — — = ——-—IW_ — — 
<-> — i woe .y — — —z — — k —2—— — 


Gny 


— 4 = 7 . 
LN _ CS LES 


A a ts 


Hilary Term, 16. Jac. 1. In B. R. 828 


Gray againſt Gray. Cat 12. 


DEPT on a bond for A ee gas of an award. The award Au award that 
was, tliat the plaintiff ſhould not proſecute nor proceed in prog chm * 
the ſame Term in ſuch an action.— And it was held by THE proceed in an 

Cox to be a good award. Vide 3. 6. Hen. G. pl. 23. 18. Hen. C. action, is good. 


p. 9. 5. Hen. 7. pl. 2. 19. Edw. * pl. 1. Eo rage? 


Ld. Ray. 984. 2. Peere Wms. 450. 12. Mod. 130. 423. Stra. 1024. 1082. 6. Mod. 282. 


SECONDLY, It was agreed, that the award being, that he ſhould The condition 
not proſecute in ſuch an action in the ſame Ferm, that the entry o - — 
of continuance from Term to Term is not any breach: and by Aion is noe 
DoDERIDGE and on if one be obliged that he broken by the 
ſhall not continue ſuch a ſuit, it he continue it by attorney, it is a party's attorney 
breach of the obligation; but if the attorney enter the continu- TOS — 
ance without his privity, it is no breach. — 


2. Roll, Rep. 63. 1. Roll. Abr. 428. 1. Leon. 64. 4. Leon. 39. 1. Bac. Abr. 150. 3+ Bac. Abr. 506, 


Egerton's Caſe. Ca 13. 
ERROR upon a judgment in the common pleas in a writ of a gne levied ts 
covenant. Two errors were aſſigned. the uſe of A. 


FixsT, For that a fine being levied by indenture, declared the — life. 


uſe to be to the wife of J. S. and the court of common pleas ad-  .. 
judged it to be an eſtate for life, whereas it is not ſo expreſſed. — p;,., _ 
And as to that point the judgment was affirmed ; for DoDERIDOER 

laid, although the fine be but as a grant, yet an eſtate; for life may 

pals. Vide 1. Co. 106. Shelly's Caſe. 


ANOTHER ERROR aſſigned was, That the covenant was for the 4 artance of 
tenement called Broceknouſe in the pariſh of D. in the tenure of Broceknouſe, in- 
Wiliam Fritton, and ſo the firſt declaration was; but the ſecond ſtead of Brecek- 
declaration is of the tenement called Broeeknouſe in the pariſh of D. di not mate- 
Se. - But Dope RI DOE, Fuftice, ſaid, that in regard there is ſuch Ante, 10g. 
preciſe certainty before, it is no material variance; and princi- 3 © Jenk.332. 
pally for tat the ſecond declaration is but a recital of the firſt, cop. 178.229. 
and refers itſelf thereto; for it begins, alias prout patet per re- Dougl. 194. 

_ cordum, Wc.” Whereto THE CovaT agreed; and the firſt 1. Term Rey. 
judgment was affirmed. 784. 
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. Eaſter Term, 
17. Jac. 1. In the King's Bench, 
Sir Edward Montague, Kut. Chief Juſtice. 
Sir John Croke, Knut. 
Sir John Doderidge, Kut. 
Sir Robert Houghton, Kut. 


Sir Henry Yelverton, Kut. Attorney General. 
Sir Thomas Coventry, Kut. Sol:citor General. 


Juſtices. 


8 Wills againſt Neilder. 
In treſpaſs the 


& armis is not omitting the words vi ct armis. 


ided. 
Ante, 463. After verdict for the plaintiff upon not guilty pleaded, it wa 
Poſt. 556. moved in arreſt of judgment, that the bill ſhould therefore abate; 


Lad vide Ante, for it is the eſſential part of the declaration which induceth to 


DENA have a fine for the king; and it is not aided by the ſtatute of 


Cro. Car, 32 92 M 
Bob. 180.  Jvfails. 


Carth. 66. And of that opinion was THE wHoLEt Couxr; wherefore judg- 
2. 2k. 636. ment was given for the defendant. And a precedent was ſhewn, 
_ Hilary Term, 13. ac. 1. Welfted v. Taylor, where judgment was 
x. Saund. g. Teverſed for taking a bag of money, becauſe vi et armis was omit- 
Ld. Ray. 985. ted, being aſſigned for error. | 


Bot now by 16. and 17. Car. 2. c. 8 it 5. Ann. c. 16. upon 2 general demurre, 
is aided alter verdict; and by 4. and Lut, 1509. Stiles, 408. Fitzg. 256. 


3 Smithſon againſt Cage. 


What ſhall paſs FJECTMENT, Upon evidence to the jury at the bar, a — 
by a grant of a tion was moved: "There being a copyhold meſſuage called H. 
mefTaage cam monds, whereto divers copyhold lands were appertaining ; the ſad 
eee meſſuage called Symonds, cum pertinentiis, being ſurrendered to the 

* lord, and all his - 4p therein, Whether by that ſurrender the copy- 


—— 8 hold land ſhall paſs, or only the ſaid houſe, with the curtelages 


Co. Cop. 33. there toappertaining ? 
Kitch. $1. 
3- Com. Di;. 443- Gilb, Ten. 312. 2. Term Rep. 498. 502. 
YELVERTON, the King's Attarney, and WALTER moved, that in 
caſe of a copyhold the entire land ſhould patfs. 


But ALL THE CourrT held, that it is all one in caſe of a copy- 
hold and freehold; and that nothing ſhovld paſs but the hoult, 
with the orchards, yards, and curtelage and garden, by theſe word 
cum pertinentiis. 

The fizward by A sFCOND QUESTION was moved, If huſband and wife, cop)” 
parole of ma- holder in right of his wife, ſurrender out of court into the hands of 
or ey ang the ſteward, and ſhe was examined by him, it not being pro! 

examine a fems that he was ſleward by patent, nor any ſpecial cuſtom to warrant 
covert out of court. Co. Lit. 61. 4 Co. zo. b. Cro- Eliz. 7179. 1. Leon. 228. Godb. 16. 


Ld. Ray. 159. $58. 12. Med. 466. 2, Salk, 95. 134, 1. Com. Rep. 85. 4 


RESPASS ; for that lie took and carried away at D. three 
© omiſſion of vi load of wheat, being ſevered for tithes, contra pacem, &. 


Cro. Eliz. 89. 2. Roll. 50. 466. 1. Salk. 256. 2. Ch. Caf, 27. 3. L. 1j 


Sn 


e 
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it; whether it was good or not? And they all reſolved that it was; Suir»3on 

and MoNT AC UE, Chief Juſtice, ſaid, that he had known it to be to _—_— 

adjudged. . 
Spicer againſt Spicer. Cart 3. 


FJECT MENT. Upon a ſpecial verdict, the caſe was, That A deviſe * :» 
one Spicer was ſeiſed of lands in fee, holden in ſoccage, and“ 6: wife for 
deviteable in gavelkind, and deviſed it to his wife for her lite, pay- , ot: 
ing three pounds a-year to Thomas his ſon during his life ; and re * 
that he ſhould take but two load of wood for fire-bote ; and if the «« life,” conveys 
died before the ſaid Themas, then he deviſed all his land to Richard an eitate in tee, 
his ſon, paying to the ſaid Thomas three pounds a-year, and paying Ante, 416. 

to ſuch one of his ſiſters twenty ſhillings, and to another filter * 591,599. 


twenty ſhillings. The wife dies, Richard enters. ay 4 , j 


The queſtion was, What eſtate Richard had by this deviſe ? 8 34: 
And 1T was ADJUDGED, that he had a fee; for when he deviſed 4 _ — 
it to his wife for life ex preſly, &c. and to Kichard generally, without 2. Mod, 25. 
limiting the eſtate, and appointed him to pay to Thomas three 1 A. 200. 
pounds a- year during his life, that carries in it an intendment that & Cr. . 68. 
he ſhould have fee; eſpecially when his father therein further 2. vera. 106. 
willed, that his ſon Richard ſhall pay two other ſums in groſs, and 687. 
none of them to be out of the profits, it is by intendment, and 2 Lev. 249. 
by implication a fee. Wherefore upon the firſt — it was eg 2 
adjudged for the defendant ; for they ſaid, that thoſe things which Stra. 599. 
have been ſo often adjudged, ought to reſt in peace. comp. 841. 
Vide 4. Edw. 6. Tit. © Eſtates, 78. Eliz. cited in Boraſton's Caſe, 3. Co. 20, 21. 
25. Hen. 8. Br.“ Teſtam.“ 18. Dyer, 371. and Collier's Caſe, 6. Co. 16. 
Welleck and Hamond's Caſe, 32. and 33. 


Palfrey's Caſe. Carr 4. 
PALFREY was indicted, that he was communis barrefator li- RN 


'* trum, et diſcordiarum inter vicinos ſeminator et pacts regis per- muſt ſtate that 
** turbator, in magnum contemptum domini regis, ct malum exemplum it was againſ 
* alarum delinquentium ;”” omitting theſe words, “ contra pacem do- the peace or the 


_ ge ; 7 for m of the 
nini regis, vel contra formam ſlatuti. Tauss but it 


Exception was taken for theſe cauſes, and for that he did not al- need not fare 
ledge in what point of ſpecial matters he was a common barrator, or m Necla 


_—_ © of / ref matter. 
re he Was communis pugnator, Or communis pacts perturbater. x. $6; aa. 


This exception was not allowed; for the indictment was good 2. Roll. Ab. 
without alledging ſpecial matter: but for the omiſſion of * contra g. 


„baren, Cc. it was held to be inſufficient, for it is an eſſential G. El. . 
part of the indictment; and therefore was reverſed. 195. 


Latch, 194. 8. Mod. 18. 1, Mod, 288, 1. Hawk. P. C. 526. 2. Hawk, P. C. 323. Strange, 133. 


Fitz-Hugh's Cafe. Cart g. 
FITZ-HUGH, being indicted, traverſeth the indictment; and it Atter traverſe 


was found againſt him. Exception was taken, Becauſe upon the of an indi. 
Corſe of the writ of diftringas it was returned, * executio i/tins mant — 
brevis, Cc.“ and not the ſheriff 's name.— But it was held to be nnen ©X- 
e 2 - ception that the 
good enough, or if it were not, it ſhould be amended; for the meriff's nance is 
not indorſed on the return of the venire, Ante, 443- 
venire 
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| 24 thoſe on the that the teſtator entered into parcel of the land demiſed; and here 
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5 i 
Fits-Hecu's verire facias being good, and there being the ſame jurors who were 


8 . Teturned upon the venire facias, it was his own fault ; for he who . 
. NN traverſeth, ought always to bring the record, and look to the re. U 


Velv 110. turn of writs; wherefore it was held, that it ſhould be amended: 


* a a ö we 

Cro. Ez. 466. but if the venire faciat had been album breve, without a return, it of 
704- had been otherwiſe, for that cannot be amended. Wherefore rule un 
was given accordingly, that it ſhould be amended. * 


By 21. Jac. 1. c. 13. after verdict in any turned and annexed to the ſaid writ ; or be. 
action, ſuit, bill, plaint, or demand in any cauſe the ſheriff s name, or other officer ; 
court of record, the judgment thereon ſhall name having return of the writ, is not { 
nec be ſtayed, ur reverſed, by reaſon that to the return, fo as upon examination it be Pa 
— there is no return to the venire facies, ſo s prcved that the writ was returned by ſuch 
a panel of the names of the jurors be re- ſh:riff or officer, 


Carr 6. Booth againft...... 
If the vevire be CCIRE FACIAS to have execution of a judgment for damages n. 
io 


in debs, hen covered in an action of trover and converſion againſt an exe- 


the action 1% 1" ecutor, who pleaded © nungues executor,” and iſſue thereupon, The 
Sever, a vente | 


4 nove ſhall be Demire facias was, ad triand m exitum inter partes pred. in placit Tec 
awarded. debiti; and a trial was thereupon had: and this matter was aſ- . 


Poſt. 54z- Ffigned in arreſt of judgment.—And it was held good by ALL Tit 


Cro. Car. 275. COURT ; and a venire facias de novo was awarded. 
Hob. 245. 


. Patrick's Caſe. . A 
@uthwry ATRICK being outlawed upon a quo warrant brought again | 
verſed hor Se P him for keeping an inn (a), brought a writ of error to reverk be 


ſewing the the outlawry. The error aſſigned was, Becauſe he was outlawed 
name of the co- per judicium coronaterum, and he doth not ſhew the name of any of 


I the coroners.—And for this cauſe it was reverſed. o 
5 Com. Dig. 657. Co. Lit. 283. Dyer, 317. Cro. Eliz. 648. Palm, 43. 3. Term Rep. 49) ) > 
(2) See 1. Hawk. P. C. 452; 


c 8. . Smith againſt Bower. 
r EREROR of a judgment in the king's bench, where debt wa 21 
* 5 a brought by an executor for arrears of rent for ſeven years, r- = 


to all diſconti- ſerved on a leaſe for years, and the demiſe was in London of lands 
nuances on the in Norfolk. The defendant as to two years arrears pleaded . non d. 


oi — n finet;” and thereupon iſſue was joined: as to the refidue, he pleade}, 


part of the de. upon iſſue was alſo joined. The firſt iſſue was tried in Triny 
fendant, and Term in Landon; and the ſecond iſſue at Norfolk affiſes afterwards: 
as welt after hut no continuance was made by Curia adviſare vult, from the day 
of the returu of the di/tringas in London, to the day of the return of 

2 the d:/iringas in Norfolk ; neither any entry of the judgment re- 
1. Rell. Abr. ſpited quouſque. The ſecond iſſue was tried as of right it oughtt0 


200. 205. , 
Cro. Eli. 236. be in this caſe. | 


2 The want of this continuance was aſſigned for error, and that if man 
ee was not helped by any of the ſtatutes of jeofar/s. Kno 
4 Ke. am. Rut A1. THE Jusriegs AND BARoNs held, that it is aid < x 


Bull. N. b. by the faid ſtatute, as well after verdict as before, and & 


a J2 3+ Dougl. oy wel drmati, 


$29 
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dell where there be two verdicts, as where there is but one. Set 
Fafter Term, 10. Jac. 1. Roll 104. where debt was brought in the 
king's bench, upon four obligations to pay money ; three of them 
weretried in London in Trinity Term, tlie foutth was tried at the Lent 
off after, and there was not any continuance from Trinity Term 
unto Leut aſſiſe, which was much inſiſted upon; and yet judgment 
vas given tor the plaintiff, 
See 32. Hen, 8, c. 30. and 4. & 5. Ann. c. 16. 
Parker againſt Sir John Curſon, and Dame Magdaleg his 0412 9. 
ife. 
Hilary Term, 16. Jac. 1. Roll 43 3. en the Crown Side. 

[NFORMATION for the king and himſelf (a); for that the ſald Perſons abſont- 

Aagdulen being above the age of ſixteen years, from 10th Sep- 105 themſelves 


aber 15. Fac, 1. to gth September 16. Fac. 1. did not repair to —— 
ny church, and therefore for eleven months he demanded two cuted from the 
Iundred and twenty pounds. The defendants appeared, and the penalties of 
record was entered, Et preditt. JOHANNES — et Mac- . Zl c. a. and 
© DALENA veniunt, et prædieta MAGDALENA dicit, quid ipſa non eft r, — 
* inde culpabilis, et de hoc ponit ſe ſuper patriam et attornatus domini of being lick 
rents ſimiliter.“ This iſſue being tried at the bar this Term, it part of the time, 
vas proved that ſhe was fick for a great part of the time, and thereby if it be proved 
e thought to have excuſed herſelf. —Yet foraſmuch as it was al- _ ape Tr 
qged that ſhe was a recuſant both before and after, it was ſaid BY fer Cm 
pie Coux ⁊ that it ſhall not excuſe her; for it ſhall be intended, that 

e obſtinately forbore during that time, &c. wherefore ſhe was 

dund guilty for all the time. | 


It was afterward moved in arreſt of judgment, that an informa- A fen covert is 
bon lies not againſt huſband and wife for the recuſancy of the wife within the ſta- 
d recover the . pounds a month; for the ſtatute of 7. Fac. 1. tes of 1. EH. 
b. appoints, that if a feme covert be convicted, ſhe ſhall be com- yn 
nitted to priſon ; and it the huſband redeem her out of priſon, he ing — 
hall pay ten pounds a month: ſo that ſtatute being /ex poſterior, an information 
oth abrogate the former law in this point, that the huſband ſhall lies againit ber 
ot be charged with the recuſancy of his wife, but only at ten popes re 
unds the month; and not with this, but to redeem her out of h. 7. 1 
riſon.—Sed mn allocatur; for this ſtatute doth not alter any of tho e. 1. 
mer laws, but preſcribes, that a feme covert recuſant being con- Ante, 48. 
ted, and after three months do not conform herſelf, ſhe ſhall Savil, 25. 
committed to priſon, unleſs the huſband will pay ten pounds for 


ery month that ſhe ſhall be out of priſon, and not conformed. 


SECONDLY, This information is not good, becauſe the offence An information 
Uledged to be from the tenth of September 1 5. Fac. 1. to the ninth for penalties foe 
September 16. Fac. 1. which is thirteen months complete, ex- een months 
Pt one day: then being thirteen months, and he demanding but 2 
r eleven months, and it appears not for which of the ſaid months though thirteen 
e penalty is demanded, the demand is uncertain ; as if one ſhould months is al- 
mand OY pounds upon a bond of forty pounds, and doth not lt. 


knowledge atisfaction for the reſidue, it is i]l.—Sed non allocatur : = "IM 7 
d, 
" 38, 2. Keb. 366, 4. Roll. Ab. 696. Cro. Eliz, 835. Bunb. 42. 63. 1. Bac. Ab. 39 4A. 


wk, P. S 378. 


2 Eliz, c. 6. that an common pleas or the exchequer, 17. Co. fio- 
this offence will lie in the b. 61. a, contra. Hob. 204. accord. 
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Pazxzx for although he doth not demand ſo much as he might, yet it!“ 
1 1 well enough, and for the defendant's advantage, and the recover; 
don and is ſhall be intended for the eleven months, when ſhe was firſt abſent, ] 
Wir. and the addition of more time is not material: and it was ſaid 2 


the bar, that ſo it had been before adjudged in Smith v. Weather. d 


heard, in an information for uſing a trade, not being apprentice, & 6 
On aninforma- THIR DL, It was objected, that here was not any iſſue joined; 
tion againſt huſ- "x . ö 
8 for it is only the plea of a feme covert, and the huſband doth not 

5 05 © . - . > : 

if the docket be Join with her therein, and a plea by a feme covert is void. And « 
ted placirens THE COURT doubted thereof at firſt. But it was afterwards moved, a, 
wn cxipabiies, that the docket was, quid fon AN NES CURSON miles, Macs. 00 
and che roil omit . 2 55/3 yl. FO Sian . 2 t 
the viea of the L. E NA 1397 eiu, Sc. placitant nm culp. And it was thereto faid, Ne 
huſband, it hall tllat That was the warrant tor the roll, and is but the miſ-entry ct gel 


be amendes. the clerk, and ought to be amended, and the huſband's name in- 
Ante, 288. ferted. But it was thereunto anſwered, that it could nothbe done, the 
Palm. 68. record being of another Term; and the iſſue joined being only the 
iſſue of the wiſe, the verdict paſſed upon that iſſue cannot now he 
amended : for it was faid, that the docket- roll is but for remen- 
brance to the cleik, and to inſtruct the maſter of the office of the 
buſineſs in court, and as a calendar thereto; but when the roll i 
made up, and of another "Term, it cannot be guided by the docket 
— Sed non allocatur : for it being manifeſt to the Court that they both 
appeared, and the docket is, that they both pleaded, it 1s a ſufficient 
guide to the clerk to draw the plea in both their names; and when 
he omits the huſband's name, it is but the miſpriſion of the cle; 
which ſhall be amended. And it was adjudged that it ſhould b 
amended; and judgment given for the plaintiff. Vide 2. Rich. 
pl. 17. 4: Eliz. Dyer, 211. 
What iſſve is dot But not if the huſband and wife plead, ** quad ip/i non ſunt ind 
amendable. « c/pabies,” and it is found, &c. this finding is ill, and cannot be 


e amended; for it would alter the iſſue if it ſhould be amended. 

1 Brownl, 7. coxtra. Doutzl. 114. 135. A 

Ct 10, | | Sparham arainfl Pye, * 

To fay that 4. ACTION FOR THESE WORDS: „ Sparham ſtole a mare, -A. 

* JOG; or « elſe Gedtvin is forſworn.” After verdict, upon not gu nd 
1 pleaded, it was moved in arreſt of judgment, that theſe words 2 


favor, is not 


foffciently di- Not actionable; for there is not any direct affirmance or charge! 
rect to ſupport them. 


— But R1cHARDSON, fer the plaintiff, moved for judgment; for its 

ang * ſhewn in the declaration with an averment, that Godwin never ſor Dr 
J. many age any ſuch matter, and then it is a ſpeech of his own * — 4 
7. Roll. Ab. 64. 48 if he ſhould ſay, John Stiles is a thief, if John Notes s =p this 0 
2. Rall Ab. 165. be true,” with an averment, that John Nokes never made an] fe 


March.9. report; in which it hath been adjudged that the action is mar 

. „ tainable. | 

4- Bac. Ab. cog. But ALL THE Cover here held, that an action lies not; fot" 
is not a direct ſlander of him, and none hath cauſe on theſe wo 
to draw his life or name in queſtion, and then it cannot * 
to him. Wherefore, without argument, it was adjudged for 
defendant, | | Tut 


G 


Eaſter Term, 15. Jac. 1. In B. R. 831 
it \ | Garrard again Regem. 8 


"ay f/RROR to reverſe an outlawry in =» warranto, THE FIRST Addition of the 
Nt; ERROR Was aſſigned, Becauſe he had not any addition in the exi- party not ne- 


d un. —Sed non allocatur; for neither in informations, nor in returns —— 2 

ö - 18 1 NX. | eigen in 
* of reſcous, is it the courſe to have additions. —— 
| 


, Poſt, 576.—Cro. Eliz. 32. 148. 2. Hawk, P. C. 328. 
Ned; 


| Not AxoTHER ERROR was aſſigned, Becauſe the exigent is returned, Outlawry in 
And « ide; utlagatus 9, and he doth not name any coroners.—Sed non _— 
| allicatur : for this outlawry being in London, where there is not any eon the 


N not ne- 
* coroner, but the mayor for the time being is perpetual coroner; and — 78 
rey the courſe there is not to return, * per judicium coronatorum, but ante, 628. 558. 
rye generally, ( ides utlagatus e/t.” 21. Hen: 7. 23. Dyer, 317. Co. Lit. 288. 

i in. Cro, Eliz. 648. 5. Com. Dig. 651. 1. Burr. 639. 3. Tet. Rep. 499. 
e, the A p 8 

y th Oliver and his Wife againſt Stephens. Cazr 14. 
we be CTION FOR WORDS to the wife: „Thou art a witch.“ To fay, « Tes 
nem After verdi& for the plaintiff, it was moved in arreſt of judg- © ate wited,” 


of the ment, that an action lies not for theſe words; for it cannot be vithourſhewing 
roll is WY known; and if it could, it is not ſhewn that any fact was committed ERIN 
oct. by her.—ALT THE JUDGES (abſente Mox r ACE) were of that ante, 399. l 
both opinion. But being afterward moved when he was in court, he 
Icient held, that the action well lay; for by the 1. Jac. 1. c. 12. (a) every J. Lev 994. 
when g witchcraft is puniſhable by pillory, or as felony: wherefore the ge- 

cler, dera words will well maintain the action. THE Cour there- 

1d de tore would adviſe thereof until another Term. | 

ich. 3 (a) Repealed by the 9. Geo. 2. c. . imprifoned for a year, and ſtand four times 

which enaQts, that whoſoever ſhall pretend in the pillory, See 1. Hawk. 9. 3 and the 

to exciciſe the arts of witchcraft, ſhall be vagrant act, 17. Geo. 2. c. f. 


it inal 
mh Hawkes againſt Auge. Cazr 13 
ACT ION FOR THESE WORDS: *« Thou art a witch, and Words are not. 


Aby thy means I have loſt my mare.” It was moved in ar- — if 
teſt of judgment, that theſe words are not aQionable, for the firſt — 4 — > 
vords are too general, © that by her witchcraft his mare was loſt.” charge. 

SALL THE CouRT (abſente MONTAGUE) were of that opinion, Ante, 306.399, 
ad gave rule that judgment ſhould be entered for the defendant. Co. car. 324. 


1. Sid. 424. 1. Lev. 276. 
Pendavis againſt Kenſham. Cart 14. 


for it 8 Hilary Term, 16. Jac. 1. Rell 544. 

or DEBT upou an obligation. The defendant pleads, that the In pleading 
— Plaintiff in the king's court at Penwarth brought debt upon ©3vdgmentinan 
5 1 this obligation againſt one Tregore, who was oblige! with him in — 
ny lv the ſaid bond Jointly and ſeverally, and recovered, and had him in chat the court 


*xccution ; and that the gaoler voluntarily ſuffered him to go at had juriſdiction 
And upon this plea it was demutred: 1 2 


. fort | | matter. 

; 4 K mor Becauſe he doth not ſhew that this court, being a private Ante, 493, 
21 nk, power to hold plea; which he ought to ſhew to the 8. Co. 143. 
for WY; urt here, otherwiſe the Court cannot take cognizance of their <r9- Car. 46. 


uniſdiftion, and otherwiſe the judgment is void, et coram non judice. Won. 13. 21+ 


—*HE WHOLE CouRT were of that opinion. hays 


M m 2 SzconDLY, 


$32 , Eaſter Term, 17. fac. 1. In B. R. 


The efcape | SECONDLY, That this plea was not good in ſubſtance; for th- 
* 3 eſcape of the priſoner, although it be by the voluntary permiſſion of 
Joi 1 the gaoler, is not any diſcharge of the debt, and by conſequence the 
cdligors doth action lies againſt the other (a). And ſo it is held, where two are 
not discharge in execution, and the one eſcape, this is no cauſe of audita gu 
the debt; but — I IIE WHOLE COURT was of that opinion; and therefore, bein- 
err tor both theſe reaſons, it was adjudged for the plaiutiſf. 


tg inſt the other. 
Ante, 338. (a) 5, Co. 56. Blumficld's C.ſe. 


Cart 13. | Warner's Caſe. 


By ſpecial cuſ- W RNER, one of the churchwardens of Al halletos, in Landen. 
tom, pariſhion- prayed a prohibition ; for that whereas by the cuſtom of t!;c 
— ſaid parith, the pariſhioners uſed every ycar to cleft church wardens, 
notw:thiland. One Of the pariſh, who had borne the affice of ſcavenger, fideſman, 
ing the carons Or conſtable; and that every year one who had been elected church- 


ef king James warden is elected to continue a year longer, and to be the upper- 
in the year 1503. churchwarden, and another is choſen to him, who is called the 
rea. 650. ander-churchwarden ; that ſuch a choice being made in that pariſh 
Merch. 6. of the faid /Varner to be churchwarden, the parion, notwithſtanding 
wo. Car. $52. (hos election, nominated one Carter to be churchwarden, and pro- 
>. Quit, Ab. 2 3g. Cured him to be ſworn in the eceleſiaſtical court, and denied the 
Hard. 349. faid Hurrer as churchwarden according to the election of the pa- 
Lane, 21. rithioners; and this by colour of the late canons (a), that the 
| ge 5: 145+ parſon ſhould have the election of one of the churchwardens: and 
4 e a0. this being againſt the cuſtom, a prohibition was prayed, and a pre. 
z. Salk. $3, cedent 1hewn in the common pleas, Faſter Term, 5. Fac. 1, for the 
L9. Ray, 20c?. parithioners of Mull, in London, where fuch a prohibition was 
granted; for it being a ſpecial cuſtom the canons cannot alter it. 
eſpecially in London, where the parſon and churchwardens are 4 
corporation, to purchaſe lands and demiſe their lands (5); and i 
every parſon might have election of one churchwarden without th 
zifent of the parithioners, they might be much prejudiced, &c. 
(a) Sce Bums E. L. Pref. 16. Nra. 1056. 2. Atk. 650. (5) See 9. Geo. f. c. . 


CA 16. Park hurſt againſt Powel. 


An actien gui ERROR of a judgment in the common pleas, in an action upon 
fam lies againſt the caſe for himſelf and the King; for that whereas he ha 
1 eg capias utiagatum after judgment againſt J. S. and delivered it to the 
— tac on Jheriff of Deubig to execute; who ſeeing J. S. and being required 
2 capias utlaga- to EXECUTE it, did not execute the fame, but ſuffered him to go 4 
wr, atter ju®z- Jirge, and he cloigned Iumſelt to places unknown; and afterward 
3 8 the ſaid ſheriff returned here to Meſtminſler, . non off nventus, li 
onto pt deceit of the king, and prejudice to the party of his ſaid debt. 


Ante, 36 T. | | . g : 
Poſt. 561. The defendant pleaded not guilty ; and it was found againſt lim, 
Noy, 22. and judgment accordingly , for which he brings error. 

— Piss vr, Becauſe the action is brought by the king and himſel 


Cro. Car. 574. Where it ought not to be ſo brought. Sed non allocatur ; for it : 
Cro. Eliz. 877. the king's writ, and the king is to have the benefit thereof as * 
2. Noll. Ab. 93. as the party: wherefore the action here is well for the king an 


3 party, and he ſhall be fined thereupon, 
1. Hawk. P. C. 378. Strange, 901. Fitzg. 265. | | 
| minſler, where 


SrcoxDLY, For that the trial was de vicinets of Wil 
wa tte offence is alledged to be at D. in the county of „ 
1 Co. 1. b. from the ſaid place the venue ought to have been.— Sed non alloc . 
Hob. 209- for the falſe return was here at We/tmin/ter, which is the caule o 
action. Wherefore the judgment was affirmed, Geffeey 


— Emes 7 EY eam G 1 


Eaſter Term, 17. Jac. 1. In B. R. 533 


Geffrey Booth againſt Potter. Cass 17. 


FJECTMENT of the leaſe of Henry Fowler, of the rectory of I a father, the 
Much-hampton, in the county of Glowcefler ; and that the leſſor — 4 
was preſented by Lord //indſor, upon the deprivation of Anthony ith the grantes 


Lypthorn before the high commithoners. ol the next pre- 


Upon not guilty pleaded, the defendant claimed under the ſaid enteden toper- 


mit the grantor 
Anthony Lapthorn. ts profes fs 


Upon evidence, it appeared that the advowſon was the inhe- ſon, and the fon 
tance of Lord J/ind/or, who granted the next avoidance thereof ** 8 
to Dr. Gaoch: and after the church being void, one Richard Fowler, faoaine3 prongs 
ather of the ſaid Henry Fowler, dealt with the ſaid Dr. Gooch, the uu, although 
church being void, to permit Lord Windſor to preſent the ſaid Henry the ſon be not 
fauler to the ſaid church; and for that cauſe gave to him two hun- Privy to thecor- 
dred pounds, and thereupon procured Lord Mindſor to preſent the — "FA 
fad Henry Fowler, who (as it was alledged) knew not of this agree- "A 


M p 5 2 C . Lit. . 
ment; and he thereupon was admitted, inſtituted, and inducted. mad a. 


This matter being diſcloſed in the court of wards, 1T WAS RE- 425: 
50LVED AND DECREED in the ſaid court, by the advice of the Chief * 8 
juſtices and the Chief Baron, that he was preſented by fimony, and Ce. i Fe 
that by the ſtatute of 31. Elix. c. 6. it belonged to the king to pre- 589. 811. 
ent, without deprivation or removing of the incumbent by quare 3- Inſt. 154. 
mpedit: whereupon the king preſented the ſaid Anthony Lapthorn, 3: 4 os 
who was admitted, inſtituted, and inducted, and continued there Þ\,..... 1 
for three years: and afterwards the ſaid Richard Fowler the father 268. 
ſued him before the high commiſſioners for miſdemeanors, and pro- 
cured him to be deprived ; and ten days before the depri vation, pro- 
cured a grant of the next avoidance to J. S.; and — the depriva- 
ton, within ten days procured the ſaid J. S. to preſent the ſaid 
Henry Fowler, who was again admitted, inſtituted, and inducted, 
and made this leaſe to try the title. 


t was hereupon moved upon the ſtatute, that the preſentation of A perſon pre- 


Henry Fowler is merely void, and he is a perſon diſabled by the ex- > we e 


preſs words of the ſtatute ever to accept of that benefice, and his nid the fame 
zemifhon and inſtitution thereunto is merely void; and every one vencfice again, 
ho is in poſſeſſion hath good title againſt him and his leſſee, ſo as Sed vide a. Roll, 


tte plaintiff cannot maintain this action. — . 


ALL THE Coo was of that opinion, and delivered the law to 
be clearly ſo to the jury, Whereupon the plaintiff was nonſuited. 


\ By 12, Ann, c. 12, 4 If any perſon 4 and ſhall be preſented or collated there- 
: ſhall for money, reward, gift, or advan- © upon, every ſuch preſentation or colla- 
: tage, or for or by reaſon of any promiſe, * tion ſhall be utterly void and of no effect 
ment, grant, bond, or other aſſur- in Jaw; and ſuch agreement ſhalt be 
Res of or for any money, reward, gift, „ deemed to be a fimoniacal contract; and 
4 — or benefit, directly or indirectiy in t it ſhall be lawful for the king to preſent 
f 1 or in the name of any * or collate to ſuch beneſi ce, æc. for that 
„e perſon or perſons, take, procure, © time or times only; and the perſon cor- 
i AE the next avoidance or preſen- © ruptly taking, procuring, or accepting 
= of any benefice with cure of ſouls, ſuch benefice, ſhall be diſabled to hold 
" 6ignity, prebend, or living eccleſiaſtical, © the ſame, Ke. Kc. Kc. 
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dle. not been any return of this writ — THe Cour held, that it wa 


| Francus are the Francijcus in the venire facias, and upon the di/tringas, Francus, and 


Sold. 247-439- O 


534 Eaſter Term, 19. Jac. 1. In B. R. 


Cazz 18. Moor againſt Blackwel. 
The return of RESPASS, clauſum fregit, et alia enormia ei intulit. Upon noc 
the verire fa- guilty pleaded, and damages found to four hundred pounds. iy 


cias, in which : 4 22 a 
pledges 1 reſpect of the abuſe of the plaintiff's wife, it was moved in ares 


Jurors is omit- Of judgment, I hat upon the return of the dente facias there wanted 
ted, is amerd- theſe words. £.1:/ibet jurator. per plegios;“ fo it is as if there had 


1. Roll. Rep. not as a blank return where no return is at all, or that the nams 
445. of the ſheriff js omitted; but here is an inſufficient return, which 
2. Roll. Rep. 87. .* JR 
1. Com. Dig. is 2ided by the ſtatute of jeofails: and although no precedent can 
322. be ſhewn where ſuch returns have been amended, yet they {aid 
3. Bac. Ab. 92. they would make a precedent thercof ; for the omiſſion of the 
note (8). pledges is but matter of form, and not like to Deer Ila 
Caſe (a), where there was want of pledges upon the original 
where fore it was awarded to be amended. 


Frareiſcus nd Ax OTHER EXCEPTION was taken, That a juror was name! 


fame name. ſo another perſon.—Scd nan allgcatur ; for they are both but oe 


Ante, 28. | K b : . . r- 
1. Com. Pie. name abbreviated. . Wherefore it was adjudged for the plaintiff. 


227» Cow p. 178. 229. b 
: (a) Ante, 414. See21, Jac. 1. c. 13. 


Car 19. The Biſhop of Oſſory's Caſe in Ireland. 


A writ of crror IUDGMIENT was ow in the king's bench in Jreland, aud 
, _— * 3 within two days after the judgment given, the defendant deli- 
cord itſelf is not vered to the Chief Juſtice a writ of error, purchaſed out of the 
remover! to the Chancery in England, returnable in the king's Line in England (a), 
court where <r- The queſtion was, Whether they might award execution, not. 
pa eee ee withſtanding? becauſe the record itſelf remains with them, out ot 
only. Tas which they might award execution, as they conceived ; for that 1 
Ante, 342, not ſent into the king's bench to England, but the tranſcript only. 

. Lev. 312. and thercupon they deferred the execution, and prayed the advice 


| 4 Mcd. 373. of the juſtices of the king's bench in England, 


— x4 And by the opinion of all the Juſtices, the writ in judgment 

f law is a /#per/edeas, although the record itſelf be not ſent ; tor 
2. Bult, 162. if error be brought in parliament upon a judgment in this court, 
Skin. 422. the tranſcript is only tent, and the record remains in the kings 


4. Bac. Ab. 679. - ; 5. 
1. Ter. Rep. 27. bench, and yet the court is forecloſed: ſo of error in the exchequ 


Stra. 837. 1 
Ti cloſes, pendente placito indiſcuſſo. Vide 5. Ede. 2. title * Errer, dg. 
8. Hen. 5. pl. 15. Edw. 3. tit. Error,” 33, 


chamber, the tranſcript is only ſent, and yet the court is fore. 


— 
«> > — — — 
* 


2 „ 8 1 


And Dope» pcs ſaid, that the record itſelf is not ſent, becavſe 
the ſen is betwixt England and Ireland; and if the tranſcript ſhould 
miſcazry, they could again reſort to the record; but if the reco! 
ſhould miſcarry, the cafe is loſt : and he ſaid, that thoſe of the 
king's bench in England might not award execution; but york 
judgment given, they ſhould ſend a ſpecial mandate to the Chi 
J allice of Ireland to do it, And they all reſolved, that the WE 
error was @ ſuperſedeas until the error was examingd, affirmed, 0 
rererſed. 
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Eaſter Term, 17. Jac. 1. In B. R. $35 


| Webb againſt Cook. Cas 20. 
ROHIBITION was prayed ; for that Co ſued Nell in the A man may juſ- 


On not 1 tify accutin 
nds, in ſpiritual court for laying, that ** he had a baſtard.'”” Webb, SEE os - BY 


arteſt 
Wanted 
re had 
It wa 


the defendant, alledged in the ſpiritual cqurt, that the plaintiff WAS ing had a baſ- 
adjudged the reputed father ot a haſtard by two juſtices of the tard, if an order 
peace, according to the ſtatute 18. E/zz. c. 3. whereupon he ſpake of filiation has 


e . N # - been made upon 
theſe words: and they of the ſpiritual court accepted his confel — — 


nam: ſon, but would not allow his juſtification : wheretore he prayed W 
which z prohibition ; which was granted him. refuſe the jufli- 
nt can fication, a prohibition ſhall go. S, C. Poſt. 625. 2. Roll, Rep. G1, 82. 2, Inſt. 492. 2. Bulit, 296. 
1 ſaid 1, Freem. 283. Ld. Raym. 394. 


of the 


4 


Zinal. 


Tobbins' Caſe. | Ce 


PROHIBITION was prayed to the court of requeſts ; for that Prohibition. 
Fobbins, adminiſtratrix, ſues in that court, complaining that 3. Lev. 55. 11 
ſhe had taken adminiſtration of her huſband's goods, thinking that 3. — — 

le was out of debt, unleſs for ſmall ſums which he owed to la- G * 

bourers, &c. and that the had paid thoſe debts, and other the like, 5 
and ſo adminiſtered the goods: and afterwards actions of debt upon 
ſpecialties were brought againſt her; whereupon ſhe prayed an in- 

junction, and had it: and upon this matter ſhewn, a prohibition 

yu granted PER TOTAM CURIAM. 
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Trinity Term, 

17. Jac. 1. In the King's Bench, 
Sir Edward Montague, Knt. Chief Fuſlice, 
Sir John Croke, Kt. x | 
Sir John Duderidge, Kt. Juſtices, 
Sir Robert Houghton, Kut. 


Sir Henry Velverton, Knt. Attorney General. 
Sir Thomas Coventry, Kut. Solicitor General. 


4 * 


Cart 1. Beits again/i Trevaman. 


Words of defa- CTION FOR THESE WORDS. Whereas he was a (et. 
dare 25 AC= vener and freeman, of London, that the defendant ſpake of 
Eg 1 they N . . 

63 him theſe words: Thou art a rogue, a cony-catching 
plaintiff's pro- ** Togue, a cozening rogue, a cutpurſe rogue. 

— After verdict for the plaintiff, it was moved in arreſt of judy. 
3 . ment, that theſe words were not actionable, for they. do not touch 
<> TNF him in his profeſſion: and the firſt words, * Thou art a rogue,” 
797. 1169. Are but words of ſpleen, and no cauſe of action; and the words 
1. Com. Dig. after rely upon the word rogue, and are but additions and ad- 
790. jectives to the word ; wherefore the action lies not.— And it waz 


adjudged for the defendant. 


| Car 2, Gainford again Tuke. 
To ſay that the ACTION FOR THESE WORDS: „ Thou waſt in Lauw- 


Plaintiff was in * c/ton gaol for coining.” The plaintiff replies, If 1 was 
gloom there, I anſwered it well enough.” „ Yea,” faid the defendant, 
achonable. you were burnt in the hand tor it.“ 
Ante, 276. 247. Upon not guilty pleaded, and verdict for the plaintiff, it was 
_— moved in arreſt of judgment, that theſe words are not actionable; 
* Sh * for to ſay that one was in gaol for coining, no action lies, becauſe 
A * it is no affirmation that he did coin; and he doth not ſay, for tall 
a. Dig. coining: and the ſubſequent words, that he was burned in the 
76. 5 band.” ſhew that it cannot be for falſe coining, and they are but 
2. Will, zoo. idle words. . 


But THE Count reſolved to the 8 that theſe are mali- * 


cious words, and ſhew his intent to accuſe him for being impri- 
ſoned for coining ; and ae” vc gy words ex-aggravate, and 
diminiſh not the former. Wherefore it was adjudged that the 
action well lay. 35 Cents 1 


\ . . f 
Cars 3. John Ford againf Julian Ford. 

In treſpaſs, if EEROR to reverſe a judgment in treſpaſs in the common pleas. 
1 The error aſſigned was, Becauſe in gie firſt declaration there 
be omitt.d in „ «6 2 8 ”” d d ] ration 
the Grit dectara. wanted tlieſe words, © vi et i mir; but the ſecond dectaration, 
tion, it cannot which was after imparlance, whereupon the jſſue was joined, and 
-d er by the verdict given, was good und perfect. 

the econ a f 11 5 
claration. Ante, 10 f. 311. 415. 443. 499. 1. Roll, Ab, 158, 2970 3. Lev 306. 1. Sund. * 
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Trinity Term, 17. Jac. 1. In B. R. $37 


Px1DGMAN moved, that the firſt was good enough; for the writ Foa 
is recit?d therein, wherein is vi et armis; and the omiſſion thereof 84 
in the declaration is the default of the clerk only, and therefore it **** 
thall be amended : but the ſecond declaration being good, the ver- 
dict and judgment thereupon are good, and not reverſable. 


Sed non allocatur; for the omiſſion of vi et armis is matter of ſuh- Ante, 433. 45%, 
ſtance, which can never be amended : and the firſt declaration being 526. | 
ill. which is the foundation, tne ſecond is but the recital thereof; 

and if the firit be not good, the ſecond will not liclp it. 


Houchrox therefore cited a former judgment, v12. the caſe of 
the Biſhop of Rocheſter in waſte, where the firſt declaration was not 
good, although the ſecond were good, and judgment thereupon, 
et it was reverſed. And Briggs v. Sri (a), where an action of 

ttery was brought, and the declaration was, quid cùm the defen- 
dnt did aſſault and beat him (without any affirmance of vi et armis), 
and the ſecond declaration was good, that the defendant 2 
fecit, c. yet for this defect in the firſt declaration the judgment 
was reverſed. And ſo in I inch v. Warner (6b), debt upon an obli- 

tion, and declares upon an obligation made primo Maii; and the 
econd declaration was upon an obligation made ſecundo Maii, and 
the obligation was ſhewn, &c.; and upon en e/? fuctum found for 
the plaintiff, it was adjudged to be erroneous, becauſe the firſt decla- 
ration was not good: fo here.— THE wHOLE CouRT was of that- 
opinion ; wherefore the judgment was reverſed. 

(a) Cro, Eliz. 507. (6) Cro. Eliz. 416. 


Bultivant againſf Holman. Carr 4 


FRROR of a judgment in the common pleas, in a writ of cove- A declaration 
nant, The error aſſigned was, That the declaration was not on a leaſe . 
good; for it was upon an indenture, which recites, quid cùm per cg indenturam 
mdenturam tcfatum exiſtit, that the ſaid Bultivant infeoffed the plain- ,, — 
tiff of ſuch land, and therein covenanted to diſcharge and ſave him but 2 bar — 
harmleſs from all former dowers and incumbrances ; and ſhews, plication muſt 
that one Furſſe was ſeiſed in fee of that land before that Bultivant be direct and 
had any thing to do therein, and infeoffed Bullivant, who infeoffed 3 
Hilman the plaintiff; and that the wife of Furſſe had brought a * 

* writ of dower againſt him, and had recovered, and ſo he had not . Eliz. 195. 
performed the covenant. Whereupon the defendant demurred in Cro. Car. 188. 


the common pleas ; and it was there adjudged for the plaintiff. 1. Saund. 274. 


[twas now aſſigned for ertor, That it ie not alled by matter in ” SON 


fact that he infeoffed him, and that he was ſeiſed in fee by virtue 5. Com. Dig. 
thereof; but only quod teſtatum exiſtit, which is only by way of 232- 

recital, and therefore not good: and in proof thereof he relied So. 

upon 21. Edw. 4. pl. 49. and Dyer, 139. Dogan 
But ALL THE Cour reſolved to the contrary ; and that the 

ifference is, where it is by way of declaration, and where it is b 

bp of bar or replication ; for in the declaration, teſtatum exiſtit 18 

ſufficient to induce the action, and to aſſign the breach: and the 

Judgment was affirmed, ö 1 


Miller 
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538 | Trinity Term, 17. Jac. 1. In B. R. 
Casr 5. Miller againſi Regem. 


A certierari lies pj AROR of a judgment given in an information in tlie court of 
to remove pro- "a b | 

ths anos - widball before the mayor of London. A queſtion was ma * 
information in Whether it might be reformed here? or, Whether it ought to he by 


the mayor's a ſpecial commiſſion in London, according to their charter? But it 


court in Len- was ſhewn, that this being matter concerning the crown, a cr. 


don. tiorari was thereupon awarded 40 remove the record; which being 
— = 4 removed, a writ of error was brought, ca am vobis refidet ; and (0 
Dougl. 244. are divers precedents. 
An information, The errors aſſigned were, Pix sr, Becauſe the information wa; 
ea 5. Elia. c. 4. brought in London, upon the ſtatute of 5. Eliz. c. 4. ſ. 31. for excr- 
can only be ſued ciſing a trade whereto he was not bound apprentice, and therefore 
—— * demanded forty 5 for every month ; and this being a penal 
Ante, $5. 179. law, ought not to be ſued but in the king's courts at Veſimiſis, 
where the king's attorney is to acknowledge or deny, as 6. C; 19, 


— bg Ay and therefore is not ſuable there; and for that cauſe it was er- 
2. Hawk. P. C. roneous (a). 


28 394. Cowp. 369. 


* Miſerwordia,” SECONDLY, Becauſe the judgment was, quid get in miſericerdil, 
inttead of where it ſhould be quid capiatur ; wheretore the judgment we 
© capiatuy. reverſed. a 

(a) 21. Jac. 1. c. 4. 


8 Hyde againfl Scyſſor. 
E after Term, 17. Fac. 1. Roll i 57. 


In treſpaſs for PRESPASS ; for that the defendant, 21. May 6. Jac. 1. mas 
en an aſſault upon Elizabeth the plaintiff's wife, et illam werbrra- 
band and wife Vit, et male traciavit, necnon the ſaid Elizabeth ſimul cum one gown, 
mult join in the one petticoat, &c. of the goods of the plaintiff, fmn/ cum the ſud 
„Aion; but if Elizabeth, at D. tunc et widem cepit, abduxit, et abcaria' it, monn 
ie be with fe gandem ELIZABETHANM per 5. aunds ab e:dem LE PLAINTIFF A! 
3 et cuſtodivit, per quod LE PL AINTIFF ſolamen et conſortium, necnon ct. 
band may ſue filium et auxilium in rebus domeſticts que idem LE PLAINFTIFE le! 
alone; and if debuifſet et potuiſſet cum uxere ſid per totum tempus pred. per didit u 


. aſper e amiſit, et alia enormia, Ec. 
ther hy words The defendant pleaded not guilty ; and it was found againk 


eepit ct abduxit him, and damages aſſeſſed to three hundred pounds, and judgment 


er rapi# may found for the plaintiff : and now a writ of crror thereof was brought , 


de uſc d. , 
Ante, 502, in the exchequer-chaiber. 


2. Inſt. 435. Tre FirsT Exxon aſſigned was, Becauſe the action was by 
2. Roll. Rep. 57. the huſband folely for the battery of his wife, which ought not i9 
Cro. Car. 90. he; for the tert and damages are properly done to the wite, and 
—— therefore the huſband ſole without the wite could not maintan 
Fort. 337, this action; and then the damages being entirely given, the jule. 
Selk. 21 ment is erroneous. Vide . Edw. 4. pl. 52. gb. Ed. 3. Þ 5 
6. Mod. 127. ; 

Farm 277.22. A pl. 16. Ante, 501, ou. Ds 
7. Will. 266. But ALL THE penn AND BAROXs held, that true it , 
3. Will. 13. hufband, for the battery of his wife, ought to join his wie vi 


2. Term Rep. him in the action, if this had been brought tor that cauſe ; * 
4.176. here the action is not brought for the battery of his ile, but - 


gg I” the loſs and damage of the huſband, for want of her Company” 


__ We ics ao io. 


Trinity Term, 17. Jac, 1. In B. R. 


ad: and all is concluded with the per quod * amiſit, which m_ 
extends to all that was before; as where an action brought by the 3017 
maſter for the battery of his ſervant, per quod ſervitium amiſit, Wc. 


A S$:conD ERROR aſſigned was, Becauſe it is cepit et abduxit, 
where 1t * * to have been rapuit; for ſo is the Regiſter for writs 
broughtin ſuch caſes.— Sed non allocatur ; for it may be both ways. 
Wherefore the judgment was affirmed. 


Godfrey againſi Dixon. Carz 74 


CORNELTUS GODFREY, an alien of Spain, had iſſue Daniel If akens, fa- 
Godfrey, born in Flanders, within the allegiance of the king of er and = 
Spain. The father and ſon came into England in 4. Eliz. The —— — 
ather was made a denizen, and after had iflue Cornelius Gedfrey his father be made 
younger ſon, born here in England in 40. Eliz. The father Jed a denizen, and 
and in the 3. Jac, 1. Daniel Godfrey was naturalized by act of parlia- afterward hack 


ment, and after purchaſed copyhold land, and died without iſſue. — 


The queſtion was, Whether Cornelius Godfrey, the younger ſons and then the 


1 Ider ſon be . 
ſhould inherit this copy hold ? - —— ups 


The words of the naturalization are theſe : * That Daniel God- dies, the ſecond 
« fey ſhall be enabled to purchaſe, inherit, have and enjoy, and ſon ſhall be &cir 
demand, as heir to any anceſtor lineal or collateral ; and that he te bis brother. 
« ſhall be adjudged a natural ſubje& of the kingdom of England, Co. Lit. 8. 3. 
in every reſpect, condition, and degree, to all intents, conſtruc- 33; * "39-4 


| Stiles 
tions, and purpoſes,” 2 Roll. Repig2- 


The doubt only grew upon theſe words, becauſe it js enacted, 1. Vent. 41g. 
that he ſhall be heir to his anceſtor lineal or collateral ;** but it r 
. . . * . 91. 
is not ſaid that they ſhall be heirs to him. 1. Sid. 19 3.19. 


t was objected, that at the time of the father's death the eldeſt 201. 
ſon had no inheritable blood in him, and in defect thereof the 2 _ 
youngeſt ſon night not be heir to him. DN 
\ Palm. 13. 21% 
But it was thereto anſwered, That true it is there was a diſahility, 2. Hawk. P. C. 
but not in the blood, viz. his blood was not the cauſe of his diſ- ** 
ability, but tlie place of his birth; for the law reſpects not the 
blood, where there is not any allegiance : but here is not any cor- 
ruption of blood, or any halt- blood; but it is as if the eldeſt bro- 
ther had gone out of the way. 22. Hen. 6. Doctor and Student, if an 
alien have a ſon alien, and afterward the father be made a denizen, 
and have another ſon, here the ſecond ſon ſhall inherit, although 
the eldeſt ſon bealive : in this caſe alſo there needs not any blood 
from the father, becauſe the land came not from the father. And to 
ot purpoſe Heolbie's Caſe, 41. Elix. was cited: a father hath iſſue a 
on and daughter; the father is attainted and executed; the ſon pur- 
chaſeth lands, and dies without iſſue; adjudged that the daughter 
ſhall inherit: and when it is ſaid that he ſhall be adjudged as a na- 
tural-born ſubject, the conſequent is, that he ſhall have heirs to 
inherit him, both lineal and collateral ; relativorum cognito uno, cor- 
noſcitur et alterym. 4 


And it was, without argument, adjudged for the plaintiff, viz. 
bat the younger ſon ſhould inherit (a). 5 8 ; 


(a) See 11, & 12. Will. 3. 6.6, and 25. Geo. 2, c. 39. 
Tux 


| $40 Trinity Term, 17. Jac. 1. In B. R. 


Natwalizaton Tye Cui Jus ric ſaid, that naturalization is always by pay. 
muſt be perpe- liament, and perpetual; for if one be naturalized for a day, it i 
tual, deniZation 4 g ; 

may be tempo. good for ever: denization is by patent, and may be pro tempore , a, 
_ nary. or years, lite, &c. (a). 

Co. Lit. 129. 2. 7. Co. 6.25, 2. Jones, 12. 2. Roll. Rep. gs. i 

(a) See 7. Jac. 1. c. 2. 11. & 12. Will. 3. c. 2. 3. Geo. 1. c. 4. 
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cu . | Warren's Caſe. 


Ko cauſe need WARREN, being one of the council of Coventry, was removed, 
de affigned for and obtained a writ of reſtitution. The corporation there- 
the removal upon returned, that they had a cuſtom to ele any, to be of the 
—— his of. common council, and to remove him ad /ibitum and that Y ar: 
&ce is collateral was removed, &c. . 


the corpora- . 
| Tux Cour held, that the return was good; and this difference 


Dyer, 332. taken: where a man is a freeman or alderman, &c. they cannot te- 
2. Roll. Rep, move him from his freedom or place without cauſe ; and in ſuch 
212. caſe ſuch a cuſtom is void, becauſe the party hath a freehold 


8 therein; but to be of council is a thing collateral to a corporation. 


> 3 The counſel then ſurmiſed that he was an alderman, and re. 


2 Bac. Ab. 350. moved; whereupon a new writ was iſſued to reſtore Lim to hi 
Salt. 430. aldermanſhip. Vale 26. Hen. 8. pl. 5, 

ILL Raym, 391. 

Cp. 30 508. Dougl. 157. 2. Term Rep. 541+ 560. 
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Michaelmas Term, es 


17. Jac. 1. In the King's Bench, 


Sir Edward Montague, Knt. Chief Fuſtice. 
Sir John Croke, Kut. 

Sir John Doderidge, Kut. Tuſlicess 
Sir Robert Houghton, Kt. 


Sir Henry Yelverton, Kut. Attorney General. 
Sir Thomas Coventry, Kut. Solicitor General. 


9 


Allop againſt Bowtrell, 88 


EE for lands in Munden, in the county of Hert- A oat bore. | 
0 ty weeks 
The queſtion was, upon evidence of the jury, Whether nine days, aſter 
Ednmnd Andrews, dying the twenty-third day of March, in the we _ Ne" 
year 1610, and Anne his wiſe being privatement enſeint, but not deli- — "hatl be 
rered until 5th January in the year 1611 (which was forty weeks confidered legi= 
and nine days, and then delivered of a daughter named Elizabeth), timate. 

ſhall be reputed the father to the ſaid //;zabeth, or that ſhe were a Co. Lit. 123. b. 
baftard : for it was proved that he fell ſick upon the twenty-ſecond 129-2-n0te(2)- 
day of March, and died the day following of the plague ; and that 24+ 2, 
Edmund Andrews (father of the faid Edmund who was dead), in ma- Ok 0m. 
lice to his ſon's wife, did much abuſe her, and cauſed her to be 33% — - 
diſlodged from places where ſhe was harboured, and to lie in the 5. Mod. 420. 
cold ftreets ; and that ſhe was to uſed for fix weeks together before Strange, 925+ 
her travail; and ſhe being brought into a woman's houſe who 949: 1976- 
commiſerated her caſe, having warmth and ſuſtenance, was deli- DA 
rered preſently within twenty-four hours of the ſaid Elizabeth e Palmer, 9, 10. 
and this being proved, and this miſuſage, by five women of good Godb. 281. 
credit, and two doctors of phyſic, viz. Sir William Baddy and P** 585: 
Docter Mundford, and one Chamberlaine (who was a phyfician, and dg * 

in nature of a midwife), upon their oath, they affirming that the D 2 
child came in time convenient to be the daughter of the party who 580. 

died; and that the uſual time for a woman to go with child was 1 El. Com. 456. 
nine months and ten days, V12. menſei ſelares, that is thirty days 230% , 
to the month, and not menſes lunares, and that by reaſon of the ©. ogg 4 
want of ſtrength in the woman or the child, or by reaſon of ill notes (i) and 
uſage, ſhe might be a longer time, viz. to the end of ten months, or G). 


more; and ſo both ancient and modern authors and experience OD: 

7 . : by 9 
proves : : Pull. N. P. 114. 
Tut Cour held here, that it might well be as the phyſicians Stra. 925. 


had affirmed, that ten months may be ſaid properly to be the time 
muleribus pariendo conſtitutum. Againſt this a record was produced 
in Trinity Term, 18. Edw. 1. Roll 13. in this court, that becauſe a 
wife went eleven months after the death of her huſband, it was re- 
folved, that the iſſue was not legitimate, being born pIft ultimum 
tempus mulieribus pariendo conſlitutum. BUT NOTE, it is not there 
ſhewn what was ultimum tempus mulieribus pariendo conflitutum. And 
the phyſicians further affirmed, that a perfect birth may be at ſeven 
months, according to the ſtrength of the mother, or of the child . 
| hunſelf, 
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Michaclmas Term, 17. Jac. 1. In B. R. 


himſelf, which is as long before the time of the proper birth: and 
by the ſame reaſon it may be as long deferred by accident, which is 
commonly occafioned by infirmitics of the body, or paſſions of the 
mind: and fo THE Cour delivered to the jury, that the aid 
Elizabeth, who was born forty weeks and more after the death of 
the ſaid Edmund Andrews, might well be the daughter of the fail 
Edmund. . 

And in this caſe the marriage betwixt them being at Utrecht be- 


and the certifi- vond ſeas, and certified under the ſeal of the miniſter there, and of 
the ſaid town, and that they cohabited for two years together as 
man and wife, was a ſufficient proof that they were married. 


cate of a mini- 
Ber abroad evi- 
cence of mar- 


riage. Ante, 


Cast 2. 


In error, no 
cer tiavars ſhall 
uſue to certify 
that which the 
record ſhould 
certiſy ; and 
theretote if the 
record certifi-d 
de wrong, the 
Judgment hall 
be reverſed, I- 
though the re- 
cord irf lt be 
right. 

Aste, 6. 528. 


102, Cowp. 233. Dougl. 174. 


Fide 1. Hen. 6. pl. 3. 21. Edw. 3. pl: . 
41. Edw. 3. pl. II. what ſhall be ſaid to 
de the time mulieridus pariendo ronſlitutuin. 
Sce alſo. Sir Themas Rydley's View of the 
Croil Law, fol. 55; where he relates of a 
widow in Pais who was delivered of a child 
the fourteenth month after her hufband's 


1. Roll. 356. 


ts be legitimate. The like judgment waz 
given in the conſiſtory at Witenburgh, in 
the caſe of a waman who was brought to 
bed in the eleventh month after her hu. 
band's death. Vid. Conradi Manſert, Partin 
Sctundan, De Matrimeniis, cap. 36. fol. 155; 
Selden, De Suse, anibus, fol. 22. Croks's A4. 
temy, Lb. 6. fol. 330. 


dcath, and yet the Judges awarded the child 


Draycot againſt Heaton, 
Hilary Term, 14. Jac. 1. Rell 771. 
ERROR of a judgment in the court of Derby, in debt upon an 


obligation, where the defendant pleaded non ef fatium; and 
found againſt him. 


The judgment entered was, ** quid capiatur: but the judgment 
certified was in this manner, ** [dro in miſericordia cupiatur; and 
this was afhgned for error. 


It was moved that theſe words „ in miſericordid wete ſtricken 
out, and ſo the line under it ſhews ; and the judgment only is, 
„ capratur.” 


To inform the Court a cer tiarari was awarded, which certified, 
that the words IN MISERICORDIA”” were not in the judgment, 
but a *«\capratur”” only. | 

Tux CovkrT, being now moved, would not allow thereof; but 
ſaid, that a certiarari {ould not be awarded to an inferior court, to 
certify that which the record ſhould _— wherefore not having 


regard to that cert:orar; (becauſe the record certified had thoſe words 


: . . Sage af. - & n* . . 
* in miſericordid in it, and the line underneath is no defacing ot 
drawing them out, and the capiatur was with another hand), it was 
therefore reverſed. 


After that day ſuch another record out of Norwich was ſhewn, 
where the plea was in treſpaſs upon the caſe, and all the proceedings 
were treſpaſs, becauſe it is not warranted by the plaint; yet (al. 
though the ſteward was preſent, and ſhewed his book of entry of 
plaints, that it was miſprifion) it might not be amended, but was 
reverſed for this cauſe. 


By 5. Geo. I. c. 13. Wiits of error may 
be amended and made agreeable to the ori- 
Ein- record. And by 16. & 17. Car. 2. 
c. 2. no judgment after verdict, by cognevie 
or reli qa verifications, or by 4. Ann. e. 16. 


on conſcſſlon, vr by default, ſhall be ſtayed 
or reverſed for want of a miſericordia of cs. 
piatur, by reaſon that the one is entered ia · 
ſtead of the other. | 


Richard 


. . 222 


a a © ©) © 


 ©S 


Michaelmas Term, 17. Jac. 1. In B. R. 843 


Richard Bourn's Caſe. Care . 


RICHARD BOURN was impriſoned at Dover by the lord war- All precorative 
den of the cinque-ports, becauſe he took an anchor and — 
cable as wreck, in the liberty of the rape of Ha/tings, which the , Ge. run to 
lord warden pretended to be within the cinque- ports, and to ap- xu cixeue 
pertain to him, becauſe he hath the juriſdiction of the admiralty vor. 

there: and he being for twenty-three weeks impriſoned there, an Palm. 96. 
habeas * was granted to remove the hody cum cauſa; and the Cro. Car. 207. 


. . þ 4 2». 4 . 
lord warden of the cinque-ports would not obey it. 2 4 ' 


Wherefore now in open court an alias habeas corpus was prayed Oe. Eliz. 91 r. 

; . it Hard. 475- 
with a penalty, becauſe the lord warden pretended that this writ | lag. * 
was not awardable to the einque- ports, nor returnable by him; yay, , $ 7. 
for he pretended that the king's writ ran not there: and a prece- 1. Sid. 355. 
dent was cited in this court, 43. Eliz. that one Browley was com- 2+ Roll. Ab. 
mitted in Berwick, and a writ of habeas corpus being awarded, the 39% 

4 : . . 8. Mod, 22. 

mayor of Berwick would not obey it, becauſe it was pretended, 4 Burr. 834. 
that the king's writ ran not there, for that it was part of Scotland, x. Bl. Com. 99. 
and no part of England, and was an exempted juriſdiction after 3. Bl. Com. 79. 
it was annexed to this crown ; but ſuch pretences were difallowed, _ 
and an attachment was awarded againſt the mayor, and he was im- . 


priſoned and ſined for his contempt (a). 751. 


KEELING, the Secondary in the crown office, vouched a prece- 
dent, 22. Edw. 1. in the exchequer, where proceſs out of the ex- 
chequer for the king's debt was awarded to one of the cinque- 
ports; and becauſe they would not return the writ, upon pre- 
tence of their privilege, that the king's writ did not run there, 
they were fined one hundred pounds; and 30. Hen. 6. pl. b. that 
the king's writ in particular caſes may be granted to the lord war- 
den of the cinque -ports. 


MoxTAGvue, Chief Fuſtice, ſaid, that the I, 55 the cinque- 
ports, that the king's writ runs not there, is to be intended be- 
tween party and party; but no ſuch privilege cen be againſt 
the king: and this writ is a prerogative writ, which concerns 
the king's juſtice to be adminifiered to his ſubjects; for the king 
ought to have an account why any of his ſubjects are impriſoned ; 
and it is agreeable to all perſons and places; and no anſwer can 
ſatisfy it, but to return the cauſe, with paratum habeo corpus, Qc. R. 14. 
and this writ hath been awarded out of this court to Calais, and 
al other places within the kingdom; and to diſpute it is not to 
Ciſpute the juriſdiction, but the power of the king and his court, 
— not to be diſputed: and of this opinion were all the 
r juſtices, 


DoperIDGE ſaid, that he had oftentimes ſeen where an alder- 
man or any other officer was diſplaced without cauſe, that a writ 
of reſtitution had been awarded hence to the cinque-ports ; and 

he remembered the caſe of one Brierley, where it was fo 


(a) See 11. Geo. 1. c. 4. 
awarded. 
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$44 Michaelmas Term, 17. fac. 1. In B. R. 
Rovnn's Cat. awarded. Wherefore they all held; that an Habeas corpus, with 4 
great penalty, ſhould be awarded, returnable at another day, 


See the Habess Cn pus Act, 31. Car. 2. c. 2. 


Cart 4. Heati againſi Dauntley. 


Epon every ex- FRROR of a judgment in the exchequer- chamber. The plain. 
3 3 = tiff declared, Whereas he had ſold to the defendant certain 
ty ſhall dene cloths for three hundred and ſeventy pounds, one moiety of the 
nent 2gainft money to be paid within fourteen days, and the other moiety to he 
the other for paid at the end of three months; whereof the defendant had paid 
I the one moiety at the end of fourteen days ; that the defendant, on 
pe IN = rhe twentieth of Muy in the year aforeſaid, in conſideration that 
eamazes his ſpe. the plaintiff would accept his bill for one hundred and thirty-feyzn 
cial Loſs, pounds, to be paid the figſt day of December following; aſſumed to 
4. Co. 94. pay the ſaid one hundred and thirty-ſeven pounds: and alledgeth 
— 667. — fact, that he accepted his bill for the ſaid r hundred and thirty- 
as, 5H even pounds, and that he had not paid the ſaid one hundred and 
— — OE thirty-ſeven pounds, nor the 1 pounds re/iduum of the 
Doug]. 1 f. 471. 105 we but failed of the payment, contrary to his promiſe and 
2. Bl. Com. afſumPſit. | 

1he defendant pleaded non afſump/it ; and it was found ageinſt 
him, and entire damages were aſſeſſed, and judgment given for the 
plaintiff, A writ ot error was now brovght in the exchequer- 

chamber. | 


Tux FizsT ERROR aſſigned was, Becauſe there is not any pro- 
miſe alledged but for the payment of the one hundred and thirty- 
ſeven pounds; and he hath alledged the breach to be as well in the 
non paymentof the ſaid forty-eight pounds, being the reſidue of the 
moiety, as for the non-payment of the one hundred and thirty- 
ſeven pounds; and damages being entirely given for both, there is 
not any promiſe for the payment of the ſaid forty- eight pounds, 


Scd non allzcatur : for by the ſale of the cloth for three hundred 
and ſeventy pounds, the one moiety to be paid within fourteen 
days, the other to be paid within three months, there is therein an 
implied promiſe to pay thoſe ſums at that day; and then the breach 
in the non-payment of the ſaid one hundred and thirty-ſeven 
pounds, according to the other promiſe, and the delivery of the 


forty-eight pounds, which is upon the promiſe before, is well ; 


enough aſligned. 


To ſeveral SECONDLY, It was moved, that this iſſue, non aſſump/it generally, 
eounts in aſ- is not good; for here being ſeveral promiſes, he ought to have 
fumpfit upon traverſed them ſeverally.— But ALL THE JUSTICES AND BARON! 
ſeveral promiſes, held, that non aſſumpſit extended to ſeveral promiſes. 


nan aſſump/it 


may be pleaded generally, and entire damages aſſeſſed, Co. Car, 219. 1. Sid. 333. Cro. Flit. 53): 
Say. Dam. 133. | | : 
In an informa. But T ANFIELD, Chief Baron, ſaid, that upon an information by 
tion for uſory Paramere v. Robinſon in the king's bench, where ſeveral contra 
on ſeveral con- upon uſury being alledged, and iſſue was joined, whether it wer 
tracts a general ,,,.,-1pt? agreatum modo et formd prout, it was reſolved * all the 
— — Juſtices of England to be an ill iſſue; for he ought to habe or 
ments ought to verſed the agreements becauſe they were ſeveral: yet notwith 


be traverſed, ing the judgment was affirmed. | dit 
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Sir George Reynell againſt Langcaſtle. Ca g. 
In the Exchequer Chamber. 


ENO of a judgment in the king's bench. Whereas Stephen An adion 

Langca/ile brought an action of debt as executor to John Lang- — rt tb _ 
e in the debet et detinet, where he himſelf recovered againſt Sr eſcape on a 

Ralph Sydley the ſaid debt, upon an obligation made to the teſtator, judgment reco- 
and had him in execution under the cuſtody of the defendant, vered by bim- 
king marſhal of the king's bench; that the defendant ſuffered him ff as execuror 
to eſcape, per quod adio accrevit. Whereupon iſſue was joined, 4 anks.ecd 
qid non permiſit ire ad largum; and found for the plaintiff, and not in the debet 


judgment given in the king's bench. 11 detinet ; and 
| this error is not 

Exceptions being there taken to the declaration, in ſtay of that aided by 
judgment, error was now aſſigned, Becauſe the action was brought in — 2 c. 14. 
the debet et detinet, where it ought to have been brought in the deine 5. 
only; for it is a duty due to him as executor, and in that right he 5. O. Hob. 264. 
ought to demand it: and although it were upon a recovery in his own 3 8 
lime, yet it was grounded upon an obligation made to the teſtator: S. 130. a 
and although this action is brought for an eſcape in his own time, Show. 57. 
ret being 2 a duty due to the teſtator, he ought to purſue the Carth. 49. 
courſe of the firſt ation, and had no right to demand it, but as _ 8 
duty due to the teſtator ; and it ſhall be aſſets in his hand; and 1 Lv. 237.4 50. 
ihe die, the adminiſtrator to the firſt teſtator ſhall have the ſuit: g. Com. Dig. 
therefore it was reſembled to the caſe of auditors aſſigned by an 201. 
executor to accompt the teſtator's debts, where action of debt upon OW Ab. 246. 
this accompt ſhall be in the detinet. And 5. Co. 31. was cited to be 3 9 
ſo reſolved; and the caſe of one Crogate v. Lady S7. m (a), where 2. Ter. Rep. 146. 
ſhe ſold land by act of parliament for the payment of Sir Thomas 


bry/ham's debts, yet the action was there brought in the dctiner. 


It was here argued to the contrary by Nov, that it was not error, 
Fus r, Becauſe it is a good declaration, being in an action ground- 
ed upon a tort done to himſelf, and given by a ſpecial ſtatute, and 
therefore to be brought in the debet et detinet. And for that pur- 
poſe he vouched Bede! v. Sherman, where an executor, being 
eſſe for years of a rectory in right of the teſtator, brought debt 
upon the ſtatute of 2. Edw. 6. c. 13. in the debet et detinet, for not 
ſting out of his tithes; and adjudged good, becauſe it was a per- 
ſonal wrong in his own time: ſo if an executor bring — & 
bonis teflatoris, and recover damages in debt upon this judgment, 
It ſhall be in the debet et detinet.—SECOND LY, He objected, that if 
it were not good by courſe of common law, yet it was aided by the 
latute of 18. Eliz: c. 14. ; for it is not matter of ſubſtance, but of 
form only, he being plaintiff. 


But ALL THE JUsT1CEs AND BARONS (except Juſtice HuTTON, 
Wo doubted thereof) reſolved, that the declaration was not good; 
nd it is not matter of form only: for although it was ſaid, where 
— is plaintiff, the judgment is all one, but where he is 

*dant the judgment is altered ; for then he ſhall be charged de 


(a) Cro. EEz. 326. 
ego. JAC, N n bons 
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Rsynriy 
againſt 
LAMNGCASTLE, 


- 


Michaelmas Term, 17. Tac. l a 


Bonis propriis; yet in regard the demand is of a duty due to himſel. 
and in his own right, and if he ſhould recover, he ſhould have it a; 
a duty to himſelf, and not as due to the teſtator, and thereby alty 
the nature of the action; it is therefore matter of ſubſtance, and 
not aided by the ſtatute, as it is reſolved in Playter's Caſe (4), 
and in Malcots Caſe (b) ; and there is not any difference wliere tle 


executor is plaintiff, and where deſendant (c). 


. Car. 22 5 
326. 

volt. 549. 
Hob. 2064. 


Ante, 361. 


And as to the firſt objection, THEY ALL RESOLVED it ought to 
have been in the detinct only, for it is grounded upon the former 
judgment: and as in an action of debt brought upon the firſt judy. 
ment, it ſhall be in the detinet ; ſo thall it be here likewiſe : and i; 
not like Bedel's Cafe, for that was merely a perſonal wrong, and 
grounded upon the ſtatute, which gives it to the party grieve only; 


and which was never given for any cauſe or duty to the teſtator, 


but for a tert to the executor. Wherefore they held, that it ought 
to be in the detinet; and the judgment therefore was reverſed, J 


24. Hen. 6. fl. 5. 11. Hen. 6. pl. 8. 21. Hen. G. pl. 1. 


TANFIELD, Chief Baron, took this difference : where the aQion 
is grounded upon privity of contract, it ought to be in the %, 
as 11. Hen. 6. pl. 37. 11. Hen. 4 pl. 5b. 10. Hen. af — ; but 
otherwiſe it is when it is grounded upon a tort, as 41. A/. 15. And 
it was then alſo further ſaid, that an executor can never have an 
action in the detinet, but where the teſtator might have had the 


ſame action. 


— 


Nor, That in the argument of this caſe, it was then deliver 
by the Court, that Hargrave's Caſe (d) was afterwards reverſed in 
the excbequer- chamber, in the point of debrt et detinet, according 
to THE YEAR Book (e). But Lord Riche's Caſe (F) was adjudged 
afterward in the king's bench according to [/argrave's Caſe (1), 
ideo quære legem inde ; and that Hitchrot's Caſe (h), cited in Ha- 
grade s. was adjudged in this manner, as appears by the record in 
the exchequer. Hitebcot, 36. Eliz. brought debt againſt a gaolet 
for an efcape of one in execution upon a recovery had by the eie 
cutor himſelf in the debet et detiret: and being queſtioned ther 
whether it were good or not, THE BARONs were divided in op- 
nion; the two puiſne Barons againſt the action, and PAIN, 
Chief Baron, for it: and ſo it continued afterward in 37. Eliz. wit 
the plaintiff brought a new action in the detinet tuntùm in the ſat 
court; and thereupon had judgment to recover. 


(a) 5. C2. 35. | (d) 5. Co. 37. 
© (5) 5. Co. 36. (e) 10. Hen. 7. pl. 5. 

(e) But this error is new 2ided by the (J) Ante, 238. . 
36. & 17. Car. 2. e. $. afier verdict, and (g) Co. Eliz. 772. 5. Co. 31s 
by 4. & 5. Ann. c. 16, on a general de- (6) Cro. Eliz, 327. 


morrer, 1. Sid. 342+ 4+ Lev. 251. Ld. 
Kay. 1513. 


mond 
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Symonds againſt Walſh. c 6, 
In the Exchequer Chamber, : 


UDGMENT in an action on the cafe was reverſed in the ex- If the verire foe 

chequer-chamber, for that the wenire facias was awarded to the OI OR 
coroners upon a ſurmiſe by the plaintiff that the under-theriff a ſog:eſtion that 
ws the plaintiff's couſin, and ſhews how. Et, quia defendens hoc tive uf der-ſhe- 
ron didicit, ides it was awarded to the coroners, where by the tiff is couſin to 
law it is not any principal challenge, for the ſheriff himſelf might 3 —— — 
have executed the writ; and although the defendant hath confeſſed 0 — 5 
and admitted it (a), yet that is not any cauſe to award the venire ir is not * 


facias to the zoroners : and in proof thereof a judgment was cited of cbellerge. 


in the common pleas, where in an eje:!ment betwixt the leſſce of Ante, 21. 


Sir Edward King/ion and the tenant of the Earl of Bridgewater, Co. Lit. 156. 
challenge being taken to tlie array, becauſe the ſheriff was couſin _ 1 K 
to the leſſor, and becauſe he concluded not to the favour, it was ae: 9 8 
«judged to be ill, and to be no principal challenge. Wherefore Cro. Eliz. 581. 
here for this cauſe the judgment was held erroneous, and not aided Jerk. 115. 


| 3. Bac. Ab. 2 53. 
b, the ſtatute | Cowp. 112. 
(a) Strange, 133. 


Salkeld again the Lord William Howard. Car 7. 


FRROR of a judgment in ceſſavit by default, where in truth he A plaintiff can- 
was not ſummoned (as appeared upon examination in the writ not aſiga for 

of deceit upon which this judgment was annulled); but the writ ver à matter 

of error was brought before the writ of deceit : and it was now —— 


have advants 
aged for error, That he was not tenant the day of tlie writ by plea. 8 


brought, nec unguam poftca. Roll. Ab. 76 
And thereupon it was demurred, whether he might aſũgn that Hob. 8. 

for error, the judgment being given by default; for it was agreed, Fitz. N. B. 97. 

if he had appeared and pleaded, he ſhould never have aſſigned it Moor, 692. 

for error. And it was moved, that he well might aſſign it for 8 

error; for © nen tenure” had been a good plea in the M ction, 2. Saund. 42. 

* appears 8. Hen. 6. pl. 17. 21. Edw. 4. pl. 25.: t when 45+ 

judgment is given againſt him by default, he may afſhgn it for Cech. 124. 

error, being an error in fait, which he had not time to plead ; as — * 

b. Edw. 3. * Error,” 82. and 18. Edi. 4. pl. 29. 19. 4: pl. 8. N 

otherwiſe it would be miſchievous to him to be bound by this 

judgment, when he had not time to plead : for if one be tenant for 

life, Kc. the reverſion being only in him, and a recovery be had 

Zunſt him, if the land come to him after this recovery, he ſhould 

be prejudiced, becauſe he hath no remedy if the weyers and ſum- 

neners be dead. Alſo, as this caſe is, although the judgment be 

annihilated by the writ of deceit, yet the record being removed 

hither, if it ſhould be affirmed, he ſhould have execution here : 

nd peradyenture the proceſs out of the common pleas cannot be 

layed, and he ſhould be at loſs by this judgment, which was 

uned by falſchood ; therefore the law allows him to aſſign it for 


error, 
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Where the pro- 


miſe is coilite- 


Cro. Car, 6. 31. 


not f. 


Michaelmas Term, 17. Jac. 1. In B. R. 


Donato, who was of that opinion, argued very ſtrongly, 


that in regard the judgment was given by default, and he had ng 
time to plcad it in the firſt action, the firſt judgment being cb. 


tained againſt him by fal ſehood, it is great reaton he ſhould be non 
admitted thereunto: and he relied upon THE YEAR Books, 19, 4 
pl. 7. & 8. and N. Brev. 22. C. that he who pleads ** non tent 
may have a v:rit of ertor, but not he who diſclaims. 


 HovcnTon and MonTAGUE to the contrary, becauſe if he 
were not tenant he had not any loſs; and being returned and 
ſummoned, and not pleading, it was his folly not to appear and 
plead thereto. And this Court cannot take cognizance of this re 
verſal by a writ of deceit: and as a man ſhall not have benefit of: 


. releaſe, although he be returned“ ſeiſed in fee.“ if he doth not 


plead it; or if he hath to plead audita querela, as 48. Ew. 3. pl. 
& 21. Edw. 3. pl. 18.; fo, foraſmuch as he is returned ſummonel, 
and doth not plead this“ wor tenure,” he ſhall not have ad- 


vantage to aſſign it by error. And N. Brev. fel. 22. is, that le 


who pleads *©* non tenure” ſhall have a writ of error; but he doth 
not ſay, that one may afſign ** non tenure” for error. 
CRoKE, Fuftice, doubted whether he might not aſſi 
for the miſchief which otherwiſe might befal him. 
would adviſe —Afterwards the parties compounded. 


it forerror, 
hereforethe 


Auſten againſt Bewley. 
| . Fafeer Term, 17. Jac. 1. Roll 486. 

ERROR of a judgment given in. Rocheſter in an aſſumpſit, where 

the plaintiff declared, i hat the defendant being indebted to hin 
in fifteen pounds, in conſideration the plaintiff would give time u 
him for the payment until the firſt day of Eaſter Term, promiſed v 
pay, &c. : and alledgeth in fact, that he gave day for the payment, 
&c. and that he had not paid. | 


Upon nen aſſumpſit pleaded, and found for the plaintiff, and 


judgment accordingly, error was aſſigned, For that it was not hey 


debt accrued ; for it was ſaid, that a general indebitatu wa 
icnt. 


Bur ir was RESOLVED, that generally indebitatus aſſump/it is uo 
ſufficient where it is the ground of the action; as to ſay, wheres e 
was indebted to him in ſuch a ſum, he promiſed to pay, there ie 
ought to ſhew how he was indebted : but where it is but an it- 
ducement to the action, as it is here, © in conſideration that be 
* ſhould forbear the debt until ſuch a day” (for that they agres 
upon the debt, and ſo it is but a collateral (a) promiſe), it is g 


how 


29. Car. 2. c. 3. enough without ſhewing how. 


The court muſt 


SECONDLY, It was objected to be erroneous, becauſe it was 00 


ex officio taks ſhewn when Eaſter Term began.—Sed non allocatur : for it is wet 


notice of the Known to the Court, and tlie action is conceived after the 
commencement 
of Term, 


Cro. Eliz. 210. Cro. Car. 53, 1, Mod. 196. 


end 0l 


the Term. Wherefore tlie judgment was affirmed. 


1. Term Rep. 716, 
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Freeman againſt Executor of Freeman, Car g. 
Trinity Term, 17. Fac. 1. Roll 623. 


GCIRE FACIAS to have execution of damages recovered in an A ſiire facia; 
a The defendant pleaded, that after judgment the teſta- lies to have exe- 
tor ſued execution by a ſcire facias againſt the bail, and had judg- ien of da- 
ment and execution awarded againſt the bail.—And it was thereupon —————— 
demurred ; AND ADJUDGED to be no plea, becauſe it is not ſhewn ſhewn that the 
that he was ſatisfied by the execution againſt the bail; for other- party has had 
wiſe, without ſatisfaction, he may always charge the principal. fee. 
Ante, 320, 338.—4. Bac. Ab. 410. 421. 3. Will. 266. Cowp, 728. 


Mawle agaiaſt Cacyffyr, Executrix of Matthew Randle. cs 10. 
Eaſter Term, 17. Jac. 1. Roll 346, 
DEBT for twenty pounds in the debet et detinet, for rent reſerved Debt for rent 


upon a leaſe made to one Spaulding, who aſſigned the leaſe to incurred after a 


Matthew Randle the teſtator, whereby he entered and was poſſeſſed, **ftator's death 
may be in the 


and dying poſſefſed, made the defendant his executrix ; and for % en ww. 
rent incurred after his death the action was brought. Ante, 338. 446, 


The defendant pleaded, that after the death of the teſtator ſhe re- 5+5: 
linquiſhed the poſſeſſion, and did not intermeddle therewith, and 1. Sid. 334- 
that ſhe had fully adminiſtered all the teſtator's goods. Where- #- B=c. Ab. 389. 
upon it was demurred. 


It was FIRST moved, Whether this action may be brought in 
the debet et detinet for rent incurred after the teſtator's death? - And 
IT was RESOLVED that it might, according to the opinion in 
Hargrave's Caſe (ad). 

$tconDLY, Whether by this waiver of the term and poſſeſſion In debt for rent 
ſhe ſhall be diſcharged of the rent, ſo as ſhe ſhall not be charged in weed again 
ber own right —And IT WAS HELD, that ſhe could not waive it, — — 
unleſs it had been ſpecially alledged that the rent was greater than the Tem, plead 
the value of the land; and then peradventure by ſpecial pleading ſhe/p:oially that 


thoul IT he rent is hs 
8 ——. 


of the land. Yelv, 103. 5. Co. 31. 1. Mod. 185. Salk. 297 - 


TarznLy, It was held, that this plea was il}, becauſe it is not How © gd ad- 


faid, , . "wary a a en 
Ducd el wad riens en ſes maines jour de brief nec unques paſlea. Pha 
AND an exception was taken to the declaration, becauſe he ſhews tn debt on a 

that the leaſe was made to begin at Michaelmas, virtute cujus in- leaſe, to com- 
Tavit et fuit poſſeſſionatus, but he doth not ſay that he entered after win future. 
Michaelmas ; and it he entered before, he is a diſſeiſor.— Sed nan — >< 
allocatur : for, being ſaid virtute cujus he entered and was poſſeſſed, hall be intend- 
it is neceſſarily to be intended that he entered after Michaelmas. ed ſubſequent 


Wherefore it was adjudged for the plaintiff. 40 
. mencement, 
| Cro. Eliz, 169, Latch. 296. Salk, 209. 

(=) 5. Co. 31. Cro, Elis. 718. 
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1 cas 11. ; Sir Nicholas Hall againſt Bonythan. I 
| j 184 | Michaclmas Term, 12. jac. 1. Roll 538. 5 
I 2 the ERROR of a judgment in the common pleas. The deſendegt 
WAY; mant h in joining 1 d! jo ati N fte now)? g 
1 de ice f d pleaded in debt upon an obligation “ pay ment of fifty pound; th 


after ved by on the fourteenth day of June, 11. Fac. 1. according to the conc. 
the 32. Hen 8. tion of the bond. The plaintiff ſaith, © quod non /olvit” the for- 
c. 30. See allo {aid fifty pounds ** predidto decima quarts Auguſti anno 11. fig 
4 & 5. Ann. dict quus ei ad eundem diem ſolviſſe debuiſſet. At hoc petit quid in- 
3 W 80 quiratur fer patriam, et predittus acfendens fimiliter,” The iſſue 
Poſt. 586. being joined in this manner, the verd;& was found, % n 


ts * ſolvit prædicto 14. Frnii, prout the defendant alledged:“ and her- 


I. Roll. Ab. 20. upon judgment was given for the plaintiff. The error affine & 
2. Rcll. Rep. Was, "That there was not any iſſue joined; for the defendant pfead- "= 
135. ing payment at one day, and the plaintiff replying to another day, Je 
Dougl.r14.13%-and concluding * et he petit, c.“ it is not to that which the re 
3. Ter. Kcr. 282. aintiff concludes ; and ſo there is not a negative and an affirnu- p: 
| tive; and without them no iſſue can be joined. 4 
HovenTox, Juice, was of opinion, that there was not any ifue 2: 
here joined; and that it is not aided by the flatute of iſſucs mil- 
joined. | - | c| 
But MoxTacve, Chief Juſtice, and DorrriIDGE to the con- | 
trary, that this word © Ag“ is void: and if it had been * e. * 
Dyer, 247. 305 * e 14. die, without mentioning any month, it had been ſuf - 
ficient ; therefore the addition of © Auguſt” is void; and they 0 
compared it to the caſe in THE YEAR Book (a), wfque diem in. c 
* petrations billæ, ſcilicet,”” which is repugnant ; yet it was good n 
See Symonds v. enough, and the . ſciltcet”” void: fo in an action on trs: er of goods, P 
F# Ke, ;. Tem and that peſtea, Viz. ſuch a day, which was before the loſs, &c. yet h 
T4 Rep. 8. a judged good, for the v1z. is idle, Ihe declaration, that it was b 
TS not paid pred. #. 14. Juni, according to the condition, hath . 
1 made it good. Wherefore the judgment was aifirmed; tor it wi t 
«1 ſaid, that the word Auguſt” was luperfiuous, and that pred.cl f 
3 14 dic,” without more, had been ſufficient. | a 
*y | (a) 20. Ben. 6. pl. 25. 
„ Cath 12. Dance againſt Ekden and Bucklock. : 
4 There ſhall be TRESPASS. The defendant Elden juſtifies the putting in af t 
4 o cnc veonire his cattle as a copy holder to Lord Nerris of his mancr af. 
1 ; 9 ry tans for co mon; and an iſſue was taken upon the preſcription. Ibe 
4.4 eee detendant Buctloct juſtifies as tenant of Sir J. Fettiplace, who v3 | 
44 jſtac cauſe ar; a freeholder in Dorcheſter, who claims common appurtenant to is | 
1 in the ame freehold; and iſſue was alſo taken upon that preſcription. Ihe 
44 county. plaintiff ſurmiſing that Lord Norris was lord of the hundred d | 
4 2. Koll. 4b. 596. Dorchefter, wherein all the freeholders are his tenants and within 
4 667. his diſtreſs, prayed a venire facias to the next vill, which was . | 
48 Hob 37. in the hundred of Ewden, which is the next hundred. The chal- | 
| Hog 78 lenge not being denied, it was awarded accordingly, and tried at li | 
13 * Stra. 235. Dal. 4 „ | 
26 4 1 It was moved in arreſt of jud ment, that it was a miſ-trial ; fel | 
is [ | why ant F. Cas to Buck/ach, tenant of Sir 5. ettiplace, this is no challenge ; al 


therefore there ought to haye been ſeveral venire ſacias, 1 
| | N 


a 
„ 


11 
_— i ia... 
er * Ln — — 
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But ALL THE Cour, after ſeveral motions herein reſolved, Dixcr 
wat the trial was good; for there never thall be ſeveral venire f. 


{cias to try ſeveral iſſues in one county; but to ſeveral ſuch iſſues _ 1 
end in ſeveral counties it is otherwiſe. Wherefore it was adjudged for pycxr. ce, 
und, the plaintiff, 

CONC. 

e fore- 3 

ſures Loader egaiaſi Thomas Samwell and Three Others. Cave 13, 
urd u 


© illoe vill within the 


TRESPASS, for the taking of his beaſts and detaining them until A nuiſince in « 
a fine of ten pounds was paid: the taking was at [ſarwe!/l. Jorlks Gion of 


1d nos 
 here- The defendant Thomas Samwe!! pleaded not guilty. The other an inferior tecr, 
ſigned Letendants juſtify, becauſe Hartecli is within the hundred of Har- may. on ner & 


cl, and the theriff's turn of the ſaid hundred; and that at ſuch a *2 Piefent it t 
the inferior lee, 


pleac. Sr 
ket within the hundred it was preſented, that the plaintiff ought to e peſented at 


er Car, 

ht the repair ſuch an highway, and had not repaired it; wherefore the the ſuperior lit; 

iT 01G- pain of ten pounds was afefſed upon him to repair it before ſuch but the niatier 
mult be ſpecial- 


aday: and it not being repaired, it was preſented at the faid day; 
| 21 : Py ly pleaded, 
and thereupon the ſaid pain eſtreated, and fo juſtifies. oſt. 84. 


The plaintiff replies, that the Bi/hop of Winton was ſeĩſed in fee 4 8 

ef the manor of Haul, and he and his predeceiſors have had a | Roll. 1 
leet of all the inhabitants there; and traverſeth that it was not 4. In. 261. 
within the leet ot the hundred. They were thereupon at iſſue; Cio. Car. 20. 
and found for the plaintiff for both iſſues by a jury at the bar, ©: Ur. o_ Þ, 
Upon the evidence, the defendant would have proved it to be in- LO * 
cuirable in the hundied, becauſe the jury of the private leet did ;. Burr. 1855. 
not enquire and redrels it: for it was ſaid, that although there be Comp. 13. 


iſſue 
$ mi- 


con- 
tres 
1 ſut- 
they 
"7 in- 


00d * 
— private leets, yet as to this purpoſe they are within the leet of the 
- hundred, to enquire of things omitted by them to be enquired, 


being public nuiſances. To which THE CourT agreed. But 


Was 2 — . * 

bn lere. as the iſſue is joined, the queſtion is, Whether it be within 
un the hundred-leet generally, and not for ſuch particular purpoſe ? 
44 But this cught to have been particularly pleaded, and ſhewn to 


the Court; and ſo they delivered it as the law to the jury, Where- 
upon the jury found 4 the plaintiff, 


And it was now moved in arreſt of judgment, that, being a thing ue g et can- 
which concerned the ſheriff and his intereſt, the venire facias ought nat take advan- 
to have been awarded to the coroners, and not to the ſheriff tage of the ve- 
limſelf, | nire facias being 

directed to him 


Sed non ailecatur ; for being awarded to the ſheriff himſelf, when inbis on cauſe, 
he himſelf was party, and not to the coroner, that is no exception F. N. Br, 21. F. 


for the ſheriff, it being done -for his advantage and favour; but 
of peradventure the plaintiff might well have taken that exception. 
. Arso, that the wenire facias ought not to have been awarded YVeire facias. 
4 from Harwell, but from the hundred or from the body of the 
os county.—Sed non allecatur : for Harwell is the place which ds al- 

(edged by both parties where the leet is; wherefore from that place 
the venire ſhall be, and not from any other. Wherefore it was ad- 
10 Judged for the plaintiff, | | 


Nn4 | Gryſfyn 
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C 14. Gryffyn againſt Charls. 
In a declaration FORROR of a judgment in Ipſwich in aſſumpſit; wlierein the 
1 * E plaintiff e That in . bring for 
— him in his ſhip forty-two hogſheads of wine from Bourdea::x ty 
Fot. 610, Apſwich, he would content and ſatisfy him for it: and alledget\ 
4 Will, 78. that he brought them accordingly; and that forty-two pounds wi 
— 632. minus ſatis to ſatisfy him; and how he had required the payment of 
Doug). 159. the forty-two pounds, and he had not paid it. Upon this deck. 
ration it was demurred, and adjudged for the plaintiff. 


HiTcHAm, ſerjeant, now aſſigned for error, That this declaration 
was not good; becauſe he faith, that forty-two pounds % miny 
ſatis to ſatisfy him, and doth not ſhew what will ſatisfy him, 


But ALL THE Covar held, that it was well enough: for min 
ſatis is little enough, or not ſufficient ; yet when he ſhews that he 
did 1 more, that ſufficeth, Wherefore the judgment un 

rmed. Ons 


Cavr 15. Reuan O Brian and Others againſt John Knivan. 


If fl. be create N RR OR of a judgment in the king's bench in Jreland (a), in an 
a biſhop, and B. I ejectment on a ſeaſe of lands by the Bi/hop of Offory, the ſecond 


— of October, 16. Fac. 1. 


made biſhop of Upon not guilty a ſpecial verdi& was found, that this land wa 
8 — parcel of the — ion of the ſaid biſhoprick; and that 20th Cd. 
> "2 leafs ber, b. Edw. ö. the king, by his letters under his hand, and under 
made by B. his privy- ſignet, directed to Sir James * deputy, Thomas lu. 
while be is tho: /ack his chancellor, and others his council, ſignified, that he elected 
biſhop de fas, and appointed John Bale to be biſhop of Off y, requiring them to 
— %“ take ſuch order for his placing and inſtallation, as by the orders 
the ſuceeſor, and laws of our realm of 7reland is neceſſary. Afterwards, the de. 
although con- Puty being removed, the chancellor and two others being made 
firmed by the Juſtices of Ireland, they (without any other warrant) made letters 
dean and chap- of commiſſion under the great ſeal of Ireland, directed to the arch- 
— of Dublin in Ireland, in this manner: © ENnVARDU, &. 
the expiration © J. Archiepiſc. Dublin. &c. ſalutem, &c. Sc1aT1s quid nos .conji- 
of the term. derantes epiſcopatum Ossok to be void, J. BALE juxta trign 
Palm. 22. 479- * guarund. literarum cenſignamus, et per pre ſentes in epiſcopum Oss0RY 
2. Roll. Kep. ©::g1Mus, creamus et conflituimus ; vobiſque præcipimus quatents pig. 
— — 30. 40 miſſa conferm:eti E ipſumque in epiſcopum Os SORY inveſtir! ct 5 
n CO * — [> mes &c.; —_ _—_ 3 — . 
j ; at 3. February, 7 . 6. the king accepted his Teaity, ud 
— Dig. writ iſſued to the eſcheator to 2 temporalities. That a. 
72 terward3, in the life of the ſaid John Bale, queen Mary, in 2 
Bac, Ab. 367. year af her reign, by letters patents under the gre-t ſeal of 1 _ 
directed to the dean and chapter of Kilkenny, fi mified that ſhe 


had appointed and elected to that biſhoprick, being void, Jenn 


(a) Sed vide 6. Geo. 1. c. f. 22. Geo. 3. by or in any of the courts of this king%%" 
©. 53. and 23. Geo, 3. c. 28, by which in any action or ſuit at law of in a 
laſt-mentioned ſtatute it is enacted, that no MNiitured in any of his majeſty's courts 8 
writ of error of appeal ſhall he received or Ireland, ang all ſuch writs, appeals, of fis 
a<judged, or any other proceeding be had ceedings, are tevtared pull and yoid 


Tow 
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Timery; and appoints them to elect him, who was elected and re- ORAL and 
turned accordingly ; and had a patent to be conſecrated, and all Orrs 
things done for his conſecration and reſtitution of his tempora- A" £ 

ſities, and otherwiſe, as was requiſite to make him perfect biſhop. : 
That he, fo being biſhop, entered into thoſe lands, and was ſeiſed, 

xc. prout lex, &c.; and ſo ſeiſed in the life of the ſaid John Bale, anno 

1. Eli. let thoſe lands to Nicholas White for one hundred and one 

ears, which was confirmed by the dean and chapter. And that the 

laid John Bale, anno 9. Eliz. died; and afterward John Tonery died, 

and Jonas FVheeler was duly elected biſhop, and entered upon the 

dfendant, being aſſignee of Nicholas White, and leſſor to the plain- 

uff, upon whom the b:ſhop re-entered. Et „, &c. 


Judgment was given in Ireland, by the opinion of the two puiſne 
Juſlices againſt the opinion of the Chief Juſtice there, for the 
plaintiff; and now the errors aſſigned were in point of law, 


—_—— OO —— —— 


=. 


AND THE FIRST QUESTION was, Whether Bale was well created 1 Queſtion. 
biſhop ? 


SEcoNDLY, Admitting he were well created, Whether this zd Queſtion. 
leaſe by Toncry, being biſhop de Fas but not de jure, in the life of 
the ſaid John Bale (who never was deprived), being confirmed by 
the dean and chapter (he ſurviving the ſaid John Bale), be good 
zainſt the ſucceſſor ? 


FigsT, It was objected, that Bale was never well created biſhop, A commifion 
becauſe the letter which was for his election was directed to Sir of direction, as 
James Crofts the deputy, and to the chancellor and others: and it airy N 
was not executed by the deputy, for he was amoved before execu- f Ahr ra 
tion thereof, and ſo not executed according to the authority ; aud Lieutenant of 
the deputy being the principal perſon, and removed, all is deter- Ireland and 
mined : and it was compared to 38. Hen. 8. Dyer, 62. where three chess, may be 
attornies having authority, and two execute it, it is not good. — — 10 
dd non allocatur; for it is not an authority, but as a commiſſion — ug 
of direction, which might be well executed, although the deputy moved. 
be removed. Co. Lit. 18 1. b. 

1. Jones, 100. 162. 


A 8ECOND REASON that Bale was never biſhop was, Becauſe the The Iriſh ſta- 
direction was, that they ſhould take order for his creation, and tute of 2. EA. 
making him biſhop according to the laws of reland, which ought © . 2 decla· 
to be by writ of conge de eflicr; which being returned, then à patent es. 509. oi 
ſhould made to him under THE GREAT SEAL there, and then a king may til 
commiſſion to conſecrate him: and fo is the law and uſe in England; create a biſhop 
and ſo was the uſe and law in Ireland until the ſtatute of 2. Eliz. in Ireland by 
c. . made there, which gives authority to the queen and her ſuc- — 4 
ceſſors to create biſhops by their patent without conge de eſlier; and — — 
ſo theſe circumſtances ſhall not be obſerved, but an immediate &'clire. 
creation by patent,—But 1T WAS RESOLVED, that this ſtatute did ,, Roll. Rep. 
not give to her any new power, but it was only a reſtitution of the 101. 130. 
common law ; and that the king here, and alfo in Ireland, before Elm. 25. 459. 
the faid ſtatute, might create a biſhop by his patent without any 1 
prit of conge de eflier, which is but a form or ceremony which the — 1 

kings Salk. 136. 


F ⁰òdA8 ̃ wm w-w T —²—ẽͥᷣn ³ͥ—T?A ꝛ e had 
. 


* 
2 


n 


— — 
TD r 
— — 2 22 — 
pang . = 
— — 
— — 


* 


> 
3 


— 


7 
Ao 
— —ͤ— 


Py * dh 4 
r a> m 


N 
32. 


* 


— 
wh 3 "__—_ 
- am 


myr—_— 
— 


* 
«i 
* 
=. 
* 
4 F 
wg * 
=. 
- 3X 
* n "A 
" - » "== : 
8 5 
"7 
7 # : 
4 *; 
_ £4 
, . 
__ 
"> 
[> 
> W345 
* | 
® : 
. 1 
. 
4 s 
\ +1 
q * 
| { 
4 
* z 
a. 
. 
4 
Id 
4 
Av 
S 8 


A „ Fo arr 


— > DD ET. :- — 


$554 Mu.ichaelmas Term, 17. Jac. t. In B. R. 


O*Be1ax and kings of this realm have agreed to obſerve; but if they will not ci. 
Orutzus ſerie this courle, it is well enough: wherefore this creation beton 
z, that flatute was good enough. Jide Nat. Br. 16g. & 17. Lg. 3 


KnxivaN. 


© 420% 
Parent ofcrea= AXNOTHEF. OBJECTION Was, That here was not any patent ſheyq 10 
tion. of the creation, but only a commitſion to the archbiſhop of O er 


Cowp. 173. and others to conlecrate him.—Sed non allocatur ; tor therein att 
the words, fer ꝓræſentes eligimi's, creamus et couſtituimus, which 
is a ſufficient patent of creation, without any other patent. 


All ju-icial A THIRD OBJECTION was, That although Fohn Bale wen 
ads as acmif- biſhop, yet he relinquiſhing the place, and the ſaid Thomas beins 
fone, lun by legal ceremony created bithop, and having his temporalities re- 
tions, cert.n- . - . ; . L - 

cates. dee. done ſtored to him, was biſhop in faeto and this leaſe being made by 
by a bop de him, and confirmed by the dean and chapter (eſpecially he being 
fats wy, ae biſhop i facts, and ſurviving the ſaid Bale), the leaſe ſhould he 
geo; but rot good, and ſhould bind the ſucceſſor. - But iT was Rts0Lveo, 
= grader taat he not being lawful biſhop, this leafe to charge the poſſi{- 
3 ſions of the bithoprick was void; although all judicial acts made 
1 by him, as admiſſions, inſtitutions, certificates, and ſuch like, 
3. Bac. Ab. 367. {hall he good ; but not ſuch voluntary acts as tend to the depay- 


peration of the ſucceſſor. Wheretore the firſt judgment wz 


affirmed. | 

of! 

all 

Cas 16. Skelliton againſf Hay. a 


Hilary Term, 15. Fac. 1. Rail 456. 
Tenant: pur FJECT MENT. Upon a ſpecial verdict the caſe was, That 
I ea The Biſhop of Worceſter made a leaſe to Sir Malliam Il hoorumi 


3 for the life ot him and two of his ſons; Sir If{/liam IM booruui 
during the pci. Jet the land to 7ehn Alallet at will, rendering rent, and after died 
ſon of the Mallet the leſſee holds himfeif in, but mentions not how he claims, 
— — . as occupant or otherwiſe : Milliam Il hour bον (one of the ſons of 
efta'e by occu- Sir Milliam Il hocrtuood) being one of the ce/tuy que wie, entered a 
pancy. occupant, and let it to the plaintiff; and the defendant, by thc 


Ante, 200. command of /Hallet the leſiee, ouſted him. 


. The queſtion was, Whether Aullet were the occupant, without ; 
2-Roll. Ab. 11. Claiming it as occupant ? or, W hcther the other may enter by oc. T 
2. Bulſt. 11. cupancy ? | | W 
—— IT was ADJUDGED for the defendant, that the leſſee was occu- g 
2. Com. Dig. pant ; for he being in poſſeſſion, the law caſts the freehold upon b 
600 him, unleſs he waives it: and it is not requiſite that he claim a 1 


2. Ri. Com. 258. ccupant, unleſs there be a diſclaimer in it; for being for bis ad- 
vantage, the law ſhall adjudge it in him as oceupant. Wheretor 
it was adjudged for the defendant. 


\ 


Sed wide 29, Car. 2. c. 3. and 14. Geo, 2. c, 20. Ante, 200. 


Walt 


Ot ch. 
before 
du. 3 


Wallis's Caſe. Carr 17. 


W ALLIS, a burgeſs of [p/wich, was committed to priſon ; and ”= — 
upon an habeas corpus the cauſe was returned, that the ſaid as ere 
Yn was an ancient vill, and that therein was a cuſtom to eleCt , an annual 
every year two of the burgeſſes. who are called who fealt is good. 
uſed to make a feaſt upon ſuch a day; and that the defendant Luw, 1230. 
being elected, refuſed to make that feaſt ; wherefore he was fined * 446. 
twenty pounds, and impriſoned till he paid the fine. — And this was ?- dak. 349. 


Nod. 
alowed to be a good cuſtom, and well returned: wherefore the 5% f. * 


ſhewn 
Dautln 
in are 
WIuch 


wer priſoner was remanded. 2 1. Burr. 239+. 
0 f 7 TTY ; i - C* 
an | William Brent galt Haddon. Gas a 
de by FOR that he was ſeiſed in fee of two acres of meadow in Derby, 11 man erect a 
being and John Quarles was ſeiſed in fee of a water - mill in P. whereto to ihe nui- 
a — - . a . ; ſinc2 of ano- 
ald be the water ran out of the river of Sore by the ſaid two ACTES ; and 3 
LYED, that the ſaid John Quarles erected ripas ſtagni molendini pred. ſo will tie again 
of. ligh, that by the exaltation of the water it overflowed the ſaid two his leſſee; and 
ace xcres of meadow, and yet overflows them; and that he afterwards th. = need 
like, let it to Haddon. After verdict, upon not guilty pleaded, and — 
** found for the plaintiff, it was moved in arreſt of judgment, Poſt. 557. 

Wat 


Fust, That there was no place mentioned where /tagnum mo- 1. Rall. 221. 
/ndini ſhould be, and there the nuiſance is done; and it may be in SS 460. 


. . A1 5 
ame vill where the mill is. — bow 2 . 


SECONDLY, It was alledged, that the requeſt to abate it was made 73. 
to the leſſce, where it ought to have been 10 the leſſor, who had the 


* freehold ; for the leſſee bath not any authority to abate it, being 
! done in the time of his leſſor, and it ſhould be waſte in him; nor 
"With was it any nuiſance erected by him. — Sed non allocatur; for the con- 
Jied; tinnance is a nuiſance by him, againſt whom the action well lies. 
* Wherefore it was adjudged for the plaintiff, 
1s 0 
cd # White againſt Wiltſhire. Cass 19. 
7 UK Hilary Term, 16. Jac. 1. Roll 1049. 
RESPASS for entering his houſe, and breaking three doors, If hailiffs who 
hout and breaking and carrying away three locks ot thoſe doors. Be entered a 
1 The defendant juſtifies the entry into the houſe by virtue of a eg 
8 . ey X . being open, to 
unt of fier; facias awarded againit the plaintiff, directed to the high execute a fert 
ccu- ſheriff; and he being under-ſheriff, and the other defendants lus facias, are diſ- 
1pon liffs, two of the detendants entered into the houſe, and, the door — and 8. 
m2 being open, took the goods, and the plaintiff ſhut the doors upon "_ ty 
: 2d- the bailiffs, and impriſoned them for two hours; wherefore he brake Hl to — 
efore open the doors and the locks to reſcue his bailiffs; que g eadem open the doors 
an greſſo —It was thereupon demurred : and ALL THE Court inorder to re- 
eld, that although a ſheriff cannot break open a houſe being to leaſe them; and 
take execution by a fieri facias, yet when the door is open, that he v5 3 
23 , brought, if the 
enters, and js diſturbed in his execution by the parties who ate fa beadmitted, 
Within the houſe, he may break the houſe to reſcue his bailiffs, 5 
b : 4A vu 
*. $001 behaviour, Ante, 486.—8 C. 1. Roll, Rep. 132. 8. C. 2. Roll. Rep. 37+ S. C. Palm. 53. 
C. 2. Roll. Rep. 132, Hob. 62, 5. Co, 92. 3. Com. Dig. 299+ 6. Mod, 173. Fortef, 319. 
alli & Hawk, P. C. 139. | : 


and 
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another vill.— Sc non allocatur; for it ſhall be intended in the ;- Com. Dig. 31. 
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W1ILTSHIKE, 


| See Lee v. Gan- 


Carr 20. 


In debr by an 
adminiſtrator, a 
general allega- 
tion that the 
letters were 
granted by the 
archdeacon is 
ſufhcient. 


| 1 | Cro. Eliz. 791. 


Ld. Ray. 323. 
1. Sid, 302. 

1. Lev. 193. 

2. Roll. Rep. 

1 50. 

1. Salk. 38. 41. 


14 | 1. Lecn. 312. 


C'ro. Eliz. 6. 
Dougl. 4. 


—— — ——̃ ̃ ꝰ — —— 


tell, Cowper, 1. 


ſaid, that the Books which are of peculiars are good law; for i 


Michaelmas Term, 17. Jac. 1. In B. R. 


and to take execution. Wherefore it was adjudged for the 4. 
fendants: and in regard this —— of the execution, and de. 
taining of the bailiffs was confeſſed by the demurrer, an attach. 
ment tor the good behaviour was awarded againit the plaintiff, 


Chiberton againſt Trudgeon. 
DEPT brought by Chiberton adminiſtrator, and judgment there. 
upo ä 


N. 


And it was new moved in arreſt thereof, that this action va 
brought by an adminiſtrator, who thews, that adminiſtraticn 
was committed to him by the archdeacon ; but ſhews not what 
authority the archdeacon liad to commit adminiſtration ; and 
in proof thereof 21. Hen. 6. pl. 23. and 35. Hen. 6. pl. 46. wer 
cited. And the difference is, where adminiſtration is committed 
by the biſhop or metropolitan, and where by one who hath a pecu- 
liar juriſdiction; for in the laſt caſe, he ought to ſhew how be 
hath his power, Plow. 297.: and although it be after verdict, ju 
it is not holpen by the ſtatute of 18. Ex. c. 14. (a), being matte: 
of ſubſtance and not of form, as it was adjudged in Cutts v. Ba- 
net (6). q 


But THe Count held, that it was well enough: and ther 


cannot be intended they have any authority, unleſs it be ſhewn. 
But the archdeacon is oculus epiſcopi; and de jure ordinario he is ts 
commit adminiſtration. Andit was adjudged for the plaintiff. 


(=) See 16. & 15. Car. 2. c. 8. (0 Ante, 409. 
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Hilary Term, 557 
17. Jac. 1. In the King's Bench. 
Sir Edward Montague, Knt. Chief Juſtice. 
Sir John Doderidge, Kut. 
Jujſlices. 


Sir Robert Houghton, Kt. 
Sir Henry Velverton, Kut. Attorney General. 
Sir Thomas Coventry, Kut. Solicitor General. 


en Memorandum. Cart i, 
PON the 23d January, anno 17. Fac. 1. being Sunday, Sir The death of 
Joux CrokE, one of the Juſtices of the king's bench, Je Gs: 


died at his houſe in Holborn. 


Henry Breſſey againft Thomas Hum hreys, as Aſſignee of Car 2, 
William Charnet, Aſſignce of Ralph Maſters. 


Trinity Term, 17. Fac. 1. Roll 561. 


COVENANT. For that he let to RALPH MASTERS quoddam In covenant for 
molendinum aquaticum in parochid de Swepflon, et omnia, domus, aon tepait of 2 
edificia, aquas, aquarum cur ſus, ripas ANGLICE dams, ditto m:lendino — — date 
adjacent. ſpectant. et pertinent. for twenty-one years; and he cove- not neceſſary to 


nanted to repair the houſes of the ſaid mill, the flood-gates, ſewers, em in what „ 


and the dams, as alſo to ſcour the mill-dam, water-courſe, and i it is fituat- 
banks to the ſame mill belonging, and to leave them at the end of = 

the term ſufficiently repaired, &c. and four mill-ſtones. The \,_ ? os 
breach was aſſigned for not repairing of the mill and mill- banks, 3 _ 
and for not leaving the mill-ſtones; and an exception was taken, 2. Mod. yot- 
Becauſe he did not ſhew in what vill the mill-banks were, 

4b. Edt. 3. pl. $.—Sed non allocatur; for they ſhall be intended 

to be in the ſame vill where the mull is. 


SECONDLY, Becauſe it is not ſhewn whether it were a corn- In breach of 0. 
on or a fulling-mill.—Sed non allocatur ; for all is one, the breach 501 — mill, 

ing aſſigned in the not repairing, &c. — kind of mill, 

need not be ſhewn, 4. Co. 87. a, Doug). 218, 

It was alſo moved, that there were three breaches affigned (a) ; On demurrer to 
and the defendant having demurred upon the whole declaration, *be whole de- 
the plaintiff ought to have judgment without queſtion for them chr 
wherein the breach was well afhigned. —ALL THE COURT was of — Lo 
that opinion; for they are as ſeveral actions: and they held, that given for thoſe 


they were all here well aſſigned. Wherefore it was adjudged for breaches that 
A 


the plaintiff, rewell aſſigned. 
Doutzl. 37. 730. 


2. Saund. $o. Lev. * 
(a) See 8. & 9. Will. J. C. 11. 8 a * 


dir Miles Fleetwood againſt Curle, Auditor of the Court of Ca: 3. 
Wards. 


CTION UPON THE CASE. Whereas he was a juſtice of Where words 'n 
atent was receiver of the court of wards, {dv are 


122 and by 
anc by reaſon thereof received great ſums of money for the king, — — 


by being ipoken of in an office, it muſt 
—— — * ˙1O A) 
. and 
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2 2 and was uſed with much confidence by the king; that the defn. 
Aga 
Coats. 


1. Roll. Ab. 57. (INNUENDO the plaintif) “ hath deceived the king, and | hate 
2. Saund. 307. 
Godab. 341. 
Hob. 267, 268. 
Het!ey, 197. 

t. Lev. 230. 
Stra. 618, 696. 


1169. 


Ld. Rav. 1360. 
Salk. 694. | 
4. Bic. Ab. 504. 


ſhould make it an eſtoppel ; and the Court ſhould be _— 
that they were one and the ſame perſon: but as it — 


Hilary Term, 17. Jac. 1. In B. R. and C. 8. 
ſtr 


dant, premiſſe/um non ignarus, having ſpeeches concerning hin 
with one Thomas Il hoi eword, ſpake theſe words: My. Deca 


him in queſtion for it“ (innνE“) a ſuppoſed material thing by 
him againſt the plaintiff, “ and 1 doubt not to prove it.“ f 


The defendant pleaded not guilty; and found againſt him, aud 
damages aſſeſſed to four hundred marks, and judgment given in 
the common pleas for the plaintiſf. 


A writ of error thereof was now brought and aſſigned, That the{ 
words (as they are alledged) are not actionable; for it is not al 
ledged that there was any communication of him concerning his 


b 84. 
- otnce, or his dealing in his office, or that F/horewood knew that bx mic 
vas receiver, or that the matter in queſtion was any thing touching 
his office; and then it ſhall not be intended to concern him in hi; is 
office, and ſo no loſs or diſcredit to him thereby: and it may be ve 
intended, that he deceived him in purchaſing of lands upon falk 
confideratio::s, or otherwife, and not in point of his office. th 
But ALL. THE Cous r held, that the action well lay, being nc 
ſpoken of him being an officer ; and in that manner it ſhall be in- Wi 
tended concerning his office. And for the firſt words, Mr. De 
* cerver,”” it is an ironical alluſion and nick-name to his office and 
place, and therefore the innuendo is well applied; and if ſuch crafty 
evaſions ſhould be admitted, it would be an uſual practice to ſlandet | 
without puniſhment: and when he faid he had “ deceived the 
king,“ it is to be underſtood in his office, as in that wherein it | 
is manifeſt he may deceive him, and not to take it upon foreign in- Mm 
tendment; and it is good enough without any innuende. Where * 
fore the judgment was affirmed. | K 
Cai 4, Fdmund Watkins againff Oliver. 
Raſter Tru, 15. Jac. 1. Rell 374.—In the Exchequer Chanker, c 
If Edmid x. ERROR of a judgment in the king's bench. The error aſſigned 
vA e M was, For that the plaintiff declared in debt againſt Ed 5 
naned Edevard, Matbins, otherwiſe Edward Watkins, that he by the name of fi. h 
ke may plead mund was bound in an obligation for the payment of one hundred . 
that it is not his pounds; and for non-payment the action was brought. Ile 2 
— condition was, that if Roger IVatkins paid fifty pounds to the plain- - 
Poſt. 640. tiff at ſuch a day, that then, &c. | : R 
| 3 The defendant pleaded payment by Roger Watkins at the day 4 
F. Co. 43. and place; and iſſue being taken thereupon, it was found for the 
Poph. 5-. plaintiff, and judgment given for him. MF n 
on —_ _ Error thereof was now brought, For that Edward II alliu tr 
5 rec und obliged, and Edmund is ſued ; which cannot be intended one "= g 
22. 837. the ſame perſon: and no averment can help it ; for one 2 8 
Owen, 197- have two chriſtian names, and there cannot be any eſtoppel as fn 
- oo Ad. 652. caſe is. ALL THE JU-TICES AND BARONS were of that * 
3 But if the condition had been, if Edward Watkins paid * 
622, 623. pounds, &c. and the iſſue had been, that the ſaid Edward ur 
Salk, 6. paid, and the verdict had found for the plaintiff, then the ver 
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franger paying the ſum which is ſo found, it cannot help the Waris 
plaintiff. V herefore for this cauſe the judgment was reverled. _ pc 


1. Hen. 7. pl. 29. Lux. 


Pymmock againſt Hilder. 


JECTMENT. The defendant pleaded, that the land was au- To c axciert de- 
E cient demeſne, and pleadable by a writ of right- cloſe, &c. The = ths 
plaintiff ſhews that they were copyhold lands, parcel of the manor, a4 — 
and entitles himſelf by leaſe under the copy holder, and traverſeth * p..ce. ef 


that they were impleadable by a writ of right-cloſe. And it was a manor. 
thereupon demur red. 5. Co. 105. 2. 


Fissr, Becauſe copyhold land parcel of a manor of ancient de- Rift. Ent. 58. 
neue, ſhould be pleadable there, and not at the common law. SHOW. 271. 


Lev. 405. 
SeconDLY, Becauſe this traverſe, that they were impleadable, Gab. 8 
is but the conſequence of ancient demeſue, and therefore not tra- 1. Id. Ray. 43. 
verſable. | | => _ — 
Led non al/ocatur : for it was reſolved, that copyhold lands are as 353. 
the deme/nes of the manor, and are the lord's freehold, and therefore Sed vide Burr, 
not impleadable but in the lord's court; and that the traverſe was 1046. 
well enough taken. Wherefore it was adjudged for the plaintiff. 


Porter againſt Bathurſt. Cas 6. 


PROHIBITION. Upon a ſpecial verdict the iſſue was, Whe- Anzzr Lanvs 


ther an abbey held ſuch lands diſcharged tempore diſſolutionis, &c. — | 


It was found, that the abbey was of the order of the Cefiercians, parcel of the 
who held them diſcharged of tithes dum propriis manibus excolebant, demeſnes of the 
and that thoſe lands were parcel of the demeſucs; but in leaſe for 937 
years at the time of the diſſolution (a), and for certain years before; hes in be 


and now the years were determined. | hands of the 


The queſtion was, Whether the owner ſhould hold them dif. Sranse of tne 


\ f Ay l crown, although 
ckarged in ſuis propriis manilus & pr gs — 


And 1T WAS ADJUDGED that he ſhould : for although the far- _ own 4 
mer paid tithes at the time of diſſolution, = quoad the abbot, the — 4 v ere 


inheritance was diſcharged of tithes; and the king, or his patentee, years, ana the 
ſhall have and hold it diſcharged, as the abbot held it for the inhe- 1:fee paid tithes. 
ntance, Wherefore, without argument on the defendant's part, ate, 4534454+ 


none being there to defend it, it was adjudged for the plaintiff. Wo 8 
+» os 2. . 
Rep, 142, Hard, 174. 190. Pollex. 1, 11. 2. Co. 48. 2. 11. Co, 14. b. 377. 3. Com. 
Dig. 84. 5. Bac. Ab. 89. Bunb, 123. 2 05 

(a) See 31. Hen. 8. C. 13. 


Ia the caſe of Lord v. Turk, Bunb. 122. exchequer, which came on at Serjean's-Inn 
this queſtion is ſaid to have received a con - 28th February 2787, and in which the like 
trary decifion ; but in Benniſon v. Smith, point occurred, Loxy Carzy Barow 
Later Term, 2. Geo. 3. it was held to be Eyxx recogrized and approved of the 
100 inaccurately reported to be relied on; above caſe of Porter v. Batburſt, 
ad in the caſe of Cowley v. Keys in the 


Lea againſt Luthell. 
Trinity Term, 16, Fac. 1. Rolb1367, 
DEBT upon an obligation of three hundred pounds, conditioned If an att requir- 
to perform the covenants in an indenture of the ſame date, ed * covenant 


"EFIRST covenant was, That he ſhould merry Suſan, daughter to wut fp — 
* by if it be a matter of record, performance muſt be ſpecially pleaded. Co, Lit. 293- 


159. 


Cast 5. 


CAS 7, 


the 
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LA the plaintiff, before ſuch a day. SEeconDLY, That Sir Eduard 
againſt Stradling and his wife ſhould levy a fine of ſuch land to the defen- 
Lornzrr. gant, and to the ſaid daughter of the plaintiff, and to the heirs of 
Palm. 50. their bodies. TIR DL x, that the inheritance of the premiſes {hould 
Show. 1. remain in the {aid Sir Edward Stradling, or himſelf, until the fine 
1-Bac. Ab. 549. levied. Foun THLY, Whereas he had granted a leaſe for years, of 
14. Ray: 597. part of Mar/huved, to the ſaid Syſan the plaintiff's daughter; that 
E had not made any former grant, nor would afterwards mabe 

any grant thereof, without theMintiff 's afſent. The defendant, 
as to the laſt covenant in the negative, 133 that he had not 
made any former grant of the leaſe, nor made any grant aſter 
the obligation, without the plaintiff's aſſent; and as to all the 
other covenants, that he had performed them. Upon this plea the 


1. Ter. Rep. 638. 


plaintiff demurred. EX; | 
Vide 2. Hen. 7. FIRST, Becauſe the N to levy a fine, &c. is an act to he 
pl. 15. performed by a ſtranger, and it is an act to be performed on record; 


3 in both which caſes he ought to plead, and ſnew how he performed 
5 Edw.4. Pl. 8. it: and it is not ſufficient to plead eral performance; for a&s 
21.Edw.4.pl.75- of record ought to be ſhewn ſpecially: and the anſwer to them is 


Dyer, 56. nul tiel record, and no other iſſue can be taken. 


Performance of A SECOND OBJECTION was, Becauſe the covenant being in the 
ares. disjunctive, he ought to ſhew ſpecially which of them, and not 


venants mu 
ſpecially plead. generally. | 

ed. Ante, 87. 8. Co. 133. b. 16. Hes, 7. pl. 11. Hob. 295. Cro. Elz. 232. Cro. Car, 4:2, 
1. Lev. 83. 1. Lut. 587. 593. Sv. 120. 4. Bac. Ab. 92. Cowp. 578. ; 


An ive wa- THIRDLY, He pleaded, that he did not grant without the plain- 
dered upon a tiff 's aſſent, whieh is negative preghans, and therefore not good. 
negative P'*3® — ALL THE CouRT was of opinion, that for theſe cauſes the plea 


pant is bad. Was not good. Wherefore it was adjudged for the plaintiff, upon 


87. 
— n * Edu . the firſt argument, eſpecially for the firſt cauſe, 


pl. 5. 12- Edw. 4 pl, 4. Co. Lit 126. Dyer, 17. #, Lev. 11; 


Cs g. : Ive againſt Cheſter. 

10 an don for ASSUMPSIT by William Ive and his wife, executrix of nth 
goods ſold and Hornby, againſt Edward Chefler; for that the defendant in 
delivered eng conſideration the teſtator would buy and pay for the defendant 


— — theſe wares, viz. twenty-four yards of lace, eleven yards of velvet, 


that they were three yards of broad cloth, and would make for him a cloak, pro- . 


neceſſaries for miſed not only to pay to him ſuch ſums as he ſhould expend for 
his on u the faid wares, but would pay to him as much as he deſerved for 
2 making the ſaid cloak: and alledgeth in facto, that he bought the 
ly alledged. ſaid wares, and laid out for them twenty-one pounds; and that he 
Ante, 494- made the ſaid cloak, and deſerved for making thereof fix ſhillings: 
Foſt. 619- wherefore for the non-payment he brought the action. 


Popb. 151. SECONDLY, That the defendant was indebted to the teſtator in 
Cro. kb 583. twenty-ſeven pounds for a doublet and a pair of hoſe of velvet 
2. Roll. EP. made for him, and delivered by the teſtator, and promiſed pe. 
—. 118. ment, and had not paid it for which he brought the action. 


Cn. Lit, 17% The defcadant pleaded, that at the time of theſe ſeveral pro- 
"eo: miſes he was within age. 


Luf. 241. 
Carth. 110. Stra. 1101. Andr. 277. 1 Lev. 86. 1. Term Rep. 40. The 


E 
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Theplaintiff thereupon demurred; and, after argument at the bar, Ivz 
IT WAS ADJUDGED for the defendant, in regard it doth not appear * 
thatthis cloak, doublet, and hoſe were for himſelf; nor if it had been — 
xerred they were for himſelf, for his own wearing: yet it not being 
zerred that they were neceſſary and convenient for him to wear, 
according to his eſtate and degree, therefore this promiſe ſhall not 
bind him, and ſo the action not maintainable. Vide 16. Edw. 4. 
al. 2. 21. Hen. 6. pl. 31. 10. Hen. 6. pl. 14. Stone v. Withy- 
jolt, Cro. Elix. 126. & Mackarel v. Bachelor, Cro. Eliz. 583. 


Pigot againſt Rogers. Carr ge 


FRROR of a judgment in the king's bench, in an action upon A latitar bear= 
the caſe brought againſt Pigot, late ſheriff of the county of las _ before 
db. WHEREAS upon 29th Auguſt, 13. Fac. 1. one Edward —— — 
Diughty was obliged to the ſaid Rogers in an obligation of two it is ſued out, 
hundred pounds, and that he, poſtea, viz. 29th June, 13. Fac. 1. but returnable 
ſued a latitat againſt the ſaid Doughty, with intent to procure him e is good. 
to be arreſted to recover the ſaid debt, which was directed to the te, 0. 204. 
ſheriff of the county of Salop to execute, who ſent his warrant to Keb. 198. 
the bailiffs of Shrewſbury (who had the execution of writs) to arreſt | hay 
kim, and take bond for his appearance, who returned to him that 1. Vent. 28.362. 
they had executed the writ ; that the ſaid ſheriff had falſely re- Cre. Car. 264. 
turned at the day a non eff jnventus, whereby he was defrauded of 4: Mod. 129. 


lis debt. Jo * uo 


The defendant pleaded not guilty ; and being found againſt him, Smith, 2. Burr, 
camages were aſſeſſed to one hundred and fifty pounds, and judg- 95% 


ment given Dougl. 62, 
8 7 1.Ter.Rep.1 16, 
Error was brought and affigned, That the declaration was not 191. 


good, Ff, Becauſe it is thewn that the obligation was made 
29th Aug, 13. Fac. 1. and he ſhews that the latitat was ſued 
= +08 VIZ. 29th June, 13. Fac. 1. which was before the bond 


Sed non allocatur > for although the proceſs is before the bond, 
et being returnable in Michaelmas Term, and the latitat upon that, 
ther the bond, it is ſufficient to maintain the action; and the 
procels always bears teſte the laſt day of the Term before. 


SECONDLY, It was alledged, that the declaration was not good, Circumſtances 
becauſe he doth not ſhew that the bailiffs delivered the bond to the which go only 
leriff which they had taken for appearance; nor is it ſhewn that in aggravation 
the defendant did not appear, or had lurked in places unknown, damages need 


abereby he loſt his debt. Sed non allocatur ; for they ſerve but for — — 
Nraration of damages, and are ſupplied by the verdift. Where- Ante, 543. 
re the judgment was affirmed. 5.53; 3. Tar. Rep. 2323 
(RO, j 4e. Oo Johnſon 
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g Trinity Term, 17, Fac. 1. Roll . 0: 
Tofyofa ACTION UPON THE CASE FOR WORDS. Wheres ls E 


merchant, « be was of good name and fame, and for twenty years before ua, 
Dai enten, is and yet is, a citizen of London, and of the company of vintuer, fli 
actionable; fcr 1 n N l N a 
it is the ufual And during all the ſaid time was a merchant of wines; and where guſt 
expreſſion to John Buxton and Rebert Holden brought an action —_ the caſe lud 
figniſy that a againſt the ſaid Jobnſon now plaintiff, upon a promiſe, ſuppoſing TT 
trader has failed that in conſideration of fifty pounds he promiſed to deliver to hin fuk 
in is credit, before "ſuch a day two hogtheads of vinegar, and that he had not zun 
bankrupt, delivered them; where, upon 1 t pleaded, the iſſue was to 
_ Poſt. 578. de tried by ni pris at Guildhall in London ſuch a day, at whicl 
4 c Pam. 62. trial he intended to be preſent; the detendant knowing the pr. 
1: Roll. Ab. 61. Miſes, and intending to ſcandalize him, and to procure his neigb- 
7. Sid. 424, bours to forbear traffic with him, on the r1th June, 17, Jac. 1, 
. Lev. 276. having communication with one Thomas Boulton of the plaintif, 
Gro. Car. 31. and of the ſaid trial then to be had, ſaid in the preſence of diver, 
nb. e Will you be at the trial 'betwixt maſter Buxton and Jobnſm'" 


ge 19 © | (inmuends the ſaid trial)? whereto he anſwered, © 1 cannot tell? 
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3- Mod. 122. Whereupon the defendant uſed theſe ſcandalous words of the T 
155. plaintiff, , William Johnſon is broken (inunendo, he is not able th from 
Jones 3 pay for the wares he hath bought), and I warrant you he da bu 
Ls. = 1480, ** Not be at the trial at Guildhall :”* ubi revera he intended to be, of 
and was at the trial, and was well able to ſatisfy all his debts; er 
quorum præmiſſorum pretextu, Wc. _ 
* 
The defendant pleaded not guilty ; and found againft him ; and Le 
damages aſſeſſed to two hundred pounds, | D 2 
After verdict, it was moved in arreſt of judgment, that thele 8 We 
words are not actionable ; for he doth not ſay that he was broken opera 
in eſtate, and it may be lie was broken in body: and the words are 45 
not, that he dare not be there for fear of any arreſt; but it maybe, Apa 
he dare not be there, by reaſon of thruſting, or ſome other caule. WW ** 5 
ALso, there was not any trial betwixt Buxton and him, but betwat — 
Buxton and Holden plaintiffs, and him. van 
Sed nm allacatur; for it is alt one in common parlance, vii i is we! 

| betwixt Zuxton and Holden and him, and is well intended what h 
meant thereby: and for the words, he is broken,” are common dee 
and vulgar words of one who fails in his credit and becomes e in 
bankrupt, and ſo are commonly taken: wherefore they are u. vie o 
in the worſt ſcuſe; and fo the Court ſhall intend them. you 
Ine opinion f But becauſe the damages were great, they would adviſe ; and ed 
tue Court de - both parties referred themſelves to THE LoD Cut Jus rich _ 
clared on = who ordered and awarded that the defendant ſhould pay 66l. 13.46 , 
— and the plaintiff hould relcale, TS. lone 
- | Its ope 
Cows. 330. 1 Term Rep. 277. Mick 
made ; 
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Greenwood againſt Tyber. CASE ti, 
Orinity Terms 17. Fac. 1. Rell 1179. Trinity Term, 16. Fac. 1. Rell 108g. 


FJECTMEN T for lands in Box. Upon a ſpecial verdict the A leaſe for lives 
caſe was, Arthur Long and Alice his wife, in right of the ſaid made by buſ- 
Alice, being ſeiſed of this land in fee, by indenture dated 20th Au- _ a 
juſt, 2. Edw. 6. betwixt them and John Fi/her, let that land to the of fh bb 
lad John Fiſher and Anne his wife, and Jean their daughter, H A- js feiſed in right 
zxxDUM to them, ut ſupradictum eſt, et eorum diutius viventi ſucceſ- of his wife to 
fut, from Michaclmas following for term of their lives, rendering commence from 
ainyally during their lives, ut ſupradifum eſt, thirteen ſhillings — ee 
ind fourpence at the two uſual Feaſts, and an heriot after the death of which livery 
efevery of them : after Michaelmas, Long and his wife made livery is made after 
to the ſaid John Fiber and his daughter, according to the ſaid in- Michaelmas by 
denture. Afterwards Long died, and Alice his wife accepted the be leſſors in 
rent from Jobn Fiber: afterward John Fiſher died ſeiſed. and _—_ — 
Ame his wife entered, and died ſeiſed: Joan entered : Alice entered poſt. "eg pc 
upon her, and let to the defendant : Joan takes huſband ; they co. Lit. 48. be 
enter, and let to the plaintiff. Hob, 314. 
Cro. Car, 

Taz FixsT QUESTION was, Whether this leaſe HABENDUM 165. 388. 
from Michaclmas tor three lives, and livery made after Michaelmas —— 1 
ſundum for mam chartæ, be good or not, in reſpect the limitation c Dig? = 
of a freehold, to begin at a future time, and no livery made till ;, Bac. Ab.303. 
after Michaelmas ?— And as to that point 1T WAS RESOLVED, that 2.Bac.Ab. 487. 
it is good enough; for the difference is where the livery is made 
by the leſſor in perſon, and where by letter of attorney, being in 
the ſame charter generally made: but if the letter of attorney be 
to make livery after Michaclmas, then in both caſes it is good 
enough; for there is not any intention that the livery ſhould 14. Ray. $4. 
operate futurely, but that livery ſhall be made when it ſhould Powel on Pow. 
operate, and the eſtate ſhould be good preſently ; and therefore it , 487. 
differs from the caſe of Buckler v. Harris (a), where a reverſion * . 
vi granted, HABENDUM after Micbacimas for life; although the a1. 359. 
atornment be after Michaelmas, yet being an act of a ſtranger, it | 
ſhall not make that good which otherwiſe would be void: but 
lere when the leſſor himſelf makes the livery after Michaelmas, it 
8 well enough. 


SECONDLY, Admitting ſuch a leaſe be well made by a wife ſeiſed in A teaſe by kuf 
ke in her own xight, Whether ſuch a leaſe made by huſband and band and wite | 
vike of lands whereof he is ſeiſed in right of his wife, can be good ” _——— 
gunſt the wife to bind her, although ſhe accept the rent, unleſs is 2 hes 
it be by deed ? as it is held in 26. Hen. 8. Dyer 2. & 91. that nigh, is good 

being void, and this leaſe working by the livery only (as it againſt the 
Fx objefted that it ſhould do), whether this leaſe be good ?—And viſe, if the ac= 
'TWAS RESOLVED it ſhould: for it was held, that the live 2 8 
done did not make the leaſe, but the livery and deed ; and it took huband. 
. operation by both: and although if livery had been made before v. £2 

'gelmas, it had been void to make it a good leaſe; yet being f. Roll. Ab. 530. 
made after Michaelmas, it is made a good leaſe by the deed and li- Cro. Car. 95. 


: | 165. 406, 
en. Ela, 656. 769, Dyer, 91. 146. 1. Leon. 192. 204. Dougl. 50. Cowp. 20. 3. Tem Rep. 423. 


() 2. Co. 55. 
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. bi; evife, and dictum eſt, Foan and Anne not being parties to the indenture, Me. 


＋ Co. 154. * ſucceſſive, et vivmt.- ſuccrſſrve,”” for term of their lives; ſo08 
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Gzzzxwoed very, and not by any of them _ for the livery in this caſe; 
n but the execution of the deed, and is a ſufficient witneſs of thei 
Tria. agreement; which is the cauſe that it ought to be by deed, u 
prove the agreement of the wife; and all reſervations, covenang, 

g and warranties compriſed in the deed are good, and the leſſees ant 
leſſors bound by them, and the leaſe good, notwithſtanding thy 


objection. 

An indenture - THE THIRD and principal queſtion was, in regard this indes. 
made *between ture is made between Anthony Long and Alice his wife on the ons 
N wm „and John Fiſher on the other part; and the demiſe is made ty 
e 2 Fißber and Anne his wife, and to Jean their daughter ut fav 
* P. thir ther it were a good leaſe to Anne and Joan, by way of remaind, 
© deugbter, va- the one after the other, or not? for otherwiſe as jointenant i 
PPh. Was agreed clearly 7 all, that they did not take, not being parti 


a them ut ſupra- « x g 
— ſep to the indenture.— And as to this point 1T WAS RESOLVED by the 


* 4 corum diutizs Court, that they ſhould take by way of remainder, the one aft: 
* viventi ſue- the other, and as if the clauſe had been in the deed „cus naminumu 
= Hos or in chartd, as Dyer, 361. ; for it they ſhould not take that way, th 
term of their . —— 2 
« lives” is good, deed ſhould be void as to them, which the law will not permit, i 
although neither by any means or conſtruction it can be made good. And by this 
C. nor P. are conſtruction, that the huſband fitſt ſhall have it, and afterwars 
— i the wife, and afterwards the daughter, bv this rcafon the daughter 
premiſes of, cannot have it during: the life of her pare he wife dug 
the deed 3 and O! g the lite of her parents, nor the wife dur 
. the wife and the life of the huſband; ſo thereby every part of the deed ſal 
Abu ſhall ſtand and be good enough: and this is enforced by the words 
—— « uf upradiftum et; which is, as if they had been named. Fur 
after the other; 19+ £4 3. pl. 39. 39. , pl. 20. 
40 x N 
wg pil yore AND IT WAS HELD, wal his cafe differed from the caſe of 
fame as if they FF ind/more v. Hubbard (aj, where TI 5rd Stu ton. by indenture betwitt 
. had been named. him and Millum N iſeman the father, let to /F:/liam Hifeman Ha 
Ante, 372. agxDuN to him and Robert TFiſeman and Jahn Hifeman |is lo 
8. c. Palm. 29. for their lives, ſucceſſive dintius vioventil us : and IT WAS ADJUDGED 
Jones, 310. that they ſhould not take immediately, becauſe they were 10! 
Moor, 26. 876. parties to the deed, nor ſhould take by remainder, to begin to then 
— = 172-1n the HABENDUYM as jointenants immediately; and when n 
Cro. uz. cs, may not take that way, they thall not take any way : alto, | 
Cio. Car. 231. appears not which of the brothers ſhould take, the one betore ir 
2. £0.55 other. But in this caſe it appears, that the firſt part of the de 
De- 3. "A ſhews they all thall rake, and not the HABENDUM only. Allo, tl 
— e. idee limitation, t ſuprudicum eit, ſhewetið that he intended 116 
To. lit. 21. one after the other. Allo, the reſervation of the rent and hett 
153- . ſupradictum eſt,” ſliiews, that the one atter the other ſhall pay i 
2. Roll. Rep. 19. rent and heriot. Allo, the limitation is, * et crum dintius u 


"Skin. 3 ucceſſii c“ is betore tlic limitation for all their lives: and - 
x. Salk. 346. other caſe the limitation is to them fur term of their lives: ; 
3. I 339- the ſucceſſive doth not divide it; wherefore it much dilleꝶ; 

2. Abr. 

1. 667. 3- Com. Dig. 313. 


(cc. Elis, $3. Hob, 13. 
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the ſaid caſe. And IT WAS ADJUDGED, that this leaſe was Gzrexwoos 
good by way of remainder, and that therefore the plaintiff ſhould againſt 
recover. TIIIAX. 


; Cale i 
of thei 
eed, 10 
enantz 
ces and 
ng thi But A wRIT or ERROR was preſently hereupon brought in the 
exchequer-chamber; and this being argued there before the 


Juſtices and Barons of the exchequer, they ſeemed to doubt, eſpe- 


inden- cially of the third point (a), herefore they moved the parties () The reaſon 
the dev compound; and afterwards the matter was finiſhed by the com- - — 
F p in 


nade w 
you 
, Whe- 
Jainder, 
Lants it 
parties 
by tie 
ne after 
nanu 
ay, th 
mit. if 
by th ; 
aud 
wughter 
during 
ed ſhall 
words, 


. Fi 


poſition, and nothing done more therein. — 


tat the Judges were all of opinion, that there was no material difference between this caſe and the caſe 
of Windſmore v. Hybbard, ſo that both judgments could not well Rand together. Hob, 315. 
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Eaſter Term, 


18. Jac. 1. In the King's Bench. 
Sir Edward Montague, Knt. Chief Juſtice. 


Sir John Doderidge, Kut. 
Sir Robert Houghton, Knt. Fuſficer, 


Sir Henry Yelverton, Knt. Attorney General, 
Sin Thomas Coventry, Kut. Solicitor General, 


— — ND 2 


Cart 1, | Coriton gin Thomas, 
| | Hilary Term, 15. Jac. 1. Roll 2229. In C. B. 
An action of RROR of a judgment in the common pleas in debt by 
ogg will not Thimas. Whereas before he had brouglit debt for fony 
65. cue inſt J. S. and had judgme | 
theriff for falſe... pounds againſt J. S. and had judgment to recover the deb 


againſt him, and had taken forth an e{egit ; that the defendant, 
— eee — ſheriff, returned thereupon, that he had by ſuch a jury ap- 
bad appraiſed praiſed ſuch goods in ſpecie to the value of forty pounds, and had 
the goods and extended ſuch lands; which goods and lands he delivered to the 
——— the (aid Thomas the plaintiff; 2% rcvera he never delivered them to tie 

named, and i. * ö : 

delivered them Plaintiff ; per quod acſis accrerit to demand that forty N Ce. 
to the plaintiff, The defendant pleaded 191 debet ; and found againſt him, and 
Ame, 514. judgment for the plaintiff: and error affigned, Becaute no action 
Godb. 256. of debt lies in this caſe; for it is not any debt in the hands of the 
2. Roll. Rep. 57. ſheriff, nor is there any cauſe to maintain this action; for if he had A 


Bridg. 33. not delivered the goods, he ſhould have his action upon the cat 


1 _ _ for his falſe return. . | je 
Hob. 206, HENxDEN, /crjeart, cited a judgment in the common pleas, wher? neſ 
Comp. 69. 419. in the caſe of one Pike, in the 14. Fac. 1. the theriff upon a ſer: 10 0 
| facias returned, that he had fold the gocds for ſo much money, man 
which he had delivered to the plaintiff ; and the plaintiff ther. turh 

upon averring that he had not the money, maintained an action of boy 

debt, | . the 

Tux CorrT held, that this differs from the caſe in queſtion, A 

becauſe there the ſheriff by his return conſeſſed he had fold the by i 

goods, and delivered the money ; but here it is not returned that men 

he meddled with the goods, or with the value of them, ſo as ther wor, 

is not any certainty to charge him, Wherefore the judgment ws cauſ 

reverſed. 5 | 5 

| The! 

Caen.  : Anonymous. vlair 
The writ of c- [JPON an excommunicats capiends, the plaintiff pleaded the ſtatute Wc 
on e f F. Elia. c. 23,—And becauſe he was not delivered by -_ — * 
— openly Tiff into the king's bench, being taben upon the copias, he = 


in court, Cro. Car. 583, Vent. 33%. Sid. 165. Sals. 254, 
| | therefore 


= 
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therefore diſcharged ; and a precedent ſhewn, that in 39. Eliz. upon Axox ruous, 
ſuch plea pleaded, the party was diſcharged : for it was ſaid, that 

they ought to purſue the preciſe form, that the writ ſhould be 

brought and delivered openly in court; otherwiſe it is void, and 

not warranted by tlie ſtatute. 


Eaſtcourt againſt Cope. Cart 3. 
Hilary Term, 17. Jac. 1. Rall 941. 


EBT for one hundred and twenty-ſeven pounds, reciting, A declaration in 
Whereas he recovered againſt the defendant in this court the ES 
ſum of one hundred and twenty- ſeven pounds, that the defendant ;ecite the whole 
had not paid it; per qued attio aceretut, We, record. 


t was thereupon, demurred, becauſe he doth not declare upon the . 
entire record, but begins with the judgment: for it was objected, Cow˙. 565. 725. 
that inaſmuch as this action is founded upon the record, he ought Dougl. 667, 
to ſhew all the record; for ** nul tiel record” is a good plea, which 
plea is taken from him by this ſhort recital of the record : but , 
where the record is but a conveyance to the action, then this ſhort 
mentioning, quod recuperaſſet, ſufficcth; as in debt upon deceit, 
or ation for forging a writ, &c, in ſuch ſuits it ſufficeth to begin 
the judgment, as in 3. Hey. 6. pl. 9g. and 9. Hen. 6. 


Sed non allecatur ; for the precedents are both ways, as all the 
prothonotaries of the common pleas informed the Court, Where- 
fore the Court (DopEriDGe and HovGuToON being only there) 
held that it was well enough ; and adjudged it for the plaintiff, 


| Garret againſt Taylor, Cas 4. 


CTION ON THE CASE. Whereas he was a free maſon, An action for 

and uſed to ſell ſtones, and to make ſtone-buildings, and was misfeaſance will 
polleſſed of a leaſe for divers years to come of a ſtone-pit in He- * _ 3 
* in the county of Oxford, and digged divers ſtones there, as wt os N 


well to ſell as to build withal ; that the defendant, to diſcredit and mersof another, 


to deprive him of the commodity of the faid mine, impoſed ſo fo that be there- 


many and fo great threats upon his workmen, and all comers diſ- Wi loſes profit. 
urbed, threatening to mayhem and vex them with ſuits if they 2. Roll. Rep. 
* = {tones ; whereupon they all deſiſted from buying, and 162. 
de others from workin . | | 

orking, &c — 


After judgment by 17%! dicit for the plaintiff, and damages found 54. 
by inquiſition to fifteen pounds, it was moved in arreſt of judg- 
ment, That this action lay not; for nothing is alledged but —_ 
words, and no act nor inſult ; and cauſeleh ſuits on fear are no 
cauſe of action. | ; 


Sed non allacatur ; for the threatening to mayhem, and ſuits, 
"hereby they durſt not work or buy, is a great damage to the 
paintiff, and his loſing the benefit of his quarries a good cauſe of 
Wion ; and although it be not ſhewn how he was poſſeſſed for 
ns by what title, &c. yet that being but a conveyance to this 
— was held to be well enough. And adjudged for the 
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debt on a judg- 


Danv. Ab. 201. 
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Can 5. 


Words imput- 
ing felon 


though 


enterrogatively, _ #41 ＋ 
and net aſrma- tiff, it was moved in arreſt of ju 
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May again Gybbons. 
CTION FOR THESE WORDS: © Have you brought home 


the forty pounds you ſtole?“ 


gment, that theſe words are not 


After verdict, upon not guilty gry and found for the plain- | 
2 
tw 


nnch are 3&- actionable; for they were not ſpoken affirmatively, but by way of 
wr interrogation. | | 5 


8 Tux Cour doubted of them, and would adyiſe: but after. th 

ward, in Trinity Texm, 18. ac. I. it was adjudged for the plaintif, lo 

and the judgment affirmed in a writ of error brought thereupon. m 

PIT he N 

- p ou 

Car 6. Jennvngs againſt Playſtowe. | 

If heep be N ESCOQUS. Whereas he had diſtrained forty ſheep of the &. for 

1 > fendant's, and eighty of Robert Statham's, and would hau do 

the winer in impounded them for damage feſant; that the defendant reſcued cat 

reſcuing them them all, and took and chaſed them, &c. | tis 
TT The defendant juſtifies the putting in of his forty ſheep into the 

Band of ano. Place WHERE, as common; and that the plaintiff, de myurid fu | 

ther which - proprid abjque rationabili cauſa, took and chaſed them ; and that he be, 

might be d- the defendant would have taken them from him, and they ran lin 

mage feſant, amongſt the other eighty ſheep of Robert Statham's, and flocks for 

— 1 with them; and becauſe he could not ſever them, he took and wh 

mixed with his chaſed them, &c. que eff cadem reſcous tranſgreſſ. | tun 

flock, and be Tt was thereupon demurred ; and, without argument, apJupcid fo 

— d not fever for the plaintift ; for although there be ſome colour to reſcue his < 

[ 


Cann 7. 


It cannot be aſ- 


fizned for error 
in an action in 


the king's bench 
25 is file; and this was certified accordingly, 


cuſtodid mareſchalli, 


filed. 


Ante, 3 59. 


Hob, 265. 
Cro. Eliz. 223. 


34s 
Moor, 694+ 
2. Ter, Rep 


4 t 


own ſheep, yet he ought not to reſcue the ſheep of a ſtranger, who 
Noll. Ab. 673. appears not to have any right of common: and although he faid be 
s. 437- they flocked together, and he could not ſever them, yet he ought 
to have ſaid, that he chaſed them to ſuch a place to have ſevered 
them, and not that he chaſed them all away. Wherefore it wi 
adjudged for the plaintiff. VVV 


LOR in the exchequer- chamber of a judgment given in the 


The error aſſigned was, That there was not any bail upon the 


aſſig 


ration is a 
pleads to t Wa 
herefore he ſhall not be now received to fay the contra) 


Wherefore the juigment. was wirmed. ,. 


Webley againft Gilman, 
In the Exchequer-Chamber, 


king's bench. 


and that he was not» 
LL THE JUSTICES AND BARONS held, that it could not bt 
ned for error, for it is contrary to the record ; for the my 

ainſt him as in cuſtodid mareſchalli, and he appears il 
* iſſue as a priſoner who was in cuſtodid mareſchall, 


 Spo 
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Spore againſt Drury. C 8. 
In the Exchequrr-Chamber. | 
a * ̃ . . To . *%. © 
PAROR of a judgment in the king's bench, in an action upon A miſcafing in 


the caſe againſt an executor, upon a promiſe of the teſtator to declaration 


*% 


pay ſuch a ſum for ſuch ſeveral wares, amounting in toto to eighty- roy 1 
two pounds eight /hillings, 5 erroneous. . 


ought to be, 
SECONDLY, It was objected, that the judgment is erroneous, Judgment 

for it is, quid recuperet damna de bonis teſtatoris in vita ſud ; and he 8ainft an exe- 

doth not ſay, tempore mor tis, a9 the uſual courſe is.— Sed non allo- mute of ine PI 

zatur ; for it is all one; for they cannot be his goods tempore mor- tator, ſhall be, 

tis, but they were bona ſua in vitd ſud. x de benis teftata- 

ES Yn ris, without ſaying tempore mortis, Cowp. 289. 292. Douglas, 115, 

Ta1gDLY, It was objected, that the judgment was erroneous, In what man- 

becauſe the judgment is, quod recuperet the fifty p—_ eight ſhil- CF 

lings, which was the forty-two pounds and eight ſhillings found 4 e 

for damages, and fifty-three ſhillings and fourpence for coſts, q\all be ent 

which was increaſed by the Court to eight * ; et fi non, c. Ante, 192. 

tune recuperet $1. de honis ſuis propriis; and he doth not ſay, the | 

forefaid eight pounds aſſeſſed for coſts, nor what eight pounds 

and ſo it is not warranted by any of the precedents.— Sed non al- 

keatur ; for the ſum of eight pounds being aſſeſſed for coſts, ſhall 

be intended that ſum only, and no other: although it were good 

to follow a former precedent, yet it is well enough: wherefore the 

jadgment was affirmed. | | | | E | 


Garraway againſ{ Harrington. Cart y. 
In the Exchequer-Chamber. 
Vide Ante, Page 478. 


FRROR upon a judgment in the king's bench. The error in- j, debt for ent 
ſiſted upon was, That the declaration did not comprehend on leaſe taken 

lufficient title; for it was grounded upon an extent, which ought by en upon. 

aways to be by inquiſition, and the ſheriff himſeif without an in- 2 ſtatute, the 

quiſition cannot execute it, and here it is not that the ſheriff re- — 

turned the inquiſition, but that the reverſion and. rent were deli- gtiog — = 

rered in extent. — And this was held to be an incyrable fault; and by the ſheriff. 

br this cauſe the judgment was reverſed. | Ante, 477- 

21, Aﬀfize, pl. 23. 22. Edw. 3. pl. 7. 4. Co. ( ; Co. 90. a. : : 

I IS 9 pl. 7. 4. Co. 6s 67. 7 3 88 90. a r 534 
But they did not deliver any opinion on the matter in law, whe- 

er he were utterly barred by acceptance of that leaſe, or whether 

tle conuſee ſhould avoid the ſecond extent by action, or whether 

© ſhould be put to his audita querela ; for it was objected that he 

Might not ayoid the extent of the ſtatute but by audita querela. 


Goodwin 
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Goodwin againſi Goodwin. 
In the Exchequer-Chamber, 


A promiſe made ExROx of a judgment in the king's bench, in an action on the 
dy « teftater, caſe, upon a promiſe of the teſtator. In conſideration the plan. 
that, in confi- . : p 
teration the tiff would marry one Mary, ſiſter of Sir George Fulꝛvsod, and in 
Plaintiff ſhould conſideration ſhe would accept ſecurity for the payment of one 
marry A. and hundred pounds a year to her during her life, for and in name of 
that fs would 1 jointure, and in conſideration that Sir George Fulwood ſhould 
zepte of give to the plaintiff ſecurity for tl f 
plaintiff ſecurity for the payment of the portion of the 
jointure, and ſaid Mary at the time betwixt them then and there agreed, the 
1 20 give ſecurity for teſtator aſſumed, that his executors or adminiſtrators ſhould 
1 55 — of within a year after his death five hundred pounds; and alledgeth 
1 — in fact, that he eſpoufed the faid Mary; that ſhe accepted of the 
eater ſbuld pay plaintiff a bond of one thouſand pounds, ſealed and delivered to 
a certain ſum Sir George Fulword to her uſe, for the payment of one hundred: 
to the plaintiff pounds a year during her life; that Sir George Fulivocd entered 
within a year into bond to the plaintiff for the payment of one hundred pounds 
after bis death, - - . g p ) 
is good, and being the portion of the ſaid Mary, ad diem futurum et modo præ- 
will ſupport an teritum; that the teſtator died ſuch a day; and that the exc. 


afungfit atainſt cutor had not paid the ſaid ſyms, &c. 1 
the exccutor. 


Co. Lit. 386. a. . Upon nan afſump/it pleaded, and found for the plaintiff, and ad; 
Cro. Car. 2 za. Judged accordingly, error was brought. 


$ Coe 33 FirsT, It was alledged, that this promiſe to tie the executor 
when the teſtator was never bound, is not good, no mare than one 
can bind his heir with an obligation or warranty when he himſelf 
was not bound; which was agreed to be law, But it was faid the 
caſes were not alike ; for the teſtator may bind the executor where- 
to he himſelf is not bound; for the goods of the teſtator are oily 
chargeable, which he may well bind. | 


SECONDLY, It was obiected, that the acceptance of the bond fer 
the payment of one hundred pounds a year during her life 1s not 
according to the agreement; for it ought to be an aſſurance of 
one hundred pounds during her life amine jundturæ; fo it ought 
: to be a real aſſurance, which ſhall be a frechold, as in bar of he 
* b. jointure, and not a bond only.— d non allocatur ; for it is but an 
aſſurance for payment, and not that he ſhould make afſurance for 
rent; and it is tuck as ſhe accepted, which is ſufficient. 


TnizaDiy, That it is not alledged, to whom this bond wa 
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made ; for it is, that it was ſealed and delivered to Sir George Fur A 

wen to the uſe of Mary; but he doth not ſay that it was made to p 
Cro. Car. 19, Iitr.—Srd non allocatur; for it ſhall be intended to be made to hei, E 
30 77. and the accepting it, non refert to whom it was made, of 
EOS Fovzrhr, That the alledging Sir George Fulwood entered into fro 


bond for the payment of her portion ad diem tunc futurum et A” 
pr eteritum, is not good, becauſe it is not alledged, that he at a dj 
betwixt them agreed upon at the time of the promiſe, &c.; and | 
it be at any other day, it is not according to the conſideration = 
Sed nan alloratur ; for it ſhall be intended to be upon the day ag! 

vpcn ; wherezors the judgment was atlitmed. 


Clark 
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Clark againſt Thomſon, the Executor of Iſaac. Cars 11, 
Hilary Term, 17. Fac. 1. Roll 1155 or 1555. 


ASVMFAIT, In conſideration the plaintiff would marry the An action of 

teſtator, he promiſed he would leave her worth five hundred T will lie 
pounds; and alledgeth in fact, that he did not leave her worth five ee — N 
hundred pounds. promiſe of his 


Exception was taken in arreſt of judgment after verdict for the —— _ 
gaintift, That an aſſumpſi tlies not againſt an executor upon a col- „orth — 
Jateral promiſe of the teſtator; and that this perſonal contract by his death, in 
the intermarriage was determined, as if a releaſe had been made; conſideration 
or as where the debtor takes the debtce to wife, the debt is deter- at ſhe would 
mined. — — 

Sed non allocatur; for it never was a duty in the life of the huſ- future, is not 
band, nor ever could be releaſed by him (a): wherefore it was ad- yang np. 4 
judged for the plaintiff, | — 

Note, This judgment was affirmed in a writ of error in the — — 
erchequer- chamber; and Jus rio WiN ſhewed that ſuch a caſe — — 
was before in the commont pleas in Smith v. Stafford, where the — os. 
huſband promiſed to the wife before marriage that he would leave Carth. 512. 
her worth one hundred pounds ; and three Juſtices there held the Hob. 216. 
action well lay againſt the executor of the huſband, but Lox n #9405, 17. 


. Sid. . 
HogART to the contrary. f 5 Mod. = 


1. Au 559, Ld. Ray. 515. 537. 522. Salk, 325. 1. Ch. Caf. 117. 2. Vezey, 191. 665; Comp. 
71. 391. 
() See Ld, Raym. 522+ 


Adams againſt Flyth. Cn 124 


FAROR of a judgment in Havering court in Eſſex, The error How a conti- 
aſſigned was, Becauſe the judgment being in debt by nihil dicit, ue hall be 

there was a diſcontinuance, viz. that after imparlance day was * 224. 

given to the parties until the next court, and no day certain. And C. 


« . 0 0 0 . > . 
tor this cauſe it was held to be a diſcontinuance, and the judgment L. Roll. Ab. 48. 
vas reverſed, / ide Dyer, 262. b. Cro. Eliz, 10g. 
Stra. 563. 
Coles againſt Kinder. Care 13- 


ASVUMPSIT. In conſideration the plaintiff would pay to the An indenture 
defendant the ſum of twenty pounds, he promiſed to aſſure — 
ſuch land by ſuch reaſonable aſſurance as by the plaintiff ſhould ot warranty is 
be adviſed and required; who deviſed and required an indenturg not within a 
of feoffment, with covenant to diſcharge and fave him harmleſs promiſe tomake 


from all incumbrances made by the defendant, and for further aſ- reaſonable af- 


* * . ſi land. 
dance upon requeſt to be made within ſuch a time; and for not — - 
ing this aſſurance the action was brought. Yelv. 4 


It was thereupon demurred : for it was ſaid, althopgh he he to Roll. Ab. 424. 
make aſſurance, yet he is not to be bound with any covenants, ***lRep-191, 


ud therefore he is not bound to ſeal that aſſurance. en — * 


1 Sid, 467. I Mod. 67. 1. Com. Dig. 454+. 
And 
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And THE wHOLE CovurT was of opinion, that although theſe 
covenants are ordinary and reaſonable, yet the agreement not 
being to make it with reaſonable covenants, but only reaſonable 
aſſurance, he is not bound to ſeal it; for it is not any part of the 
aſſurance, and the aſſurance may be without any covenants : where. 
fore it was held, that the breach was not well aſſigned, and the de. 
claration was not good; but they would adviſe thereof. —And zf. 
terwards being moved again, they all held their former opinion, 
that this aſſurance with theſe covenants was not within the pro. 
miſe, wherefore the breach thereof was ill aſſigned ; and adjudyey 
xt for the ggfendant, 
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Trinity Term. 
18. Jac. 1. In the King's Bench. 
Sir Edward Montague, Kut. Chief Juſtice. 


Sir John Doderidge, Kut. 
Sir Robert Houghton, Knut. Tuſticer. 


Sir Henry Yelverton, Knt. Attorney General. 
Sir Thomas Coventry, Kut. Solicitor General. 


— ——  — — 
Waldoe againft Frances Bertlet, Widow. 
Michaelmas Term, 16. Jac. 1. Rell . 


Cask f. 


FJECT MENT for lands in St9chwood. Upon not guilty pleaded, A copyholtier 

it was found, by ſpecial verdict, that this land was copyhold, for life, whers 
parcel of the manor of Stockwood, and demiſable for three lives; = 1 
and that the cuſtom of the manor is, that the firſt name in the none Sp FM 
copy ſhall have it during his lite only, and ſo the others as they are ettate of which 
named in the copy; and that there is another cuſtom, if any copy- thehuſbanddied 
holder dies ſeiſed, having a wife at the time of his death, that Bis i during 
wife ſhall have it during her viduity. And it was further found, wa _ 
that John Bertlet, being a copyholder for life of that manor, and freehold and in- 
Viſcount Bindon lord thereof, infeoffed of that land J. V. and J. N. heritance of his 
and their heirs, who in 19. £1iz. infeoffed Fo. A hitely and his che, and 

heirs, to the uſe of him and his heirs, during the life of the ſaid _ hm 
Jahn Bertlet ; remainder to Helen, wife of the ſaid John Bertlet, for — — 
her life; remainder to the ſaid John Bertlet and his heirs. John life, with te- 
Bertlet grants that remainder to Miiliam Bertlet and his heirs. Af- mainder to b. 


terward Helen dies; John Bertlet takes to wife the defendant, and 2 a, end 


marries. 
dier. The wite's 


Whether the wife ſhall have her widows eſtate or not? was the ed not 
queſtion. — 
this purchaſe 


t was argued on the plaintiff's part, that this copyhold eſtate 224 conveyance, 
vas deſtroyed before her marriage, and therefore ſhe cannot claim for the buf. 
it; for by the ſeverance of the freehold fro ; —— 

7 e 0 ceho m the copyhold of the ary eſtate te- 
manor, it was not any parcel of the ſaid manor, but utterly de- mained unde- 
ſiroyed : and this cuſtom of the manor cannot extend thereto ; ſtroyed. out of 
for the cuſtom is, that if a copyholder die feifed of any tenements ichthe wite's 
parcel of the manor (and here theſe tenements were not parcel of — * 5 5 
the manor), therefore the cuſtom cannot extend to them. It was — as 
alſo ſaid, although this grant of the freehold and ſeverance thereof 8. C. 1. ron. 
from the manor doth not deſtroy it, if it had been granted to a Ab. 30. 519. 
mere ſtranger, and without the privity and aſſent af the copyholder, 5 O. Hob. 187. 
becauſe the lord's act ſhall not prejudice the copyholder's eſtate, — 2. Koll. 
* i is beld in Murrel v. Smith (a); yet here, foraſmuch as it is by Cilben Ten. 

(a) 2. Co. 17. 4. Co. 24. See allo ante, 126. 208, 223. 
4 bis Cowp. 411. 
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his privity and conſent, as appears iu that he takes the remainder 
in fee, and grants it over to his ſon, he is privy, and thereby con- 
ſents that it ſhould be deſtroyed. It was alſo moved, that this 
purchaſe of the remainder is a deſtruction of the copyhold: for he 
cannot have an intereſt in the inheritance and allo in the copy. 
hold. It was alſo objected, that by the ſeverance being before the 
defendant was married to the faid John Bertlet, this cuſtom was de- 
ſtroyed before ſhe was entitled; and the cannot claim, although 
peradventure the wife, who was married before that ſeverance, 
ſhould not be prejudiced thereby. 


But notwithſtanding theſe reaſons, after argument at the bar, it 


was reſolved and adjudged by THE Cour for the deſendant, that 


2. Co. 17. b. 
Ante, 126. 


the ſhould have it during her viduity ; for the cuſtom is continued 
as to her, although the treehold be fevered from the manor : for 
the lord's act ſhall not prejudice the CAD eſtate, aud it i; 
a privilege or benefit annexed and fixed by the cuſtom to his eſtate, 
that his wife ſhall have it after his death; which ſhall not be de- 
ſtroyed as long as the copyhold eſtate remains undeſtroyed ; and 
the copyhold eſtate here remains, notwithſtanding the ſeverance 


from the freehold, and not only as a privilege (as it was alledged 


Cas 2. 


A fine may be 
levied of a cloſe 
by a known 
name, Without 
mentioning the 
vilbor haralet 
where it lies, 
Ante, 120. 

2. Roll. Ab. rg. 
Cro, Car. 270. 
276. 

1. Mod. 206. 
1. Vent. 170. 


to be), but as a mere copyhold : and notwithſtanding the te- 
mainder was in him, and he granted it over, yet he continued and 
died a copyholder, and ſo his wife ſhall have her widow's eſtate. 
Wherefore it was adjudged for the defendant. And upon a cafe 
made thereof in the court of wards, it was refolved by the Two 
C-1EF JusT1CEs, and TANFIELD) Chief Baron, that the copyliold 
remained. , 1 


Monk againſt Butler. 
E after Term, 17. Fac. 1. Roll 140. 


RESPASS; for that in the cloſe called Arſcomb in Barwik 
St. John he chaſed twenty of the plaintiff's beaſts. 


The defendant juſtified for damage feſant as in his freehold, 


The plaintiff replied, that this cloſe contains an hundred acres, 
and from time WHEREOF, &c. was known by the name of 4ſcomb; 
and ſhews, that Lord De la Ware was ſeiſed thereof in fee, and by 
fine 28. Hen. 8. granted common of paſture to John Shelley and lis 
heirs for twenty aſts in A-/comb, ho conveyed it to Jobs Shelley, 
who licenſed him to put in thoſe twenty beaſts, for which, &c. 


The defendant pleaded, that there was no ſuch village or hamlet, 
nor place known out of any village or hamlet called Arſcomb; and 
it was thereupon demurred. 


The queſtion was, W hether a fine may be levied of a cloſe by 


$45- . known name in a vill, without mentioning. the vill or 


where it lies ? | 2 
Aus ApJuDGeD, that the fine is good enough; for it is but ti 
agreement of the parties, which being recorded, although there 
neither vill nor hamlet mentioned wherein it lies, is good hn N 
And notwithſtanding it was objected, that a præcipe ought 
be in a village or hamlet, or place Known out of a v 5 
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or hamlet, as appears by all pleadings; for if the place known be Moxx 
within a vill or hamlet, the precipe ought to be brought accor- %% 
dingly ; it was thereto anſwered, True it is in a precipe, or 3 
any writ whereto the defendant is to anſwer; but here, this 

being but a concord and agreement of the parties, and no excep- 

tion taken, but the fine is drawn and paſſed, it is well enough; 

but in a ſcire 3 upon this fine, he muſt ſhew that it is in ſuch 

2 vill or hamlet. Vide 1. Hen. 5. pl. 9. 7. Hen. G. pl. 22. 38. Edw. 3. 

4,20. 21. Edw. 3. pl. 14. 7. Edw. 6. tit. Fines,” 44. So THE 

Covar reſolved here; although it be confeſſed by pleading, that 

there is not any place out of a vill or hamlet called Arſcomb, but 

that there is ſuch a cloſe in Barwick St. abu, yet the fine is good, 

and the defendant's, plea ill. 


It was then moved, that this replication was not good, nor in- V, If a 
tituled the plaintiff: for the land is the freehold of the defendant ; commoner who 
and the plaintiff entitles himſelf to put in his beaſts by licence of ——— 
him to whom the grant was made. And it was objected, that he ber pomp wag 
who hath this common cannot licenſe any other to put in his can put in the 
beaſts, but ought to uſe it with his own beaſts ; and if he might cattle of a 
licenſe, yet he cannot do it without deed. —The wRoLE Court anger? 
was of that opinion, that this licence in another's ſoil, transferred nnn 
over to another to have the profit in the ſaid ſoil; cannot be 22. Affe, 84. 
without deed ; but one may juſtify to hunt, or uſe the like liber- 3 
tis in the ſoil of the plaintiff himſelf who made the licence, with- C. Car. 4a. 
out any deed, as 5. Hen. 7. pl. 1. and 42. Edw. 3. pl 2. (a]. But 2. Lev. 2. 64. 
whether he might in this caſe licenſe another to feed there with 2+ Saund. 324. 
ſuch a number of beaſts, ' becauſe it is for a certain number, and is 337. 

3 paſture, and not common, which ought to be taken with the yr ett 
mouths of the beaſts of the commoner, they gave no reſolution, * NY 
but ſeemed to. doubt thereof: but for the other point it was ad- 


judged for the defendant. 
| -(a) 11. Hen. 5. pl. 8. L. C. B. Paxxix's MS, , 


Jouce againſt Parker, Farmor of North Moult. Car 3. 


ROHIBITION ; ſurmiſing that he was ſeiſed in fee of a meſ- S.. tra cuſtons 
ſuage, ane hundred acres of land; twenty acres.of meadow, to ctip neck- 
ty acres of paſture, and upon them kept huſbandry, and main- #90 and to be 
ned a family to employ in huſbandry, and to maintain — 
de plough to manure and till the ſaid land; and uſed to rear of, in congders- 
anually colts. and young heaſts to ſupply the ſtock of horſes tion of paying 

oxen for the plough; and uſed to keep upon the faid tene- the tem Besse 
nents milch-kine, bullocks, heifers, and ſheep, for increaſe of muess 
ok, and maintenance of the family, by the labour of which the B. — 
. had the greater tithes : and he alledgeth a ciſlem, that they Nell. Ab. 445. 
— to clip the wool from the necks of their ſheep for the pre- 
a ation of the ſheep.; and at the ſhearing of the ſheep they uſed |, 
Pay the tenth. fleece; and in conſideration thereof uſed ta be diſ- | 

of the neck-wool. 


3 alſo, that every pariſhioner and inhabitant within the pariſh No tithes ſhall 
wih ept any oxen, ftcers, or bullocks of his own, or by way of be paid torcarte 
40 ment, which are to be employed for tilling the land, uſed to be Wiſted ſor the 


Ante from the pay ment of tithes for them. — of the 
6.— . 

þ Bac, Al -"y Ab. 64 bY Jones, 254- 2. Inſt, 651 * Moar, 909 · Cre. Elz. 476. Cro, Car, 23% 

As 
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Dry cattle de. As alſo, that if any keep any dry heifers pro ſupplement 
— abe baccarum, in conſideration that the greater 1 — * 
— 2. uantity of milk and dairy is thereby increaſed, to be diſcharged 
rom the payment of tithes for ſuch dry heifers, &c. 
Iſſue was Joined wpon the ſeveral preſeriptions; and being found 
againſt the plaintiff, it was now nebel in arreſt of . 
that notwithſtanding this verdict no conſultation ſhould be granted 


Ani iffoe ill For as to THE FIRST, for the wool, the iſſue is ill joined; for 
Joined is aided the traverſe is, ABS HOC quad in conſideratione inde; that they are 
after verdick. diſcharged, &c.— Sed non allecatur ; for although it is not a good 
Carth. 371. And apt iſſue, yet verdict being given, it is aided by the ſtatute, 

2. Lev. 32. 5. Bac. Ab. 293. 


An iffue in fa? For THE SECOND and THIRD iſſues, it was moved, that the 
Aken uron a are no more than the law appoints, vlg. to be tree from tlie agill- 
matter unn de. ment of cattle, being dry cattle, whereof no pthes by law are pay. 
ne., able, as Fitz. N. B. 53. E.; and then iſſue being taken of that 
—— by law no tithes are payable, no conſultation ſhall be 

granted. 


Tn probibition, if Sed non allocatur : for the prohibition is grounded upon the pre- 
iffve joined abe ſcription ; and being found againſt it, that they have uſed within 
[= ay from the pariſh to Pay for agiſted cattle, it is not good: alſo, he doth 
tithes be found dot claim to be free for cattle agiſted of his own proper cattle, but 
againſt the generally for all cattle agiſted ; which is not Rue ke nor ſtands 
plaintiff, a with law. And it wasafterwards held, that theſe preſcriptions bein 

— found againſt the plaintiff, conſultation ſhould be granted ; and 0 
Cro. Elz. 51. it was adjudged for the defendant. | 


136. 306. Cro. Car. 113. 166, 


Carr 4- Lady Gargrave againſt Gervaſe Markham. 


—.— in. ERROR to reverſe an outlawry in debt after judgment. 
ee Tux FirsT ERROR — 2 was, Becauſe the writ of n- 
$ 


of babeatis is gent being directed to the ſheriffs of the city of Lincoln, the writs, 
wot. error. qudd capias corpus ejus, ita quid habeas corpus ejus ; where they being 
Hetley, 93 two ſheriffs, the writ ought to have been, capiatis et habeatis.— d 
s.Com.Dig-49. non allocatur,; for they both are but one officer to the court: and 


L Be. Ak. 2, although-in the end of the writ it is ita quad habeatis ibi ber brew 
Doug). 194. yet there is no repugnancy ; for it is good both ways. . 
1.Ter.Rep. 732. | 1 3 / 
The enger e A SECOND ExRox affigned was, Becauſe in the original writ, 


outlawry for and all the proceedings, the is named Agnes Gargrave, of Kingſlty 
debt muſt be in the — of York ; and in the exigent ſhe 4 named, late of 
conformable to Kin 72 : g 

tze original, 2 ? | 

Ante, 531. Co. Eliz. 50, Yelv. 120. Dyer, 295. 3. Term Rep. 499- 

« Fun" infledd A THIRD ERROR, Becauſe the writ mentions, ua, 2 
of © cam” will verſus eum, Where it ought to have been cam. And it was held, t 
vitiate an eri. theſe two laſt were ſufficient-cauſes to reverſe the outlawry (a) 


To. 1. and for theſe cauſes it was reverſed. | 
Sexe, 334+ 1. Com. Dig. 44. 3. Bac. Ab. 767, Cowp. 229. 1+ Term Rep. 782. 265 


Vide 2. Rich. 3. pl. 15. 41. Hen. 6. * infuuatone”* was jnſerted inſtead 
A eG vue e 
pl. 57. 23. . 3 Pl. 22. where * ox was abated, A Fort 
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rr A FouxTH Exxon aſſigned was, Becauſe there was not any After judgment 
and proclamation in the county where ſhe inhabited. — Sed non allocatur; the want of pro- 


ves ber it is not neceſſary in an exigent after judgment, when ſhe has once — = 
ge peared, but upon the firſt proceſs only. on — 
ind lived is not error. 1. And. 36. 3. Burr, 2527, 3. Bac. Ab, 766. 
et, ä | 

ol Themas Hollingworth's Caſe. + cl 5. 
for Eafter Term, 18. Fac. 1. Roll o 


are THOMAS HoLL1iNGWORTH was indicted. Whereas he, on the An ind dment 
firſt of April 18. Jac. 1. was an inhabitant at Brentford, in the lies againſt a 
county of Middleſex ; that he, at Hackney and other places within P**{*" for doing 
the ſad — was a wandering pedlar, carrying about wares to d by d. 
het WY in private houſes, and not in open markets and fairs; and ſold tute, if oo par- 
in. ch wares, ſhewing what in particular, to colour his wandering ; ticular mode of 
ay. d ſo in /ormd prædictd was à vagabond. And it was thereupon Puniſhment be 
hat cemurred, x 3 . directed. 
be Finer, Whether he may be indifted for the offence paſt, or 1,6” 
ought to be only taken in the maineur, and puniſhed by the juſtices 1. Sid. 409. 
of peace according to law ? | 1. Vent. 39- 
bin SEconDLY, Whether by this carrying and ſelling of wares Aero oas . 
oth the fame county where he inhabits out ot fairs and markets, and not See Rex v. Ro- 
but dlewhere, he ſhall be ſaid to be a rogue within the ſtatutes (a)? binſon, 2. Burr, 


nds And 1T was ADJUDGED that he ſhould; for he is a pedlar and 2 Hawk, P. C. 
in nnderer within the words and intent of the ſtatutes, aud may 301. 
d% al be indicted and puniſhed as an offender againſt the ſtatute, y 

Wherefore it was adjudged againſt him upon the firſt argument. 

(%) Fide the ſtatutes 5, Edw. 6. c. 21, mitted under the regulations deſcribed in 

* Ez. c. 3. 39. Eliz, c. 4-—But now thoſe Ratutes, See 2. Burn's Juſ, 16. edit. 

by the 9. & 10. Will. 3. c. 27. and 23. p. 472. 

bro. 3. c. 28, this kind of trading is per» 


William Buſsfield againſt John Buſsfield. 2 
Eafter Term, 16. Fac. i. Roll 2371. I C. B. \ 


RROR in debt for an hundred pounds, on an award made apud 

L (aſtrum Eborum, upon a ſubmiſſion made iſt December, 13. Ton, God 
df all matters and controverſies betwixt them, ita guid the faid out ot the terms 
whitrament be made under the hands and ſeals of the arbitrator *f the ſubmif. 
6 vel ante the fifth of December following, ready to be delivered at pda = 
we ſhop of George Hill, in the Exchange, London ; and ſhews, that if it contain - 
bey made their arbitrament under their hands and ſeals apud matter not ſub. 
Cr. Eber. adtunc et ibid. parat. to be delivered at the ſaid ſhop of Titeed,it is voi 
tte faid George Hill, in the Exchange, London, and thereby arbi- 22 
_ that John Bu/sfield ſhould pay to William Buſiſe d an Nan é 
rd pounds; and that one ſhould releaſe to the other all actions Gro, __ 
N demands from the 28th of Nevember next before; and that r. Roll. Ad.244- 
— pay ten ſhillings to the writer of the award for his 258. 460. 

| ut. 29. 


And it was thereupon deimurred ; for it er pretended that ere Ga A. 1 
"3 not any award according to the ſubmiſſion: for the ſubmiſſion * 
as. Jac P p being 
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Bussr I being Ht December, 1 3. Jac. 1. of all matters and demands before the 
againſt {jd time, and it is conditioned, ita quid, &c.; this award to relex(s 
Buo3yietD. all demands being before the 28th November, and fo omitting tyg 
days before the ſubmiſſion, there might be divers controverſies he. 
tween the ſaid time which is not arbitrated ; and therefore it is ng 

award according to the ſubmiſſion. 


Sed non allocatur; for it ſhall not be intended unleſs it had been 

ſhewn : but if it had been thewn that there were controverſies 6. 

pending raiſed in thoſe two days, which were not before, then thy 

arbitrament had been void in all: but for the award of the ten 

(#) An'e, 448. thillings to be paid to the writer, it was void in this point (4), 

3 Wherefore it was adjudged for the piainaſ But now error beitg 

und. 288. brought and aſſigned in matter of law, the court of the King's bench 
agreed to affirm the judgment. | 


If ſubmiſſion Rut it was then moved, that the declaration was not good; fo 
de /o that — it is declared, that they made and delivered their award ap:rd Caſrun 
_— — Eborum, quarto Decemb. adtunc et ibid. par at. to be delivered at the 
at L. on 5th, ſhop of George Hill apud London. And it was alledged, that this 
&c. Quere, If waz a void publication and delivery; for it ought to be publilhed 
an allegation and delivered at the Exchange in J.andan, where the parties are t. Al, 
Pn on expect it, and not at any other place > and for this caule it i 
the th, dene void, and not according to the ſubmitſion.—DoprrDGe and 

t ididem ready HOUGHTON were of that opinion; for it ts reaſon it ſhould be D 
10 be delivered publiſhed and ready to be delivered at the places appointed whe de. 
E fulke, og ies are to expect it, and not at any other place; for the 
cient ? t ce pare -_ Pe 2 AK. 1 22 ceſs 
Ante, 235, Parties have not by intendment any cegnizance of ſuch delivery; whe 
2. Roll. Rep. and there being a day and place appointed, they needed not to fe e: 
193. it in other places, nor to take cognizance of ſuch delivery : and gi 
3- Med. 331. they might deliver it at the (ie at J ort, fo they might deliver ita ved 
2. Saunc. 73. any parts beyond icas ; and the parties may as well take knowledge lin 


1 of the one as the other. But MoxTacre, Chicf Fn/tice, held, ti T 
e this publication there, and the allegation that it was ale ile In 
ready to be delivered at the faid thop in the Enxchanrc, was ſuthcient 2 

Wherefore THe Couxr would ads ife.— NE, This exception — 

was not taken in the common pleas. : 

( 

. | Ns” matt 

. Cars 7. Uplheer againſt Betts. of th 
A juſtification ACTION ON THE CASE. Whereas the plaintiff ile fit Uſet 
—_ ce | April, 17. ac. 1. and for divers years betore, was a Hαν ia 9 
* — that the defendant the ſaid firſt of Apr, 17. Jac. 1. {pak wer nj} 
fave,” words of the plaintiff: ** He is a bankrupt ſlave.” of je 
—ͤ— The defendant juſtifies, becauſe the plaintiff the firſt of 40 * 
rupt at the time 15. Tac. I. became bankrupt, and therefore he ſpake thcſc word wy 
th. words were Whereupon the plaintiff demuried : Yes 
. And, without argument, it was adjudged for the plaintiff, 4 wigh 
Poft. 636, That theſe words are actionable; and zEconDLY, 1 hat the - ide 
3. R oH. Ab. 61. was inſufficient, becauſe he doth not alledge that he continued ft whic 
Ce, Car. 35. a bahkrüpt: and without averment it ſhall not be intended - bes 


Str. 762 continued ſo; for it: may be that he afterward recovered 

, SY 59. and became a good merchant and no bankrupt. — 
» 3198. 4 | 
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Lutterford againſt Peter le Mayre. Cen 8. 


AbDTTA UERELA to avoid execution upon a judgment; Contracts of 
and ſuppoſeth, that one John Troughton and the plaintiff as al degree do 
his ſurety were obliged in an obligation of two hundred pounds * 
for the payment of one hundred pounds, which being not paid esch other; and 
debt was brought, and judgment had thereupon. Afterwards the therefore the ac- 
ſad John Troughton entered into a new bond of two hundred pounds ceptance of one 
for the payment of one hundred and ten pounds at another day, _ 22 * 
which was in ſatisfaction of this judgment; which the plaintiff — — _ 
accepted, and averred this to be for the ſame debt.—1t was there- ther. 
ipondemurred ; and without argument ADJUDGED for the defen- Ante, 100, 
tant ; for ſuch bare ſurmiſe, which is but matter of fact, is not Poſt. 650, 
ſufficient to avoid a judgment: and being but to give another ac- Koll. Ab. 4%, 
tion upon a bond is not ſufficient to avoid a bond; a mult forttori * Car. 85. 
k not ſufficient to avoid a judgment. Vide 4. Hen. 4 Dyer, 1. Say 
12. Hen. 4. pl. . : Cro. Eliz. 716. 
317. Cowp. 47. 1. Ter. Rep. 690. 


Aldrich againſt Walthall, Adminiſtratrix of John Walthall. car 3. 


DEBT. The defendant pleaded p/ent adminiſtravit. The plaintiff If an iſue be 
faith, that at another time he brought an action of debt againſt tendered by an 
the now defendant ; whereupon ſhe was waived upon meſue pro- © anions 
«+ : and ſhe brought a writ of error, and reverſed the outlawry —— — 
whereupon he freſhly brought this action: and that at the time of there be no ne= 
the firſt writ brought ſhe had aſſets in her hands, &c. et Hoc petit gative. 
(uid inquiratur per patriam, et defendens ſimiliter. And hereupon 2. Roll, Rep. 
verdit was found for the plaintiff, and judgment given accor- — 204. 209. 


dingly: and now Waulthall brings writ of error. — * 


The error infiſted upon was, That this is not any plea; for al- s . 
though the had aſſets at the time of the firſt action — yet ſhe boat. bo. 1 
afterwards might have well adminiſtered them, by reaſon ofa lawful . | 
recovery or lawful payment after. : 


Sed non allocatur; for it ſhall not be intended without ſpecial 
matter ſhewn: and it ſufficeth, if there were ſufficient at the time 
of the firſt action brought, if ſhe doth not ſhew ſufficient cauſe of 
iſcharge after that time. 


SECONDLY, It was objected, that here it is not an i/? iſue, but on a plea con- 
w iſue at all joined ; and therefore it is not aided by the ſtatute ding to the 
of jeofails; for here is matter affirmed by the plaintiff which ought cu where 
to be anſwered by the defendant by confeſſion or denial. But here pep, gs 8 
te plaintiff doth not expect the defendant's anſwer, but concludes join — 
s plea with hoc petit, &c.; whereas he ought to have averred his verdi de 
plez, and the defendant then have anſwered thereto ; ſo as there obtained, the 
15 have been an affirmative and a negative, without which no 7% 2 va 
toes be joined; ſo that here the trial is without any iſſue, ie 4 . 
which is not good. — TE wHoOLE COURT was of that opinion; —_ 
ut they would adviſe (a). — 

Carth, 371. 2. Roll. Rep. 117. Cowp. ogy 
(e) The judgment was affirmed, Vide poſt. 590, | 


P p 2 Standred 


* 
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| Cart 10. . Standred againſt Shorditch. 


A preſcription "] RESPASS for chafing his gelding. The defendant juſtifies fy 


222 damage feſant as in his free hold. 
2 The plaintiff replies, that he is ſeiſed of a meſſuage and ſuch 
braſis is good ; land in Midaletomſlon in fee; and that he and all thoſe whoſe, gc, 
and will juſtify have had common for twenty-five magnis averiis, every year after 
3 May-day in the place wHERE, and therefore put in his gelding to 
without ver.” uſe that common. And upon this plea iſſue was joined; and 
ring that the found for the plaintiff. 


3 It was moved in arreſt of judgment, that this plea to claim com- 
mon for twenty-five magnis averiis cannot be good, for it is nt 
certain for what beaſts he claims: alſo, it is not averred that thi 
gelding is one of them. | 


Sed non allocatur; for magna averia may well be intended bor, 
oxen, kine, or other ſuch beaſts of thoſe kinds which are com- 
monable, and ſuch which by the common phraſe of thoſe ar 
well known among them; and iſſue being joined and found, it 
good enough. —As to the averment that the gelding is one of then, 
it needeth not, when it is not ſhewn that he uſed his common 
with more than twenty-five great beaſts; and he faith, he put then 
in to uſe his common. Wherefore it was adjudged for the plaintiff 


| Bill filed, and AND HERE, although there were not any bill filed, nor any pla. 
plea- roll entered roll entered until after. the verdict, yet they were allowed to h 
Alter verdi, entered after exception taken; for the record of f privs was ſuff. 
and exception cĩent to try the iſſue: and it is the uſual courſe to enter the other 


2 219. Tecord afterwards. 


Cro. Car. 282 Cowp. 454. Dougl. 62. 


Ct 11, Stone agarnjt March. 


In a writ of ERROR of a judgment in à brit of right in the common pls 
rigbe, if — for lands in Stapiehurſt, wherein Afarch was demandant, and 
— — ſued by prochein amie.— I hey were there at iſſue upon * non , 
before trial at- and it was found for the demandant, and judgment for him. 4 
tain his ful writ of error was brought and afhgned, Becaute atter the writ a 
age, hs ought to error brought, and before the ĩſſue tried, the de maiſdant came-to 
— full age, and ought to have appcated by attorney, or in prope 
may be tried by perſon. 


4 jury; but . : : ; ' + 
— can- The defendant in the writ of error faith, that tempore triatuns 


not aſſign it for he was with in age (vi. of the age of ＋ "page fix months, a 
„ N no more) : and thereupon they were at iſſue; and found for tie 
Poſt. 640. plaintiff in the writ of error. 

1. Lev. 142- After verdi& it was moved, Whether jt might be aſſigned for 
1. Kd. 321. error, for that the demandant at the time of the action brought 
1. Bulft, 24. Was Within age, and well adiniuted to tus by prochein ame; and tie 
.Cro, Elia. 369. 2. Ld, Raym. 1433- Strange, B64. 
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geſendant did not take exceptions to the trial, and ſo admitted him 
not to be of full age. The queſtion was, If he now might aſſign 
it for error? And if trial may be by a jury, vide 20. Edw. 4. pl. 2. 
22. Hen. 6. pl. 31. 48. Edw. 3. pl. 10. 12. Af. pl. 37. 
„1.9. Mich. 38. & 39. Eliz. Roll. 154. Selborogh v. Raunt, where 
the defendant in debt confeſſed the action by attorney, and aſſigns 
for error, that he was within age at the time of the confeſſion; and 
they were thereupon at iſſue, and tried per pais,.— THE CouRT 
yould adviſe (a). 


\ 

(a) In the report of this cafe, 1. Bulſt. 24. 
the Judges are ſaid to have been unani- 
mouſly of opinion, that as the tenant had 
negleted to plead the full age of the de- 
mandant before judgment, he had ſurceaſed 
his time, and could not affign it for error; 
ud the judgment was affirmed, 


By 21, Jac. f. c. 13. on a verdidt given 
in any court of record, the judgment thereon 
ſhall not be ſtayed or reverſed by reaſon 
that the plaintiff in an ej ecbiane firmæ, or in 
any perſonal action or ſuit (being an infant 
under the age of twenty-one years), did 
appear by attorney therein, and the verdict 
paſs for him, 
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9 Michaelmas Term, 


| 18. Jac. 1. In the King's Bench, 
Sir Edward Montague, Kut. Chief Juſtice, 


Sir John D-deridge, Knt. A 
Sir Robert Houghton, Kut. Fuftices, ber 


Sir Thomas Chamberlain, Kut. 0 


Sir Henry Yelverton, Kut. Attorney General, 
Sir Thomas Coventry, Knt. Sol citor General. 


. Memorandum. 


sir Thomas THE firſt day of this Term Six Thomas CHAMBER Lay, 
Chamberlain Knight. late Juſtice ef Cheſter, was made one of the juſ- 
promoted, tices cf the king's bench, in the place of Six ſoun 
| (a) Vids ante, CROKE (a), late Juſtice there, which was vacant until this Term, 


857 : N i : U 
3 Sir William Armyn againſt Appletoft. nor 
A preſeription DBT upon an amercement in a court- baron; ſuppoſing that 
by the lord of a he was lord of the manor of Pict worth, and that he and all form 
ED a oh his anceſtors, and all whoſe eſtate hg hath in the ſaid manor, hate yore 
fore his ſteward had a court-baron there before his ſteward, to be held from three ＋ 
is bad ; it ought weeks to three weeks, where it hath been uſed to enquire and i 
to be before the reſent all treſpaſſes in the common fields of the ſaid manor, and 
fi ” to puniſh them by amercement ; and that at ſnch a court holden 
1. Leon. 316. before one Robert Cle, his ſteward it was preſented, that the de- 
1. Brownl. 27. fendant committed a trefpaſs in the common fields with his hogs v 
phage 792. for which he was amerced, and the amercement affeered by the bo- [ 
3 ” 3 mage (a) at ten ſhillings ; et fic de aliis amerciamentis ; upon non-pay- 4 
4. Inſt. 268, ment whereof he brought this action. The defendant pleaded 5 
x. Ld. Ray. 92. nen debet; and found againſt him: and it was alledged in arreſt of 5 
ö 2 8 P. . judgment, * 
by — FiRsT, That this preſcription to have a court- baron before his = 
= ſteward is not good; for it ought to be coram ſectatoribus.— Tt 
_ wHOLE Cour was of that opinion. But peradventure he might T 
£1.41 have preſcribed to have a court to be holden before his ſteward, man 
1 74 but not a court- baron. and 
Þ ; In a declarat'on SECONDLY, Pecauſe it is not alledged that any treſpaſs was 1 
N for an amerce- committed, but quad p ſentatum fuit that a treſpaſs was committed. ber 
+l i ment in a court. And for this cauſe HouoHro& held it to be ill; and ſaid, that ſ 7. 
— be abend hne it had been adjudged before in this court during his time. 4h 
i] N the offence was THIRDLY, Becauſe he doth not ſhew when the treſpaſs v3 othe 
1971 committed 28 committed, But Tas Cour did thereto give no great regard. on t 
Y b * But for the firſt faplt, Mod r AE ab/ente, it was adjudged for the * 
: i | — 1172. defendant, | they 
a 4 | alk. 686. ; of q 
1 7. Hawk, P. C. 95. Stra. 512. 5. Com. Dig. 56. but 
| 1 (a) It muſt be proved that the amercia- holders of the manor, or an action of de at t] 
in ment of 2 ſreeholder was affecred by frue- cannot be nuaiptajned, 2. Will 20 | 
#1 


= 
1 
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Pain 970/74 Baſtwick. Casx g. 


SUMPSIT. Whereas the defendant fold to Fenry Food la an ation on 
forty-three loads of timber, to be carried from Batt/e-bridge M0 — 
in D. in the county of E, to Limehouſe in London; and in con- a at a future 
{eration that the plaintiff would go with him to the faid Henry time, the per- 
aid, and help him further in the ſelling of fixteen loads of formance of it 
timber, and procure rafters to be laid upon hay, and get others to _ 5 — 
aſſſt him in laying the ſaid hay and timber, and would carry the 1 Tet 
id timber to the faid place at Lime bouſe for eighteen pence the 2. Roll. Ab, 719. 
load, the defendant afſumed, &c. "The plaintiff alledgeth in fact, P — — 
that he went with him ſuch a day and year to Chelmsford to the faid 1. wit, 1 * 
Henry li od, and helped the defendant to fell the ſaid ſixteen loads 

of timber ; ct quid ſernper paratus fuit apud CHELMSFORD prædict. 

to perform alia premii/a on his part to be performed, and to carry 

the faid forty three loads of timber to Limehon/z ; and that the de- 


fendant, lieb ſepius requifetus, Ec. 
Upon n aſſumpſit pleaded, and found for the plaintiff, it was 


moved in arreit of judgment, That the conſiderations being fu- 
turely to be performed, ought to be preciſely alledged to be per- 
formed, otherwiſe the action lies not: and the allegation, quid 
ſeratus fuit to perform it, is not ſutficient; eſperially, as Dopk- 
RIDGE ſaid, paratus af u, CUHELMSFORD, the acts being to be done 
N Batile-bridge., —W heretfore it was adjudged for the defendant. 


Cook againſt Stubbs. Cass 4. 


N ſecond deliverance, the defendant avows as bailitf to the Far] There may be a 

of Northumberland; for that he is lord of the manor of Topcliff; ſuperior leet be- 
and that he and all thoſe whoſe, &c. have had a leet of all the re- 1 
ſants in Topeliff, Dufford, Ballerby cum Norton, and divers other vills: 1 
and becauſe the defendant was an inhabitant and reſiant in one of four reſiants 
thoſe yills within his leet, and did not appear at ſuch a court, he was ougbt to attend, 


| 4 but they can» 
anerced ; and for that amercement he made cognizance, &c. not compel the 


The plaintiff replies, that the Farl of Devan/hire was ſeiſed of the jajatirant. for 
manor of Ba/lerby cum Norton, and had a leet there by preſcription; a man cannot 


ad trayerſeth the preſcription in the avowry, be of two leets, 
Ante, 551. 


Upon evicenee to the jury it appeared, that the Karl of Northum- 1. Roll. Ab. 541, 
brrland had a grand leet in Tapcli F extending into divers vills, viz, Cro. Car. 33. 
Topeliff, Aſterby, and into divers other villages on the eaſt fide of Hetley, 21. 
the river Swale, and in the wapentake of Bridſey, and into divers — — 
other vills, viz. Dufford, Ballerby cum Nor ton, and into other vills , * Cc, 
on the north fide of the ſaid river, and in the wapentake of H. 108. 114. 

And all the vills on the weſt ſide have particular leets ; and yet 1. Will. 252, 
they lend a conſtable from every vill, and four men to' the leet — 13. 
of Topcliff, who preſent. in Topclif all matters preſentable in leets ; 8 537+ 

ut none other of the inhabitants of the faid towns ever appeared 
i the ſaid leet at Topelif, And if upon this evidence it appeared 


TS : that 
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| 
ö 
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1 
it 

£ 
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Coor that the Lord of Northumberland had a leet in Tepcli F of all the in 
axe habitants of Baller'y cum Norton, then the queſtion was, Whethe 
n. this general preſcription will ſerve him? | 


And ALL THE Coun r delivered for law ta the jury, that the 

nd leet hath the ſuperio: ity of all other the leets within it. 

And the reeves and four men ought to appear thereto, and enavire 

of all matters enquirable within the inferior leets, and of the de- 

fects of the lords of the leets, and concealment of offences in the 

ſaid leets ; but he ſhall not compel any of the inhabitants and te- 

ſiants to come thereto, but only the reeve and four men; and if they 

come not, the vill ſhall be amerced : and in avowry he ought to make 

a ſpecial preſcription, and not a general preſcription, as is here; 28 

appears 8. Hen. ö. pl. 13. 13. Edw. 3. Let," 7. 11. Edu. 3 

title Tuc, 40. And they ſaid, the rule is, that every man ought 

to bewithin a leet ; and none can he of two leets. And this grand 

Poft. 623. leet is called a tourn, and is in nature of the ſheriff's tourn, whick 
4 3 505 bath juriſdiction of all inferior leets within it, 

2. Hawk. P. C. 113. 


2 EAPRSSRTPET 


ca 5. Winch and Grave againft Sanders, 
Hilary Term, 17. Jac. 1. Roll 402. 


An arbitrator DEET upon an obligation of one hundred pounds, dated $th 
cannot in his February, 17. Fac. 1. conditioned, that the plaintiffs and one 
* Crane ſhould ſtand to the arbitrament of one Debſan of all actions 
— 2 and demands, &c. and that he ſhould make his arbitrament before 
award muſt be the eighth of March. | 
Fal at the time | 6 
ph made. The defendant pleaded, quid nullum fecit arbitrium before the day, 
315. | v2 | 
8. C. 2. Rel. T be plaintiffs ſhew an arbitrament, whereby he awarded, that 
Rep. 224 All ſuits betwixt them ſhould ceaſe; that Crane ſhould pay to Ynch 
S. C. Palm. 146. forty pounds, viz. at Michaelmas ten pounds, at Chriſtmas twenty 
Hob. 218. pounds, at the Anmunciation ten pounds, and if before the laſt 
* — 202, payment videretur to the ſaid arbitrator, that the ſaid Crane was en- 
* 5 93• gaged for the ſaid Vinch and Grave in any debt not ſatisfied, that 
they ſhovld repay to him ſo much as the ſaid debt not fatisficd 
amounted to ; and that they ſhould releaſe the one to the other 
all actions and demands before the 13th of March following; and: 
if any doubt ſhould ariſe concerning this award, that the parties 
ſhould ſtand to his expoſition; and aſſign the breach for non- 7 
payment of the firſt ten pounds. | 


wy 


It was thereupon demurred: and, after argument at the bar, ALL 
THE JusT1css reſolved, that it is a void arbitrament; for it ap- 
points firſt the payment of forty pounds, and afterwards appoints, 

videretur to him, before the laſt payment, that the ſaid Cane w 

aged for M inch for any debt which is not ſatisfied, the faid 
Winch ſhould repay back to him ſo much as the ſaid debt amounted 


to ; which ſheys that he did not make 3 fing! quard, but wh 
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and this reſervation to himſelf makes all the ſum uncertain what he _ 
ſhould have: but if it had been, that if he had ſhewn any bill of T1 
gebt to ſuch a ſum, that this tum certain ſhould be repaid, perad- 

venture that had been good enough (a). But as it is now alledged, (a) Cro. Car, 
it is merely void ; and then when in this part it is void, ſo as this  # a 
abitrament cannot be performed, it is totally void: and although '* *" 0% 
he appoints a releaſe df all actions from every party, and fo in ſhow 

vs a final end, yet when it cannot take effect according to his in- 

tent, it is void in all, Wherefore it was appointed to have Jjudg- 

ment entered for the defendant. Vide 17. Ede. 4. ple 39. Hen. ö. 

þl.12. 8. Co. oB. Baſpool's —_ 30. Hen. G. Arbitrament”" m 

Statham, and > For. 3. Thinne v. Rigby, ante, 315, 


Squire again Johns. ear 6, 
Frinity Term, 18. Jac. 1. Roll g36, " 


ERROR ofa nt in the common pleas, in an action for words A «yer is a tra- 
brought by Johns againſt Squire ; wherein he declares, Whereas — — 
he is, and for ten years laſt paſt was a DV ER, and during all the ſaid, — | 
time uſed to get bis living by buying and ſelling ; that the defen- therefore to call 
dnt ſpake of the plaintiff theſe words: Thomas Fohns, of Hert- him © bank- 
* ford (innuendo the plaintiff), is a bankrupt knave, and is not! rupt“ is ace 


60 1 = 77 tionable. 
worth three -half- pence. — 


After verdict, upon not guilty, and judgment for, the plaintiff, Cro. Eliz. 268, 
error was aſſigned, That theſe words were not actionable, becauſe — Car. 31. 
they are ſpoken adjectively; and a dyer, being a mechanical trade, 9 4 
ſhall not have anv action for theſe words: and it was cited to have P Com. Dig. 
been adjudged, that a weaver ſhall not have an action for ſuch oz, 
words (but no record was ſhewn thereot). Ld. Ray. 1480. 

2, Stra. 962. 

But in the principal caſe, ALL THE Court peſolved, that the 
action is maintainable ; for being alledged that he obtained his 
living by buying and ſelling, it is ſufficient, cauſe to bring the 
action: and they held a dyer to be ſuch a trade, that for ſuch words 
he y well maintain the action. Wherefore judgment was af- 


; Sandback againſt Turvey, Cart 7. 
Trinity Term, 17. Fac. 1. Roll 119. In C. B.—Hilary Term, 17- Fac, 1. 
; „. oa BA | 


FRROR of a judgment in the common pleas, in debt upon an la ant es 
obligation of two hundred pounds, conditioned for the pay- for 1951. the dey 


ment of one hundred and five pounds at a day and place. — 
The defendant pleaded, that he paid at the ſaid day and place —— 

doreſaid hundred pounds, quas ad eundem ſolviſſe debuit. Cn — 

Plaintiff replies non ſolvit preediet. togl. This is an immaterial iſſue, not aided by the ſtatute 28. 


12 * or 4. & 5. Au, c. 16.— Moor, 867, Cro. Car. 593. Hob. 113. Co. Lit. 126. 


The 
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x. Saund. 282. The plaintiff replies, quad non ſolvit prædict. one hundred and 


_ * five pounds at the ſaid day and place; et hoc petit, Qc. 


Cro. Eliz. 339. Tt was found that he did not pay the hundred and five pounds ; 
Dan. Dig. and judgment was given tor the plaintiff. 


. 3 Error was aſſigned, That there is not any iſſue joined; for the 
* . defendant pleads payment of the ſaid hundred pounds only; and 
+ Hawk, P. C. the plaintiff ſaith, he hath not paid the — hundred and five 
332. pounds, quas, Ec. ſo ay do not meet, and there is not any iſſue 
Douzl. 396.747. joined; and fo the verdict ill, and the judgment erroneous. And 
although it was objected, that when the defendant pleaded that he 
paid prædictas 100, quas ſolviſſe debuit ſecundum formam et g. 
fedtum conditionis, it is ſaid to be intended the aforeſaid hundred and 
: five pounds, and the verdi& found that he had not paid the afore- 
ſaid hundred and five pounds, that that ſhould help the iſſue; and 
. it to the caſe of Hali v. Bonython (a), where the defen- 
ant pleaded payment 14th June ſuch a year, the plaintiff replies, 
that he did not pay it the ſaid 14th Huguſi the ſame year; and yer- 
dict found, that he did not pay it the 14th day of June, and ad- 

judged good. | 


Sed non allgcatur : for there the defendant's plea was according 
to the condition, and the plaintiff 's replication quod non ſolvit the 
ſaid 14th day, although he miſ-named the month, which was idle, 
and * the foreſaid wt had been ſufficient. But here is another ſum 
in the plea of the defendant than is in the condition; and another 
ſum in the replication than is in the bar; and ſo they did not meet; 
and thereby the iſſue ill. and ſhall not be aided by the verdict, 
Wherefore the judgment was reverſed, 

(a) Ante, 550, 


Cars 8. | Jenkins againſt Smith. 


Words which ACT ION UPON THE CASE by an attorney for theſe words: 
touch an attor- Thou art a falſe knave, a cozening knave, and haſt gotten 
oe A — on all that thou haſt by cozenage; and thou haſt cozened all thoſe 
tionable, „that have dealt with thee.” 

2. Roll. Ab. 620 After verdict for the plaintiff, exception was taken that theſs 


Hob. 9. words are not actionable. 
Cro, Car. 261. 


516, | But THE CovnT held the aQtion well lay; for they are very 


ſlanderous of an attorney, and touch him in his profeſſion, 


If words be al-. But it was then moved in ſtay of judgment, that there was 2 
ledged at S. and miſ-trial; for the words are alledged to be ſpoken at S. Cullun, 
| the venire bs jn the county of Cornwall; and the venire facias was from the pa- 


— riſh of S. Culbam, which is larger by intendment.— AlL THE: 


it is a mii. tial. COURT was of that opinion; wherefore a venire facias de novo was 
Ante, :63 347. awarded. | | 


Johy 
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nd 
1 John Thomas ageinff Willoughby. Cart 9. 
SUMPSIT by J Thomas, executor of Nicholas Foyce, agaip{t In an aQion by 
the A the defendant, for that he promiſed to the faid teſtator, in — executor, if 
nd confideration that he the ſaid Nicholas the teſtator would deliver m of — 
ve v him on requeſt forty pounds, to repay it on ſuch a day. teftaror de in- 
Tus The declaration was, quid idem Nie Hol. Aus dicit in fatto, quid — 
nd ie idem N1CHOLAUs delivered to him the forty pounds, and claration, in- 
he « that the defendant had not paid it to him in his life, nor to the ſtead of the | 
. ; „ plaintift, his executor, after his death, &c," —_—_ — 1 
in | | 
re- Upon non afſump/it pleaded, and found for the plaintiff, it was it is fatal, and 21 
nd moved in arreſt of judgment, that the declaration was ill and in- not be - * 
en- {nfible, (quod idem NICHGLAUS dicit in fabio, becauſe he is — 4 
es, dd perſon. And although it were moved, that it might be ' uy 1 
er. ended; for it was ſaid to be the default of the clerk only, who e. , - (4 
ad- put in“ preditius N1icxoL4avs” where it ſhopld have been“ Jo- Comp. = 1 
„ HANNES; Dougl. 116.1357 Ki | 
5 Yet 11 WAS RESOLVED, it could not be amended ; for it is the ” Repy + bd 
* rery ſubſtance of the declaration, and no precedent matter to in- N 1 
Io duce thereto. And it is not like where the iſſue is betwixt Jobn «8 
Ds and Milliam, and the iſſue is joined, #* quid idem Jon. Hoc petit quod k 
her * inquirat, 9c, et prædictus Joh Ax. ſimiliter, where it ſhould be q | 
et; t prediftus WILLIELMUs militer (a); for it is there merely by 
g. the default of the clerk, when he had a precedent record of the bar js 1 
; and replication to guide him how the defendant ſhould join ifſue ; uy 
but it is not ſo here, but merely the default of the plaintiff in his 1 
declaration, Wherefore it was adjudged for the — quod | 10 | 
querens nihil capiat per billam. . ; «I 
ts: (a) Ante, 67 J_ 
ten 
ole 
| Sache againſt Yeoman, | Car 10. 
eſe | 


RROR of a judgment in Co/cheffer. The error aſſigned, For Judgment for 
E that in aſſump/it the verdict . damages and — the — and 
ery Judgment was, . quad querens recuperet damna, and coſts found by cn d incre- 
the jury to 538. 4d. de increments per Curiam adjudicat. and e 
doth not ſay, ** ex ofſenſu le plaintiff,” or & ad requiſitionem le plain- ſenſu” or % ad 
$ 2 " tif,” as all the precedents are; for coſts ought not to be in- requiftionew” of 
a, ſerted for the Shin but upon his requeſt. —And THE wHoLE tbe plaintiffs is 


Fe Cour was of that opinion; wherefore the judgment was re- 

HE wed —And this very Term ſuch like judgment in Saliſbury, in 2 
* he caſe of Cowſlaw v. Eyre, was reverſed for this cauſe, Dot. 116. 
hg 


Dowſewell 
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c 112 Do ſewell againſt Sir George Reynels, the Marſhal, 


& declaration CTION brought againſt him for ſuffering one William Gard. 
mult be certain ner, who was in execution for 2271. to eſcape; and ſhews 
and herefore, how he recovered 2 the ſaid William Gardner 2271. in the 
in — 2 common pleas ; and that by virtue of acapias ad ſatisfaciandum, directed 
ao eſcape, ifit to the ſheriff of Glocgſter, v1z. Jobn Fryer and William Bagley, they 
be ſhewn that took him in execution, who in exitu ab eorum Pes by indentore 
_ ner was debito modo confeft. delivered him to Bullock and Robinſon, the new 
— * the ſheriffs; and that they were amoti ab officio, pretextu cujus he wa 
former ſheriff, in execution under the ſaid new ſhe ; and that by virtue of 1 
was deli- writ of habeas corpus they returned corpus cum cauſd; wherefore he 


and 
vered over to was delivered to the marſhal in execution, who ſuffered him to 
without alledg. Ape. 4 

ing that he was Upon this declaration it was demurred ; and exception taken, 
— n Becauſe it was not ſhewn that the ancient ſheriffs delivered him in 
= cauſes of bis execution, with the cauſes of his impriſonment, to the new ſhe- 
my u riffs; for otherwiſe it is an eſcape in them, and not in the marſhal: 


OI Mary Walthall againſt Aldrich. 
5 * Michaelmas Term, 17. Fac. 1. Roll 87; 
"hats, . the 
- ERROR of a ju t in the common pleas. Aldrich in 
— E common = rought debt againſt the ſaid Mary Walthall 3 


country, which aꝗminiſtratrix of Jahn Walthall uring the minority of Lewis 


— „ Maltball his child; The defendant pleaded rien: the = wo 


3 a 1 "aided by 

abe court, if the other party join iſſue, and a verdict be obtained, the error is aided 
32. Ilan. 8, C. 30.—8ce ante, 360. Co, Lit, 126. a» Cro. Car. 164+ 317+ 3+ 8d. 34% | 

| | | writ 
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vit purchaſed. The plaintiff ſhews, that another time, viz. 2. June, WatTwars 
16. Jace I. he brought another writ of debt againſt her as ad- 2 
miniſtratrix, whereupon ſhe was waived ; the which outlawry for 4“. 
the inſufficiency thereof was reverſed in Michaelmas Term 16. Fac. 1. 2. Roll. Rep. 
and that he brought another writ of debt the ſaid Term, viz. 186. 204. 209. 


rd. b. November, 16. Jac. 1. and that at the day of the firſt writ pur- _— *. 

ews chaſed ſhe had aſſets in her hand; et hoc petit quad inquiratur, Qc. Pougl. 60, 116. 
the  defendens ſimiliter; and verdict found for the plaintiff, and judg- 396. 747- 

fed meat thereupon. f Cowp. 497+ 

hey The error aſſigned was, Becauſe there was not any ifſue joined 


tore with an affirmative and negative ; for when the defendant pleaded 
ew ries the day of the writ 4 and the plaintiff ſaith that the 
oy had aſſets the day of the firſt writ purchaſed, he ought to have con- 
of 1 cluded his plea, et hoc paratus ef verificare (a), and not et hoc petit; 
e be bor the defendant might have ſpecial matter to plead to diſcharge 
LO the aſſets, viz. that ſhe had not notice until ſuch a day, and that 

in the interim ſhe had adminiſtered, &c. as 2. Hen. 4. pl. 21. & 
ken, 40. Edw. 3. pl. 21. And the plaintiff concluding his plea, et hoc 
n in petit, &c. et —_— ſimiliter, it is the entry of the plaintiff, and 
ſhe- excluſion of the defendant to rejoin, and the iſſue is oftentimes 


* r : 
7 5 
„ 


hal: ſo joined without the defendant's privity ; and therefore to this . 
con- new matter the defendant ought to have had time to rejoin. 2 
ben And DoDERIDGE and CHAMBERLAIN were of that opinion at HB 
ef the firſt motion, but MonTacue and HougGnToN were againtt 


- of n: for where the plaintiff concludes his plea with hoc petit, &c. 
if the defendant had any ſpecial matter to ſhew to the contrary, 

93 he ought to have ſhewn it without joining in the iſſue, or night 
, have demurred if he would; but when he accepts of the flue and 
me joins therein, it ſeemeth the trial is well enough ; wherefore they 
would adviſe —AFTERWARDS, upon another motion, and upon 
a note ſhewn under the prothonotary's hand of the common pleas, 
2 that they had divers precedents of ſuch replications and conclufions 
5 with hoc petit, &c. et defendens ſimiliter, and judgment thereupon, 
42 "% 4. Hen. 6. Roll , where, in debt againſt two adminiſtrators, 
they plead riens inter maines the day of the writ purchaſed, nec un- 


4 
a: 
1 
1 
5 

C. 
| 
b ol . 
154 
4 
57 

14 
* 


2 quam poſtea, The —— replies, quad auter foits he brought a 
that unt of debt againſt them and a third perfon, and that the writ 


* tated (and ſhews wherefore), and that he freſhly brought this 
n wit by Fourneys Accompts, and that at the time of the firſt they 
had afſets ; et hoc petit, c. et defendens ſimiliter; and verdict and 
Jedgment for the plaintiff. Another precedent ſhewn, Cheriton v- 

ray, where, in debt againft the heir, he pleads riens per diſcent 

e day of the writ, &c. The plaintiff — as here, quod auter 

fiits he brought a-writ of debt againſt him, and ſhews the day, and 

chat the defendant was therein outlawed; and how afterwards the 

awry was reverſed for inſufficiency, and that he recexntty 

the brought this writ ; and that at the day of the firſt writ he had / 
ll as ſets, &e, et hoe petit, Wc. of defendens ſimiliter; and verdict and 
ewis Judgment for the plaintiff. And the Book of Entries, 382. where 


ite of (a) By 4. & 5. Ann. c. 16. no ex- ment by « bec paratas oft verificare, unleſs 
*Kien ſtall be taken for want ol aver- ſhewn fer cauſe of demurrer. : 


writ * | 73 
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Watrxatr is fiich a replication. Wherefore they all reſolved, that foraſmuch 
| — as it is the defendant's fault to join iſſue, and trial is thereapog 
| „ales. had, it is good enough. 


11 & perfon SECONDLY, It was moved, that tliis was not & writ by Fourneys 


bring a writ Accompts ; for a writ of Jaurneys Accompts is always where the writ | 
againſt an ad- ig abated by the death of one of the plaintiffs or defendaiits; or hy * li 
2 reaſon of miſpriſion in the firſt writ, or by ſome default or mit. E 
| ad,” and the priſion of the clerk, or other like cauſe, which ought to be mani. * ſa 
outlawry there- feſted in the ſecond writ. But here is not any cauſe; for it !; on- om 
en reverſed, he for that the outlawry was diſcharged, and it doth not appear for md 
— 2 what cauſe, ſo that it was done without any default in the plaintif. 1 % 
Tourney, A. Lide ö. Co. 10. Spencers Caſe. — But ALL THE COT held, u 40 
Counts. this writ was well brought by Journeys Accompts * for when lie the 
| 6. Co. 10. purſues until the defendant is waived, the firſt original is deter. T 
| 14. Ray. 432. mined; and when the outlawry is afterwards diſcharged, there i; benc 
| Cowp. 371. not any default in him; wherefore it is reaſon he thould hay: 
| another writ by Journeys Accompts, which is quaſi a continuing of 1 
| the former writ, wherein the defendant ſhall not take any advan- only 
| e but ſuch as he had at the time of the firſt writ. Yide 13. F: 
| en. 4. ** Execution,” 118. 9. Edw. 4. pl. 5. 21. Hen. ö. pl. i the f 
| 232. Hen. 6. pl. 28. 11. Hen. 6. pl. 34. T 
| In an aQion THIiRDLy, It was objected, that this declaration was not good, to a 
2 — _ becauſe it was brought againſt her as adminiſtratrix durante min he fy 
= miners tate of L. Walthall, and it is not averred that the ſaid L. //althal mh 
Stam, it need was yet within the age of ſeventeen years.—Sed nen allocatur ; for 
not be alledged true it is, if one bring an action, and entitle himſelf as admini- A 
that the infant ſtrator durante minori ætate of one ſuch, he ought to ſhew that he te- 
1 is yet within the age of ſeventcen years; as 5. Co. 29. Pigot' Giſe; bis! 
age. c for that he is to take cognizance how long his authority ſhall con- whic 
2. Roll, Rep. tinue, and he ought to ſhew it, to enable himſelf to the action. if 
209. But when he brings the action againſt one as adminiſtrator 4. loey 
Hob. 251. rante minor i ætate, there ſuch plea need not be ſhewn ; for ſo long die 
Yelv, 123. as the other continues his meddling, he ſhall be ſued; and the lam, 
— Eliz. 310. plaintiff need not to take cognizance of the age of the other; 2 in w 
1. Kd. 37. where joint-tenancy is pleaded on the part of the plaintiff, the de- it if 
2. Sid. 66, fendant need not ſhew how; but it he plead it on his own part, M. 7, 
Vaugh. 93. he ought to ſhew in particular how: and here if her authority Lom 
Ld, Ray. 408. yere determined, it ſhould be ſhewn on the defendant's part. othe 
W herefore the judgment was affirmed. = 
ou 
| | Iſſue 
Cat 13. Edward Pells againſt William Brown. * 
Hilary Term, 17. Jac. 1. Roll 44. one 
Ser. REPLEVIN for the taking of three cows at Rowdban, Ii. df 
© 206 tis heirs N deſendant juſtifies for damage feſant as in his freebold. Ih BW n 
« ing to 35 plaintiff traverſeth the freehold ; and, thereupon being at iſſue, 2 = f 
« twenty ſpecial verdi& was found, in wich the caſe app to be, That heir 
; 8 _— and one Malliari Brown, father to the defendant, being ſeiſed of thi 5 
* if 4, die 
i without iſſue, Wiving C. then C. ſhall have the land, paying the ſaid ſum as A. ſhould have paid,” = 7 
veys to A. an eſtate in fee, and not an eſtate in fail.—Arte, 327. Poſt. 599 695, 8. C. 1. : 
AS 611. $35. 2. Roll. Ab. 80. 394, 8. C. 2, Roll. Rer. 196. 216. Hard, 148. ©» Keb. 2} 


Co. Lit, 18. 10. Co. 97 Godd. 2832. 


land 
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2 £LLS 
uch und in fee, having iſſue the defendant his ſon and heir, and Thomas — 
pon haun his ſecond ſon, and Richard Brown a third ſon, by his will 5 
in writing deviſed this land to Thomas his ſon and his heirs for 3: Palm. 137. 


« ever, paying to his brother Richard twenty pounds at the age of * — . 


Ki « twenty-one years; and if 7 homas died without iſſue, living Wil- — — 
=_ « jam his brother, that then Villiam his brother ſhould have thoſe 1. Sid. 7. 
«]ands to him and his heirs and aſſigns for ever, paying the ſaid _— — 65. 
ſum as Thomas ſhould have paid.” Thomas enters, and ſuffers * . 

2 common recovery, with a ſingle voucher, to the uſe of himſelf 2. Leon. 111. 
and his heirs; and afterwards deviſes it to the wife of Edward 3. Leon. 64. 
tif Pals the plaintiff and her heirs ; and dies without iſſue, living the Show. 137. 


faid Milliam Brown, who entered upon Edward Pells, and took 6. Co, 36. 


"at BY the diſtreſs. > Bi 
ter- This caſe was twice argued at the bar, and afterward at the — 

e 16 bench ; and the matter was divided into three points. 1. Com. Big. 25. 
N Figs, Whether Thomas had an eſtate in fee, or in fee-tail 1 
+ IX 

+ SeconDLY, Admitting he had a fee, whether this limitation of ;. — * — 
| 8. the fee to Malliam be good to limit a fee upon a fee ? Cowp.234-399- 


Tap, If Thomas hath a fee, and /J"liam only a poſhbility nu. 
0d, to have a fee, Whether this recovery ſhall bar Milliam, or that it 
% Le ſuch an eſtate as cannot be extirpated by recovery or other- 


” wile ? 
or ( 
ini- As to THE Fixs r, all the Juſtices reſolved, that it is not an eſ- 


t he tate-tail in Thomas, but an eſtate in fee; for it is deviſed to him and 

aſe; his heirs for ever; and alſo paying to Richard twenty pounds; both 

on- which clauſes ſhew that he intended a fee to him. And the clauſe, 

on. if he died without iſſue, is not abſolute and indefinite, when- 

dus ſoever he died without iſſue, but it is with a contingency, if he 

ong * died without iſſue, living William; for he might ſurvive Mil- 

the lan, or have iſſue alive at the time of his death, living William; 

2 in which caſes William ſhoald never have it, but is only to have 

de- it if Thomas died without iſſue, living William. Vide 19. Hen. 6. 

art, M.74- 12. Edu. 3. pl. 8. 7. Co. 41. Berisford's Caſe. 10. Co. SO. 

rity Lampet's Caſe. And therefore it is not like to the caſes cited on the g;q. 47. it is 

.— other part, 5. Hen. 5. pl. b. 37. A, pl. 15. C16. and Dyer, 330. ſaid, this caſe 
Clatey's Caſe ; for it is an expoſition of his intent what oe was. never well 
ſhould have it, viz. of his body; and whenſoever he died without 1 * 
iſue, the land ſhould remain, &c. but here it is a conditional li- — aku⸗ 
mitation to another, if ſuch a thing 2 and therefore they ment in the 
U relied upon the Book, Dyer, 124. and „354. which are all Duke of Ner- 
one with this caſe. folk's caſe. 


The SECONDLY, They all agreed, that this is a good limitation of A deviſe in fee 


The the fee to Malliam by way of that contingency, not by way of im- aged rambo 
mediate . de a d . be b . d q die without iſ. 

e, 4 date remainder ; for they all agreed it cannot y remainder : nne in the life. 

hat 8 if one deviſeth land to one and his heirs, and if he die without ume of C. then 

this that it ſhall remain to another, it is void and repugnant to to C. and __ | 

2 rs, is 2 
2 dung deviſe, to take effect on the contingency of A. dying in the life-time of C. without iſſue. 
_ L Roll, Ab, $35. Bridg. 3. Dyer, 354. Co. Lit. 18. Vaught. 269. * 


the 


| 
1 
{ 
| 


—— ———ͤ —So oats a . Con ee ny RIA ee ne, — 4 


we 
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Pitch theeſtate; for one fee cannot be in remainder after another; ſor 
nt the law doth not expect the determination of a fee by his dying 
own. without heirs, and therefore cannot appoint a remainder to begin 

Cro. Eliz. 878. upon determination thereof, as 19. Hem: 8. pl. 8. and 29. Hen. g. 
2. Lut. 798. Dyer, 33. but by way of contingency, and by way of executory 
Plowd. 2. deviſe to another, to determine the one eſtate, and limit it to anc. 
— = 5 ther, upon an act to be performed, or in failure of performance 
1. Salk. 226. thereof, &c. for the one may be and hath always been allowed: 
2. Peere WS. 25 deviſe of his land to bis executors to fell; if his heir fail of pay- 


. ment of ſuch a ſum at ſuch a day, this is an executory deviſe. 80 um 
15 Eq. Caf. Ab. the caſe cited in Boraſfon wah 3; Co. 20. of IWlleck and Han- und 
e mond, where a deviſe was to the eldeſt ſon and heirs, paying ſuch youl 
3 Com.Dig.216. a ſum to the younger ſons, otherwiſe that the land ſhould be to = 
10. Mod. 420. him and his heirs, is a good executory deviſe. And a precedent ag 
„A. zg. was ſhewn, Trinity Term, 38. Eliz. Roll 869. Fulmerflon v. Steward, Wii" 
def morn ev where upon ſpecial verdict it was adjudged, that whereas Sir ng 
. dove. Cw. Richard Fulmer/ion deviſed to Sir Edward Chere and Frances his on th 
en. 324- wife, daughter and heir of the ſaid Sir Richard Fulmer/ton, certain t 
z. Wilton, 105. lands in Eden in the county of Norfolk, to them and the heirs of Yo 
Doag-495- S Edward Cletre, upon condition they Thowld affure lands in _ 
3. Ter. Rep. 146. : | pra pre 0 
Fearn, C. K. ſuch to his executors and their heirs to perform his will; Ir 
.. % and if he failed, then he deviſed the ſaid lands in Zen to his exe. * 
Powel on Dev. cutors and their heirs; it was adjudged to be a good limitation, ak 
— and no condition; for if it ſhould be a condition, it ſhould be — 
( Cre. Eliz. deſtroyed by the deſcent to the heir (a): but it is a limitation, ke. 
208. 833. 919- and as an executory deviſe to his executors, who for non-per- . 
® —_—_ formance of = ſaid acts 22 and * N ded good * 
OO Ke. for it is a executory deviſe upon this limita- The 
— os Benzler fd, the opinion 16 Hem. 8. I 
Owen, 8. 55- was, that ſuch a limitation in fee upon an eſtate in fee cannot be, tend 
2. Vent. 203. and it had been oftentimes badge contitey thereto, 2nd th 
1. Mod, 86. 9 WW. | 1. L 
* Atk. 259. 1. Ves. 420. 3. Burr. 1416. | | Iu 
On a devite tio To THE Tarp PornT, Dope held, that this recover? ut r 
A and his heir, ſhould bar M illiam; for he had but a poſſibility to have a fee, and be iff 
and if he die quiaſi 2 contingent eſtate, which is — 1 by this roco before found | 
in de life of c. it came in ge; for otherwiſe it would be a miſchievous kind of bat th 
then 16 C. nd perpetuity Whieh could not by any means be deſtroyed. And l- z. 
dis heirs, if 2. though it was objected, that a recovery ſhall not bar but where » beef 
Deer and fut. recovery in value extends thereto, as appears, by Capel's Caſe («), WW4judg 


— 4 common here a rent - charge granted by him in reminder was bound, yet be 
out — held, that this recovery deſtfoying the immediate eſtate, all con- 
executory -_—_— ies and dependeficies thereupon are bound, and & reco 

deviſe o C. iv ſhalt bind every one who cannot falſify it; and here he who 
dot barred dy this poſſibility cannot falſify it, therefore he ſhall be bound theredy. 
te r6c0%"7- But all the other Juſtices were herein againſt him, that this re 
. leu. Ab.394. very ſhall not bind; for he who ſuffered the ry had a fee, 
2 — William Brown trad but 4 poſſibility, if he ſurvived Thema; 
pz y and Tomate dying without iſſue in his life, no recovery in 
— 193. Iue ſhall extend thefeto, unleſs he had been party by way o 
* Bac. Ab. 636. youchee (and then it ſhould ; for by entering into the warranty 
5. Bac. Ab. 371, "I * 
Feacpe, 115. 3% Pigot, 134. Cruiſe, 254. 3+ Fee Wms. 372. | | ne 


(a) 1. Coo 62. 4. 


he gave all his poſſibility; therefore they agreed to the cafe which Pris 

Daurokr at the bar cited to be adjudged, 34. £/:z. where a —_ 

g. nortgagee ſuffers a recovery, it ſhall not bind the mortgagor ; but . 
i he had been party by way of voucher, it had been otherwiſe. 
7 And here is not any dy Bi depending upon the eſtate of Thomas 
Fay, but a collateral and mere poſſibility, which ſhall not be 
, wuched by a recovery. And if ſuch recovery ſhould be allowed, 
then if a man ſhould deviſe, that his heir ſhould make ſuch a 
0 wyment to his younger ſons, or to his executors, otherwiſe tlie 
a knd ſhould be to them; if the heir by recovery might avoid it, it 
would be very miſchievous, and might fruſtrate all deviſes - and 
there is no ſuch miſchief that it ſhould maintain perpetuities, for 
tis but in a particular caſe, and upon a mere contingency, which 
4 venture never may happen, and may be avoided by join- 
; mg him in the recovery who hath ſuch a contingency : and 


- in the other part, it would be far more, and a greater miſchief, 
* that all executory deviſes ſhould by ſuch means be deſtroyed. 
of HovcHToON, Fuftice, in his argument, put this caſe : if a man 


1 gre or deviſe lands to one and his heirs as long as J. S. hath 

; tſhe of his body, he thall not by recovery bind him who made 

tlis gift, without making him a party by way of vouchee; for a 

be reovery againſt tenant in fee-ſimple never ſhall bind a collateral 

ntereſt, title, or poſſibility, as a condition, or covenant, or the 

lle: wherefore they all (except DoDERIDCE) held that this re- 
4 tuery was no bar. | 


2• Then DoE R IE took exception to the verdict, that the lands On an iſſus 
9 dere not found to be holden in /occage ; for otherwiſe it might be — be 
tended to be holden in &n:ghts ſervice (a); and ſo it ſhall be intended; tus ſrechold of 
adthen the deviſe is void for a third part: and ſoit was reſolved 4. a verdict 
. Eliz. Dyer, that it ought to be ſhewn that the land was holden finding 4. to 


n ſoceage, otherwiſe the deviſe was not good for the entire. But be the beit of 


bf ALL THE JUSTICES held it not to be material (as this caſe is); for —— — 
nd be iſſue is, whether it were the freehold of //7/liam Brown, who is finding that the 
ore found to be heir to the deviſor. Then although it were admitted, lands were in 
of lat the land was held by knights ſervice, yet he hath the entire {9c<286- 
al- (2%, two parts by the deviſe, and a third part by deſcent) : Dougl. 666. 
en vberefore the renure is not material, as this caſe is; and it was 

th Wudged for the defendant. | 

— ' (a) * 12. Car, 2. c. 24. by which tenure by big bt: ſervice is changed into free and 

_ 

by. Davies againſt Warner. 9 
po- 

ee, ASUMPSIT, Whereas the defendant's teſtator was indebted yg... the con- 
45; to him in thirty-three pounds; that in conſideration the gderation of an 


Fantiff would forbear to ſue the defendant until he had execu- afſumpft is for- 


of on upon ſuch a judgment, the defendant promiſed to pay the deatance, it 
/ oe rty-three pounds upon requeſt, after he had obtained exe- get _— 


0 on of ſuch a judgment: and alledgeth in facto, that he had eis acerurd 
0 * execution of the ſaid judgment; er lictt requiſitus, &c. ; 


an | Hob. 18. 982906 - to Brownl, I4. 1. Bulſt. 153. CO Bulſt. 207. 
o. Jac, | Q q Upon 
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Davits Upon non aſſumpſit pleaded, and found for the plaintiff, it wy 
againſt alledged in arreſt of judgment, that it doth not appcar how hg 


Wannen. vas indebted, nor that he had afſets, otherwiſe there is no cauſ 
to bind him. | TR 
Sed non allocatur ; for if the action were founded upon the debt L , 
then he ought to thew how he was indebted : but it is grounde TY 
upon his own promiſe; and it ſhall be intended he was until 
debted ; otherwiſe he would not aſſume: wherefore it was en 
judged for the plaintiff. | * YO 
12 8 . by i 
Can 28. Abbot againſt Rook wood. Bu 
| « 7 
If a bond be EBT upon an obligation of three hundred pounds. The eu 
— rat D fendant demanded aer of the condition, which was, that i falls 
& 15cl the be paid to one Alen or his heirs annually twelve pounds at H :4jou 
obligor hath an ſummer and Chriſtmas, ok paid to him or his heirs at any of ud 
eleQiont ; but if ſaid Feaſts one hundred and fifty pounds, then the obligation 27. I 
— pa ſhould be void; and it was thereupon demurred. the f 
any of the days BRIDGMAN, for the defendant, alledged, that the obligor and hi = 
- Pk. Heirs hath election at any time to pay the twelve pounds, or fee 
of the penalty. One hundred and fifty pounds; and that there is not any breac . 
Co. Lit. 145. ®* long as he liveth: ſo the action was brought where there w: - 
Moor, 92. not any breach. | | *＋ 
4 — A, But ALL ThE Covkr held, that the obligation is forfeited; Hedi 
708, 709. true it is, as the obligor hath election to pay the one or the other not be 
Dougl. 15. ſo he ought to continue the payment of the twelve pounds tte co 


nually until he pay the hundred and fifty pounds; and he ma 
determine the payment of the twelve pounds by the payment 0 
the hundred and fifty pounds. And foraſmuch as he hath notal 
ledged payment of the twelve pounds, or one hundred and fit 
pounds, the bond is forfeited. Wherefore it was adjudged tor tix 
plaintiff, | 


c 16. Rickman @g4inſt Coxe. 
Trinity Term, 18. Jac. 1. Roli goz. 


In treſpaſs, if "P RESPASS, clauſum fregit at St. Hall, and for digging his foil 


the cem ar 1 he defendant picads, that the place wHERE is two actes 
—— = land called Blackacre, which is his freehold ; and fo juſtifies. Th 
reply that the Plaintiff faith, that the place called Blackacre is his freehold 


place is his free= A BSE HOC, that it is the freehold of the defendant. 


hold, ke 6 "I 1 TS I 
— The plaintiff demurred, becauſe it is but a common bar, ot, 81 


the place. is commonly called, Hunt bar, and itis only pleaded to-inforce UK 
Ante, 141. means to aſſign his treſpaſs in a ar" certain, the declaratiol 
Dyer, 161. ia being general, and for this cauſe the bar not traverſable. / 


mag. 14. Hen. 8. pl. 24. 28. Hen. 8. Dyer 23. n exec 
1. Bron. 200. + P 8 b / be eſca 
S. k 453. And of that opinion were DopkRIDbE and CHAMBERLAN alia 
Len. 13991419. but HouG+4ToN e contra, that this is traverſable; and the platt 

_— ma aſſign a new and other place, or may traverſe this bar at 

4 Leon. 16. 


1. eta Rep. election, per quod adli aui natur. Vide 21. Edu. 4. pl. L. 
479+ | 


Yunk 
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Hunt againſt Clent. Catz 15. 


FRROR of a judgment in Morceſter. The error aſſigned was, Courts holden 
That day was given to the parties until the court to be holden d — Pro 
25. December, which was Chriſtmas-day, and it was then adjourned — 278, 
until the firſt of January, which was Nero-year s-day, which days Mergay, may 
are not dies juridici; and therefore the adjournment to thoſe days be holden on 
x void; and is not aided by any ſtatute, becauſe the judgment was ttoſe days, al- 


+4 op hough 
by ah dicit. — 2 


But becauſe the entry is, that it was ** ſecundum conſuetudinem to 2 os 
@:i/e,” and although thoſe days are not properly dies Juridici, Ante, We 
jet when a court is holden by cuſtom upon every Monday, Which d. Ela 48 
fils out to be Ghri/tmas and New-year's day, they may make an cop, 21. * 
xournment every of the ſaid days unto a day more convenient, 

ud it is not erroneous; which is proved by the ſtatute of 

17. Hen. 6. c. 5. concerning fairs, where, if it ſo fell out that 

the fair-day by cuſtom or charter ſell out to be upon a Sunday 

(there being at every fair a court of P:c-powders to be held) it was 

holden upon the Sunday but now the ſtatute prohibits it, and 

wpoints it to be the next day before or after, which ſhews that 

ſo was the law before. And at this day the day for the county- 

court falls many times upon Chri/tmas-day, as it happened this year 

or the counties of York and Farwick ; at which county-court 

teftion for the parliament ought to have been made, and it could 

dot be altered. Wherefore here it is not error, to hold and adjourn 

de court upon thoſe days; and the judgment was affirmed, 


Dyer et Alii againft Fincham. Cart 18, 
Eafter Term, 18. Jac. 1. Rell 371. | 
[EBT for eight pounds coſts, adjudged to the then defendant, To debt for 


and now plaintiff, upon a non-ſuit (a). There the defendant coſts, a plea in 
Peaded that a capias ad ſatisfaciendum iſſued upon this judgment, bar, that a ca, 


ad he was taken in execution for the ſaid eight pounds; Wk — — 
bc, Cc. ment, and that 


The plaintiff demutred: and it was firſt moved, that a capias ad Sicut in 


ſatisfaciendum lies not for theſe coſts, and ſo there was not any legal them, is good, 
ecution ; and if it lies, yet he doth not plead that he is yet de- Dyer, 32. 

lined, &c.; and it ſhall then be — that he eſcaped out of Moor, 625. 
cxecution, and ſo this action well lies. 2. Com. Dige 


But ALL THE CovuRT reſolved, that the plea was good. For as Crompt. Prac, 
d the firſt, they held clearly, that a capias ad ſatisfaciendum lies for 456. A 
cult awarded to the defendant upon a non-ſuit ; and it is the uſual - 9 
pattice, as the clerks affirmed. Secondly, When he was taken 1 
n execution, it ſhall not be intended that he eſcaped ; and altho? 

eſcaped, he might be retaken in execution, and is put to his 
alia querela. Wherefore it was adjudged for the defendant. 


% Hen, 8, e. 15. 4. Jac. 1. c. 3. $.Eliz,c.2. 13. Car. 3. c. 2. 4. Geo. 2, 
Qq 2 Broad 
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Broad againſt Jollyfe. 


Hl Term, 17. Jace 1. Roll 12654 


Car 19. 


A promiſe by a A SSUMPSIT. Whereas the defendant was a mercer, and ke; 
trader, not to a ſhop at Newport in the Ile of Light, and had his thop fur 


mT. n niſhed with divers old and ſullied wares, and the plaintiff kad 
in conũ - ſhop there furniſhed with new and freih wares ; in conſideratio 
deration that the plaintiff would buy of him all his faid wares in the faid thoy 
the plainiff and would pay for them ſuch prices as he paid for them whea lg 
would purchaſe & bought them, that he aſſumed he would not then any longer 


— Ly on . amercer's ſhop in Net pαt and alledges in fact, that hebough 
of 


ſupport an im all his ſaid wares, and paid to him three hundred pound 
ft; but for them, being the price which he had paid for the ſaid war 
a promiſewhich hen he bought them, whereas in truth they were not then wort 
3 one hundred pounds; and that the defendant contrary to his pro 
ing, is void. Miſe kept his ſaid ſhop, and furniſhed it with new and ref 
8. C. Jones, 13. Wares, &c. to the plaintiff's damage five hundred pounds. Aft 
Co. Lit. 223. nn afſumpſit pleaded, and verdict tor the plaintiff to his damazg 
11. Co. 53. b. of forty pounds, 

2. Leon. 2 10. 

ag Elz. 372." Tt was moved in arreſt of judgment. that this a//amp/t is againf 
3 er, law, to reſtrain any to uſe their lawful trade: and for that purpol 
1. Roll. Ab. 16. was cited 2. Hen. 5. pl. 5. where an obligation that one ſhall no 
2. Bulſt. 136. uſe the trade of a dycr was held to be void. 


S. C. 2. Roll. 
_ 8 HovGHTOX, Juſtice, was of that opinion, for the reaſon abore 
— mentioned: but ALL THE OTHER josrics held, that it was 


Fort. 297 good aſſumpſit, for it is voluntary; and upon a valuable contid: 
Stra. 739- 741. ration one may reſtrain himſelf that he thall not uſe his trade i 
Id. Ray. 1456. ſuch a particular place; for he who gives that conſideration e 
8 &s the benefit of his cuſtomers ; and it is uſual here in L 
3. Bac, Abr. for one to let his thop and wares to his ſervant when he is out 
705. his apprenticeſhip ; as alſo to covenant that he ſhall not ule thi 
1. Peere Wms. trade in ſuch a ſhop, or in ſuch a ſtreet: ſo for a valuable con 


ny fideration, and voluntarily, one may agree that he will not uſe l 
Chan. Rep. trade; for wvolenti non fit injuria. And it is not like to the cal 
341 in 2. Hen. 5. before cited; for there it is alledged, that he wa 


compelled to enter into ſuch a bond, it being an offence for wick 
HuL.L ſwore he would have committed him had he been thier 
et there the iſſue is taken, that he did not uſe the trade of a dit 
in the ſaid vill; which proves, that the defendant durſt not d 
mur thereupon ; but the bond was allowed good. But here it! 
upon a — conſideration, wiz. that he ſhould pay three huncre 
ounds for wares which were not worth one hundred and fit 
unds, for which he made the ſaid promiſe, and is ſtrong enow! 
againſt himſelf. FEES 


Lit, 8 f. 269. MoxTAGUE, Chief Juſtice, cited the caſe in 13. Hen.7. Ita feof 


2. Vein. 233. ment be made upon condition that he thall not alien, it is a You 
Powe. cn Con- condition, for it is againſt law: yet a covenant that he _ 


c ets, — 62. } 
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ien, is good: wherefore it was adjudged for the plaintiff—— Buoav | 
Ind in Michaelmas Term, 19. Fac. 1. this judgment was affirmed 232 
na writ of error before all the Juſtices and Barons of the ex- g 
chequer ; for they held, that one may voluntarily give over his 
nde, and is not compellable to uſe it, eſpecially in one certain 
place : and therefore lie may, upon good conſideration, agree that 
he will not uſe it within ſuch a vill; and upon the matter, it is 


a Kep * . . 
P for WM but the ſelling of his cuſtom, and leaving another to gain it. And 
bad tas faid, that a preſcription to reſtrain one from uſing a trade in 


ſuch a place is good. Eaſter Term, 18. Fac. 1. Bragg v. Tanner aſ- 
imp/it for ten ſhillings he promiſed to pay an hundred pounds, if 
te thenceforward kept any draper's thop in Newgatc-market : 
judged good, and the plaint:it recovered. 


ratio 
thop 
en he 
longer 
ough 
ound 
Ware 
wort! 
S pro 
| frell 
Aſte 
amaz 


Jolins againſt Bowen. Casx 20. 
Trinity Term, 18. Juc. 1. Roll 1613. 


FRROR of a judgment in an action on the caſe in aſſump/it in If upon a ſcirs 
the common plcas. After the record certified, the plaintiff in facies ad audi. 
be writ of error alledges © diminution” for want of an original, ——— 
which was certified and entered: and then the plaintiff aſſigned for nt — 
enor variance betwixt the declaration and the original (4) (as in the defendant 
ruth there was, for the original was vicious) ; which being aſ- come in and 
fned, and a ſcire facias brought ad audiendum crrores, the defendant — 
_o WW writ of error, ſurmiſing thereupon to the Court that there was , ns not 
ana notder original, and that the plaintiff had procured an ill original the original 

to be certified, prayed a crrtiaruri to certify.— TE COURT upon which he 
doubted whether it were allowable. But at length, becauſe the dclared, the 
bore antiff might procure the original, which is vicious, to be certi- . ee 
wad ted without the defendant's privity in the writ of error, and Ante, 136. l 
ne bereby cauſe the judgment to be reverſed, and in truth that is . Car. 50 
ade Mot the original whereupon the declaration is founded, and there 251. 

n «MW 4good original, which being certified would be in maintenance Stiles, 352. 
Luhe judgment, the Court granted to the defendant another cer- 

out eri; for one perſon ſhall have but one certiorari ; but ſeveral 

ſe tha rrſons may have ſeveral writs to certify: wherefore a new cer- 

- con iwas awarded to certify; which being returned, it was good, 


fe hi ad well warranted the declaration. 


e Cal The plaintiff in error would then have affigned, that the decla- Where there are 
e won and proceedings were upon the firſt writ. But THE Cour T two original 
nch vad, that this plea ſhall not be admitted, being contrary to the Weite and one 
there cord; for when there is a good writ to warrant the declaration, „ee 2 


ach ſhall never be admitted to ſay that it was upon another writ, but be admitted that 


gain 


ot 0 all be intended to be upon the good writ ; and that the vicious the proceedings | 


c 4 Wh — unduly purſued by another, and not by the plaintiff, 3 * 
man . 
1 70 retore the judgment was affirmed. 3 


Palm. 428. Cro. Car. 33. Latch, 259» 


Note, It was not moved in this cafe, that the writs being both 
F of one date and of one return, it did not appear which of them 
fe "= firſt obtained; for that ſeemed to be material. NoTE ALso, 
* the firſt writ was in conſideration that the plaintiff ſhould 
alien («) See 5. Geo, 1, c. 13. Ante, 476. Poſt. 664. | 
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Jonxs lend to the defendant thirty-ſeven pounds. He apud Lond in T 
K parechid et wards, &c. promiſed to pay it; ac /:cit he lent it non 


OO Tk Jan. 16. ac, 1. the defendant had not paid: ſo there was no br 

any place mentioned where he lent it ; which was vicious, cular 

reſc 

| : fit 

e 21. Dutnal againſt Morgan, * 

An affumpfit SSUMPSIT, Whereas tbe plaintiff /ac4ſſit to the defendant v 
lies upon an ex- a warehouſe in the pariſh of St. Dun/tar's in the Eaſt; that 

preſs promiſe to | eq 


the defendant aſſumed to pay to him for every week that he occu- 1 
n pied it eight ſhillings : * in fact that he occupied it 8 
and occupation. twenty-ſeven weeks, for which, upon not paying on _— the 
Ante, 506. action was brought. The defendant pleads un afſump/it; and 
Poſt. 663. found for the plaiatilT, | 
_ —- yay It was moved in arreſt of judgment, that this is a leaſe (at leaf 
* cos = at will) of the ſaid warehoute ; and that the eight ſhillings weekly Br 

is in nature of rent; and for rent reſerved upon a leate (which lic 


415+ | ent 

5 — 3 7- ſounds in the realty) an af/umpfit lies not. bur 
OD. 2 N 

1. Brown 14. THE W#OLE Cour agreed thereto, that for rent reſerved upon dt 


3. Lev. 150. a leale an e lies not (a), nor for a debt upon ſpecialty, o ſee o 
ard. 366. upon record: but here, foraſmuch as this is not a leaſe, but 2e ſ 
mage romiſe, that as long as he permitted him to occupy the war. Ende 
7. Sid. 279, Houle he would pay it, it is not any rent, but merely a promik been 
1. Ter. Rep. 358. in conſideration of the occupying, &c.; wherefore this action t 
well lay. And it was adjudged for the plaintiff, 
(a) But now by 11. Gro. 2. c. 19. rent may be recovered in an ation on tis 
ſ. 14. where the dein. ſe is not by deed, the caſe, 


Cant 22. The King again John Hopper, and Others. T* 
In treſpaſs, the I Ni a ſcire facias in chancery, upon a recogniſance againit 7:" WW 171; 
defencant pleads 1 Hopper the principal, who was bound in forty pounds, 20d WW « t, 
3 aj 3 Timethy Hopper alid Themas Lane, who were bound each of them « hi 
in right of in forty pounds for his good behaviour; for that the faid Jon Wh « 77 
we. The Fepper, with divers other riotous perſons, 4th May, 17. Jac. .it 
A v riotouſly at ele: en o'clock in the night cite entered into the clote « ter 
5 1 one Jeb Ferneis in Leverington, and cut up a quick- ſet hedge ot I ded. 
it was beld to the faid cloſe. x 
be bad; for be ] he defendant pleads as to all the offences, except the entering 5 
ought to have jnto the cloſe and cutting down of the quick- ſet hedge, not guilty: nts 
traverſed the * . . hedev, be unde 
p:eſcription,and and as to the entry into the cloſe, and cutting down the hedge, f 
have added juſtiſies; for that the ſaid cloſe in Leveringion called I ca- Use l A 
„ atfque tali and time whereof, &c. was an highway leading from Shelley in the inten 
* cauſd.” faid county, over the ſaid cloſe to Newport ; and becauſe the faid to 1} 
1. Roll. Ab. 47. way was ſtopped up with the ſaid quick-ſet hedge, he cut it up, a eſtate 
1 it was lawful for him to uſe the ſaid way. —_ I 
$:dvide1. vent. The replication was, That the foreſaid John Hopper de ius _ 
= ſud propria et ex malitid ſud precogitatd, with the other — — = 
Lot. 2262, ſons, cutdown the ſaid quick-ſet hedge, prout it is before allechec # fa 


4. Bac. Ab. 57. © bor petit qued nquiratur, &c. ; of defendens ſmniliters Io 


T he 


1m in 
ent it 
8 not 
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The verdi& was found againſt the defendant: and it was now Tus Kis 
moved in arreſt of judgment, that there is not any iſſue here joined ; 1 againſt 
WEED io .- 0020. 8 rr and 
for de injurid ſud propria, where one juſtifies for a way, or ſuch parti- qo 
cular cauſe, is no iſſue: but he ought particularly to 'traverſe the 
preſcription alledged, as it is reſolved in Ce ga. Caſe (a). Alſo, 
fit ſhould be a good plea to fay de injuria ſua propria, yet he ought 
to ſay abſque tali cauſa; for the whole caſe is in iſſue.— THE 
vol E COURT was of that opinion. 


SECONDLY, Admitting it to be a good iſſue, yet there is a miſ- _ = — on 
mal; for the venire facius is only of Lererington, where the cloſe is, * 22 
whereas it ought to have been alſo from Shelley AND Newport, from ;, fl. the genie 
which places and to which places the way is ſuppoſed to lead.— hall be from 


Tue wHoLE CouRT was of that opinion. both places. 
Ante 302. 


Hob. 189. 308. Cro. Eliz. 426. 2. Ter. Rep. 238. 


zur then it was moved, that here was an iſſue of not guilty, An iſſue to be 
which is for the riotous entry and riotous afſembly, which is a —— 
reach of the good behaviour; wherefore the iſſue is well joined, * ; 8 
nd tried for that. But THE Cour held, that that trial of the iſ- upon the ſpecial 
ſue of notguilty is but matter of form; and the ſubſtance is upon matter, and not 
the ſpecial matter found: and if it had been found for the de- ufon the wi et 
kndant, it ſhould not have been enquired of; and the trial had boner 33 
ben ill for all. Wherefore it was adjudged for the defendant, 4 — 


lat he ſhould be diſcharged. 1. Saund, $1, 
| | (a) 8. Co. 66. 
Greeve againſt Dewel. Ce 23. 


TRESPASS, Upon ſpecial verdi& the caſe was, //i/liam Greeve A deviſe i to fl. 
was ſeiſed of this land in fee, having two ſons, Richardand — life, and 
Malam, and deviſed it “ to Milliam his fon for his life, and after . 2 = *. 
" to Thomas, ſon of the ſaid LEilliam his ſon (except the ſaid Milliam « — — 
* his ſon purchaſed other lands of as good value for the faid « lands of as 
* Thomas, and then the ſaid ////:am to have the ſaid lands ſo de-“ good value for 
*riſed to ſell at his pleaſure), and Thomas to pay to his two fiſters HO N 
"ten pounds apicce.” illiam did not purchaſe any land, and ., have the land 


died. 1 homas enters, and pays the ten pounds apiece to his ſiſters. « { deviſed to 


« fell at hi 
The queſtion was, What eſtate Thomas had, whether a fee or « vleaſore), and 


for life only? (for Thomas was dead, and the defendant claimed „B. to pay to 


under his heir; and the plaintiff was heir to Milliam the deviſor.) GP — —_ 


Alx rut JusT1cts refolved, that Thomas had a fee; for ſo his © apiece;"if A. 
atent through the whole will appears to be: for when it1s limited _ wy are 
0 William for his life, which is an expreſs eſtate, and there is no ra womb” — 
late limited to Thomas, but it is appointed that he ſhall pay to his Ante, 527. 

tro ſiſters ten pounds apiece; if the exception had not been , Rol. Ab. 333. 
omitted (which is but a parentheſis), it had been apparent that he Hob. 63. 
ſhould have a fee by his intent, and by the law; for theſe words, 1. And. 35. 
and he to pay, &c.” is all one as if it had been ſaid,“ paying 2: — 390. 


"ſuch a ſum:“ and that is in conſideration of the land deviſed, — 


Qq 4 and Comp. 841. 
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and not in reſpect of the land purchaſed by him; for it cannot he buf 
(a) Vide for this annexed thereto (a). The exception makes it the ſtronger; for i bre: 
point Boraſton's is ]imited, ** if Milliam purchaſe other land of as good value or Cor 
— ns * Thomas” (which is intended of an eſtate in fee), * that then 
Caſe, 6. Co. 16. William ſhall have that land deviſed to fell at his pleaſure; 
which is, that Milliam thould have the fee back from Thomas : and 
the exception not being performed, it thereby appears that Then 
ſhould have a fee. Wherefore rule was given to cnter judgment ac- 
cordingly for the defendant. 


x. Roll. Reg, Butafterwards, by the iniportunity of the plaintiff, being a poor 


$35. man, and quai diſtracted, they would adviſe thereof until the next 
Hob. 65. Term, that in the interim there might be compoſition betwin Will 55, 


them. 


ATHOE, Serjeant (who was for the defendant), ſaid to the Cour, 

that this queſtion was in the common pleas, in Greeve v. Armſied 

upon this will. And it was there adjudged to be an eſtate in fee in 
— and not for life only, as the plaintiff would pretend. 


Par 
ſone 
pri 
| i : f &fe 
Carr 24. Stamp and his Wife agaizſi White and his Wife. he 
Words action- CTION FOR WORDS; for that the defendant's wife ſpake 35 
able. of the plaintiff's wife theſe words : Thou art a thievith tim 
. <« rogue, and a thieviſh quean, for thou haſt ſtolen my faggots,” 
oY - . m—_— It 
Cre. Eliz. 279. (INNUENDO five faggots of the ſaid II bite and his wife), The de- Do 
Cro. Car. 52. fendants pleaded. not guilty; and a verdift was found for the f 
re. Ad. 507. plaintiff pref 
$99, 510. : vide 
| BRISeOE moved in arreſt of judgment, that theſe words are not othe 
actionable; for the firſt words, © thieviſh rogue, &c.“ are too miſc 
general, and adjectively ſpoken, and do not charge her to be athut: by a 
as for the other words, „thou haſt ſtolen my taggots,” it is im- p | 
poſſible ; for a feme covert hath not any goods which can be ſtolen. - a 
Sed non allocatur; for they are words very ſcandalous, and are to tec 
be underſtood according to common intendment, that ſhe charged falſe 
her with the ſealing of her huſband's faggots: and charged her the a 
with felony; and whoſe the goods were is not material. Whet- by a 
fore it was adjudged for the plaintiff, ; M 
deliy 
Carr 25, Martin and his Wife again? Stradling, — 
Words, ACTION FOR THESE WORDS of the plaintiff's te - 
Ante, 399. « Thou art a witch, and haſt bewitched my wife's milk. 
After verdict for the plaintiff, it was moved in arreſt of judgment, D 
that to ſay * thou art a witch,” generally, without more, 1s 10 the « 
actionable: then to ſay, Thou haſt bewitched my wife's milk, — 
v2 


is inſcuſible; for a wite cannot have milk of kine, but it is her 
hy(band's ; 


ent, 
not 


Ik,” 


ds; 
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huſband's: and it may be intended that it was the milk in her MazTix 
breaſts ; and being doubtful it is not actionable: wherefore the . _ VP 
Court would adviſe. 


Eyres againſt Sedgewicke. Cast 26, 
' Trinity Term, 18. Jac. 1. Rell 981. Wiltſhire. 
ACT ION UPON THE CASE. Whereas Anne Petty, in An a ion on the 


Michaelmas Term, 16. Fac. 1. procured a ſupplicavit of the — mad 
good behaviour againſt J/i/liam Parry, directed to the ſheriff of findant made a 
Wilts, and obtained a warrant for the arreſting of the ſaid Milliam falſe affidavit in 
Parry to find ſureties, directed to the defendant and others, 8 — 
ſpecial bailiffs, who arreſted the ſaid Malliam Parry, and afterwards — 1 — * 
negligently ſuffered him to eſcape; that the defendant afterwards by reafen of 
made a falſe affidavit in the chancery concerning he execution of which falſe oath 
this warrant (and ſhews what verbatim); the ſubſtance whereof the plaintiff was 
vas, That he by virtue of the ſaid warrant arreſted the ſaid MVilliam — vos qe 
Parry, and that the plaintiff and others violently reſcued the pri- ah 4 
ſoner, ſo as he eſcaped; and that the ſaid plaintiff held him till the e 1 
priſoner eſcaped; «bi revera he did not reſcue him, nor hold the Hatton, 11. 
&fendant till the priſoner eſcaped : by reaſon of which falſe oath Popb. 144. 
be was impriſoned by the lord chancellor, and enforced to be at Hard. 221. _ 

expences for his deliverance; for which cauſe he brought 98 
this action. The defendant pleaded not guilty ; and found againſt ,,, * 
him. F | Lev 
| 1. Lev. 119. 
It was now moved in arreſt of judgment, that this action lies“ 
not; for when any one takes an oath in a court, the Court always 
preſumes it to be true until his oath be diſproved, and he be con- 
vided of perjury by indictment or cenſure in the ſtar- chamber, or 
otherwiſe, and not in an action upon the caſe; for it would be very 
miſchievous if the truth or falſehood of an oath ſhould be tried 
by action upon the caſe. And as to that point was cited 21. . 
« that action upon the caſe lies not againſt an indictor, for that 
e did it upon his oath: and the caſe of Damport v. Sympſon in the 
common pleas (a), where it was reſolved, that where an action upon 
thecaſe was brought againſt the defendant, ſuppoſing that he gave 

teſtimony concerning the value of a jewel, judgment was that 
the action lay not; for then every one ſhould be drawn in queſtion 
by actions upon the caſe, which would be inconvenient. 


MowTacve, Chief Fuſtice, Doptrince, and CHAMBERLAIN, 
(livered their opinions ſeriatim that this action lay not; for, for 
miſdemeanor in courts, every Court (where the abuſe is com- 
mitted) ſhall have the examination thereof, and if they find miſ- 

or, may puniſh it; but to puniſh it by an action upon 
the caſe, upon pretence of a falſe oath, ſhall not be ſuffered. | 


Dopkxipox ſaid, if it ſhould be examined in an action upon 
© caſe, then peradventure one witneſs would ſwear againſt that 
Which the other had depoſed upon his oath, and ſo there ſhould be 
th againſt oath ; and the law cannot know which of them is true, 


( Cro, Euz. 520, 
but 


602 


Rynrs 


againſ} 
Sroczwicxr. 


(a) Reported 
Cro. Eliz. 714. 
where it is 
ſaid that judg- 
ment was en · 
tered for the 
plaintiff. 


falſe oath; and there is not any reaſon he ſhould be without re- 


Casr 27. 


A general inde- 
bitatus is ſuffi- 
cient on an in- 
fimeul computa - 
verunt, without 
ſhewing for 
what cauſe the 
mon*y was due, 


Ante, 594. 
Poſt. 61 Js 


1. Roll. Ab. 9. 
Ray. 211. 

2. Reb. $13. 
Hob. 88, 
Vent. 268, 

2. Lv. 210. 
1. Co. Dig. 1 52. 
1. Bac. Ab. 164. 
” not. 
Cowp. 565. 

1. Ter. Rep. 41. 
2. Ter. Rep. 479 · 
483. 
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but ſhall preſume the one to be as well true as the other: where. 
fore the law will not ſuffer ſuch an inconvenience, but it ought to 
be puniſhed by conviction upon indictment or ſuit in the ftar- 
chamber. And he ſaid, that he knew in the caſe of Skelhamn v. 
Harriſon in this court (a), where an action was brought againſt one D 
for putting in ill and falſe bail, to diſcharge his bail in London, the 
better opinion was, that the action was not maintainable ; but by 
his means the action was compounded, and no judgment given: fo ” 
they held here, that this being an offence in a judicial court, an 


action upon the caſe lies not. : 7 
Houchrox, Fuftice, held the m— for being averred to 4 
be falſe, the action is well maintainable, for he is damnified by that 1 a 


medy : alſo, this affidavit is a voluntary act by him; wherefore if 
it be falſe, it is reaſon he ſhould liave his remedy againſt him; for 
an action upon the ſtatute of 5. Elia. c. g. for perjury lies not upon 
ſuch a falſe oath. But if he had come in by proceſs of law as a 
witneſs, it had been otherwiſe; for if it were falſe, he were puniſh- 
able by the ſaid ſtatute, or by indictment; but not here: where- 
fore he conceived it reaſonable that the action ſhould lie.—But, 


notwithſtanding kis opinion, it was adjudged for the defendant, 7 l 

| fat 

Was 

Bard againſt Bard. * 

; Trinity Term, 18. Jac. 1. Roll. , hun 

A SSUMPSIT. Whereas they in/imu/ computaverunt concerning 15 

the arrearages of ſuch rent (a) iſſuing out of the defendant's 15 

land, and about 3 of a legacy of ity pounds due to the 5 
plaintiff by his father's deviſe, and it was found that three hun- 

dred pounds were due to him; that the defendant, in conſideration F 

thereof, promiſed to pay it at ſuch a day. The defendant pleaded and 

nen aſſumpfit; and it was found againſt him. : 8 

ing 

It was moved in arreſt of judgment, that it doth not appear here % 

that the defendant was executor, or was chargeable with the pay- puta 

ment of this legacy, nor that he had 9fets to pay it, nor how he T 

was chargeable to the payment of this rent; therefore there is not * 

any — for this promiſe, and ſo no cauſe of action. * 

| call 

Sed nm allocatur: for it ſhall be intended he was chargeable, be f 


otherwiſe he would not have made any ſuch promiſe; and they 
accompting together, and he promiſing to pay, was a ſufficient 
cauſe of his action. Wherefore it was adjudged for the plaintiff. 


| | (4) See 11. Geo. 2, Cy 19, f. 14 
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Hills againſt Cooper. Car 28, 
| Trinity Term, 18. Jac. 1. Roll 361, | 
EBT upon an obligation for thirty-three pounds. The defen-- A bond for te- 

D dant 3 3 the bond, Thich was entered in theſe "3a * 
words, * NOVERINT, &c. tener i in terengentate liberis:“ and there- Ante, 1 — 
upon the defendant demurred, becauſe both words are inſenſible, 35% 
and cannot be taken for thirty-three pounds; for ** terengentate”” 18 Poſt. 607, 

not thirty-three, nor /iberis” pounds;— Wherefore it was held 10. Co. 133. 4. 
by THE WHOLE CoURT to be a void bond; and cited Partro/e's 4. Com, Dig. 
Caſe, where it was adjudged, that where a bond was in vigiiti literis, 280. 

inſtead of ©* /ibrjs,” it was a void bond: and ſo here, Wherefore 

it was adjudged for the defendant, 


Bayley againſt Purley. Caze 29, 
| | Trinity Term, 18. Jac. 1. Roll 1275. 
a SSUMPSIT. Whereas the defendant being indebted to him An «fimpft to 


in two hundred pounds for a legacy given to his wife, pro- Pay according to 
miſed, if he would forbear the payment, that he would pay him a een rene 
it according to the rate of ten pounds per cent.; and alledgeth in{qeraion of 
ſact, that he forbore him from the 26th of Auguſt, 17. Jac. I. Which forbearance, 
ms the day of the promiſe, until the time of the bill exhibited, muſt ſhew the 
vz, 26th January, 17. Fac. 1. and that he had not paid the two — 
hundred pounds, nor nine pounds four ſhillings for the forbear- previous te the 
ance for the ſaid time, licet reguiſitus 12th February, 17. Fac. 1. aQtion; and that 
Aſter verdict, upon non aſſump/it pleaded, and found for the plain- the ſum de- 
tiff, it was now moved in arreſt of judgment, that the declaration manded is ac- 


— 
vas not good. — Sn 


FixsT, Becauſe it is in conſideration that he ſhould forbear ; cn. 
and he doth not ſhew any time. Ante, 379. $094 


SECONDLY, Becauſe it is alledged that nine pounds four ſhil- Cowp. 671. 
lings is due for the ſaid time from Auguſt to Joy, and doth not 
lay ſecundum ratam of ten per hundred; and in truth, upon com- 
putation, this is more than 1s due. 


N For that the requeſt is alledged to be after the action 
ught. | 

Upon the firſt motion they held the declaration to be ill, eſpe- 
ally for the ſecond cauſe; and appointed that judgment ſhould 
be layed until it were moved on the other part. 


John Stowe's Caſe, Cart 38, 


OHN STOWE was indicted upon the ſtatute of 1. Eliz. c. 7. ; 21. EI 
becauſe he had erected a cottage within five years laſt paſt, and 2 
lad not allotted four acres of land according to the ſaid ſtatute penal ſtatutes 


lerriz menſurandis (a), and had continued it ever ſince. mult be within 
two years after 
the offence committed, Poſt, 611, Doug]. 235. note (15) | 


(#) 33. Edw. 1. . 


Tue 


| 
| 
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Jonx STowr's THE FIRST EXCEPTION was, That this indictment was for 
Cas, erecting a cottage within five years paſt, whereas every offene 
N , 1 a y 0 ence 
ought to be puniſhed within two years by indictment or infor. 
mation, by the expreſs words of the ſtatute of 31. Eliz. e. x, 
otherwiſe it is not puniſhable, and therefore not good. 


An indiQmert THE SECOND EXCEPTION was, Becauſe he doth not ſay that he 


— voluntarily continued it ; which are the expreſs words of the Ms 
fue the words of ſtatute. ar 
it. 2. Inſt. 737. | one 
The 33. Edi. THE THIRD EXCEPTION, For that it is expreſſed to be by the = 
c. 6. is an or 4i- ſtatute de toryis menſurandis ; whereas there is not any ſuch ſtatute, * 
2 3 but it is an ordinance only. — 
＋ . 19s. For theſe cauſes the indictment was held to be ill; and the de- f 
$0ntre, fendant was diſcharged. Cha 
| 5 16, 
ca zi. Evans «againſt Warren. 
Ne. Whether it A SSUMPSIT. Whereas Robert Warren, teſtator to the defen- aid 
be neceſſary in dant, was indebted to him in twenty-ſix pounds; the de- reaſ 
1 1 fendant, being his adminiſtrator, in con/ideratione inde, and that the hou 
— plaintiff would forbear to ſue him until he had execution upon ſaid 
upon his own ſuch a judgment, promiſed to pay within a month after execution in t 
promiſe, to al- obtained: and alledged in fats that he forbore, and that the other witt 
_ N obtained execution, and had not paid. the 
. . te 
# After verdict, upon non afſumpſit pleaded, it was moved in arreſt 4 
TPO of judgment, that this was not any conſideration to ſue him being = 
adminiſtrator, unleſs it had been alledged that he had aſſcto, which the 
was not done, | 7 
Tux CovkT doubted thereof; pro quo adjournatur (a). * 
(=] See the caſe of Both v. Crampton, Poſt. 613. and Davies v. Warner, Ante, 594- the 
chat 
. the 
ell 33. Lutwich agaiaſt Mitton. ay 
f In the Court of Wards. ue 
| a 8 t i 
A. being ſeiſed I T was reſolved by the two Chief Juſtices, MoxrAcuf and 
Etats I HoBarrT, and by TANFIELD, Chief Baron, that upon a ky 
bargain and fale of bargain and ſale for years of lands whereof he himſelf is in i" | 
_ for years, ſeſſion, and the bargainee never entered; if afterwards the ber. U 
to 3 gainors make a grant of the reverſion (reciting this leaſe) expectant that 
the reverſion to upon it to divers uſes, that it is a good conveyance of the reverſion; ledg 
certain uſes; but and the eſtate was executed and veſted in the leſſee for years by the hon, 
before the en- ſtatute; and was divided from the reverſion, and not like t0# 81 
Ke leaſe for years at the common law; for in that caſe there is not lift 
| : : ion of t a 
reverſion in fee any apparent leſſee until he enters: but here, by operation whic 
wo, and (recit- ſtatute, it abſolutely and actually veſts the eſtate in him, as the ul, of o 
ing the leaſe for but not to have treſpaſi without entry and 4 where. 
— — fore they would not permit this point to be further argued. a * 
firſt bargain and {ale the vences had an eftate for years divided from the reverſion before entry, — 
executed by the latute of uſ?s, 27. Hen. 8. c. 10. 3 and the reverſion being leſt in the vendor, the grant * nece(T 
confirmation of it to & is god. 8. C. Jones, 7. Cto. Car, 110. 400, 5. Co. 124 1. Moa. 2 - | 


2. Mod. 277 Cart.:, 68. 


Narrney 


. . 
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Dawney agaigſt Dee and Others. 2 
Trinity Term, 18. Jac. 1. Roll Suſſex. 


ACT ION ON THE CASE. Whereas the plaintiff, on 5. July, To a declaration 
16. Fac. 1. was ſeiſed in fee of a capital meſſuage, called |, ——— 
Mnr-Place, and one hundred acres of land and meadow in Pet- turbing the 
x;rth, occupied with the ſaid meſſuage, of the annual value of plaintiff in the 
one hundred pounds, in which meſſuage he and all thoſe whoſe uſe of his pew, 
eſtate, &c. and their farmers and tenants thereof, from time _— n — 
whereof memory, &c. have uſed to keep hoſpitality ; and that —— 
whereas within the pariſh- church of Perworth on the ſaid 5. July, called the par- 
16. Fac. 1. and from time whereof, &c. there was, and yet 1s, a ſon's chancet, 
little chapel on the north part of the chancel, called the Par ſon's *. of = 
Chancel, parcel of the church; and whereas the ſaid 5. July, — — 
16. Jac. 1. and from time whereof, &c. were ſeats placed in the diſturbed him 
faid chancel ; and whereas the plaintiff, and all thoſe whoſe eſtates, from entering 
de. from time whereof, &c. have uſed to repair and ſuſtain the into the ſaid 
ſaid chancel, and the ſeats therein, as often as need required; by —_ — 
reaſon whereof he and all whoſe eſtate, &c. he hath in the ſaid —— 5 ary 
houſe, have uſed for him and his family to fit in the ſeats of the that they were 
faid chancel, and to bury the perſons dying within the ſaid houſe feifed in fee of 
in the faid chancel ; and that none other, during all the ſaid time, — —_— and 
without their licence, uſed to fir there, or to be buried there; that * —— 
the defendants, prami/orum non ignari, malitiosè impediverunt him to of the honour, 
enter and fit in the ſaid feats in the ſaid chancel, to hear divine and therefore 
ſervice, from 5. July, 16. Fac. 1. until the firſt of May, 18. Fac. 1. they ſat in the 
whereby he could not enter into the ſaid chancel, and fit within 2 N 
the ſeats thereof, to his damage of forty pounds. fo He 
The defendant pleads, that the Rar! of Northumberland, on the wer the de- 
forefaid 5. July, 16. Fac. 1. et ſemper py/tea, was ſeiſed in fee of ante, 306 
the honour of Petworth in the county of S. and that the ſaid _ : 
chancel is parcel of the ſaid honour ; and that the defendants, on — * 
the ſaid 5. Tuly, 16. Fac. 1. being ſervants to the ſaid earl, and Nen 8 
teſdent in the ſaid honour, divers times afterwards until 1. May, Goab. 199. 
18. Tac. 1. when divine ſervice was celebrated in the ſaid church, 2. Roll. 288. 
lat in the ſeats of the ſaid chancel, by command of the ſaid earl, Co. Lit. 18. 
to hear divine ſervice there, que ſunt eadem impedimenta whereof bes 8 


the plaintiff complaineth. 1. Sid. 38. 


Upon this the plaintiff demurred: FirsT, Becauſe they plead *' Mo — 
that it is parcel of the honour, which cannot be; for being al- 88 
ledged that it is parcel of the church, it cannot be parcel of the 
honour ; ſo the ſubſtance of the declaration is not anſwered. 


SECONDLY, Becauſe it is ſuppoſed by the declaration, that they 
diſturhed him totally to enter into the chancel, and to ſit there; 
which is not anſwered by this plea.— And THE WHOLE COURT was 
of opinion, that the bar was not good, 


But then exception was taken to the declaration, Becauſe he In an aftion for 
preſcribes to have that liberty appertaining to his houſe, and doth 3 og 
iT is not 
deceſſary to alledge, that the meſſuage to which the right is appurtenant is an ancient — Hob. 
A 1. Sid, $3, 203. 1. Lev. 71, 2. Lev. 193. 3. Lev. 73- 2. Bulſti. 150. 12. Co. 106. 1. Wilf, 
148. 2. Wilf, 28. 1. Burn's E, L. 316. 1. Term Re. 431. 
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In an ation for SECONDLY, It was objected, that this all 
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not ſhew that it is an ancient houſe ; otherwiſe he cannot pre. 


' ſcribe thereunto, as in the caſe 6. Eliz. Dyer, 71. of Ale. brcuc 


Park.—Sed non allocatur ; for THE CourT ſaid, there was a dif. 
ference when one preſcribes to have an office, and the profit; 
thereto, he ought to ſhew it to be an ancient office; and for a cuſ. 
tom in a vill, he ought to ſhew that it is artiqua villa; but when 


it is ſuppoſed that he is ſeiſed in fee of a capital, meſſuage, aud 


time, &c. had to that appertaining, &c. it is therem included that 
it is an ancient meſſuage, and might have ſuch a privilege. 


tion of the diſ. 


diſturbance, the turbance was ill, without alledging a ſpecial diſturbance how he 


manner of the 
diſturbance 
need not be 


particularly 
Kated. 


Brownl. 6. 
Telv. 164. 


was diſturbed particularly.— Sed non allecatur ; for it ſufficeth to 
alledge a general diſturbance : ſo it is uſual to alledge it in an ac- 
tion Hor diſturbing one to uſe a fair or market, or to hold court, 
and take the profits. And an expreſs precedent was cited in this 
caſe, whereupon this declaration was framed in the New Bok if 
Entries,-fol. 8. the caſe of Sir John Harvey, where he preſcribed 
to have to his manor of Ravenſcroſt a 8 and ſeats 
within the church of Hardinſton, and for diſturbance of his bu- 

ing there he brought his action; and adjudged for the plaintif 
theie. Wherefore it was adjudged for the plaintiff, 


N thi 
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Hilary Term, 
18. Jac. 1. In the Common Pleas. 
Sir Henry Hobart, Knt. Chief Juſtice. 
Sir Peter Warburton, Knt. 
Sir Humphrey Winch, Kut. f Juſtices. 
Sir Richard Hutton, Kut. 


Sir Thomas Coventry, Kut. Attorney General. 
Robert Heath, E/q. Solicitor General. 


Memorandum. Cas 1. 


N this vacation betwixt Micbhaclmas and Hilary Term, StR Mantague made 
[ HENRY MoNTAGUE, Chief Juſtice of the King's bench, was _ Treaſurer; 
made lord treaſurer of England, and ſworn in the exchequer by (vent ne 

a ſpecial commiſſion directed to the Lord Chancellor and Barons, Cn and 
becauſe it was in vacation time; notwithſtanding which he exer- Heath made At- 
ciſed his office of Chief Juſtice, as in taking of ſtatutes, filing bail, *9rney and So- 
kc. during all the vacation, becauſe he had not any writ of diſ- Heitor — 
charge from his place of Chief Juſtice, &c. and Six HENRY YEL- 

YERTON, the King's Attorney, was removed, and Six THOMAS 

CovenTRY, of the Inner Temple, the King's Solicitor, made At- 

torney; RoBerT HEATH, of the Inner Temple, Recorder of 

Landen, made the King's Solicitor ; and 

of Gray's Inn, made Recorder of London. 


Hulbert againſt Long. Cart 2. 
Michaelmas Term, 14. Jac. 1. Roll 243. 


DEBT upon a bill obligarory, demanding thirty-two pounds four A bond for 
” ſhillings and ſeven-pence. Ihe defendant demanded oyer of the © threty ponds,” 
bill, and it was * threty-two ponds four ſhillings and ſeven- pence;“ — . 17 
lo ® threty” for * thirty,” and © ponds” for *pounds.” —And for this, — ; 
cuſe it was demurred : and adjudged for the plaintiff. /iae Ante, 147. 355. 
9 Hen. 6. pl. 7. 9. Hen. 7. pl. 16. to. C. 133. Ofburn's Caſe. 603: 
* | 4. Com. Dig. 279. 
Gerrard againſt Wright. 
Hilary Term, 15. Tac. 1. Roll 1510. 


PROHIBITION in the common pleas. The cafe was, That the The nds 
prior and convent of Hatfie/d Broad-Oak in the county of Eſſex, which were ap- 

vs ſeiſed in fee of the rectory appropriate of Hatfield Hroad-Oak, purtenant to the 

ad of a farm called Downball in the ſaid pariſh, time whereof, X** abbies 

be. and the fall priory being diſſolved by the ſtatute of 27. Hen. 8. f ,ool. a year 

e. 28, oy one of the ſmall monaſteries), in the twenty-ninth given to Eng 

herr of the {aid king, granted all the priory of Hatfield, and their Herytheeiginh 


poſſeſſions, to the prioreſs and nuus of Barking. The goth Hen. 8. by ” * 
28. * 
ſued by 31. Hen, 8. 6414. are not exempted from the payment of tithes, although between the gift 


ud the diffol-tion they were granted to one of the greater abbies, the lands of which are diſcharged from 
* u freely as they were at il. ime of their diſſolution.— Ante, 57. Jones, 2. 185. 370. Hob, 306. 
% Car, 425. 2. Co. 46. Moor, 913. 42% 3. Com. Dig. 34. 4. Com. Dig. 2 63. 5. Bac. Ab. go. 
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Grznary theprioreſs and nuns of Barking, by deed enrolled, ſurrender their * 
againſn poſſeſſion to king Henry the eighth. Afterwards the ſtatute of 
„ 3. was made. The rectory of Hatfield was granted * 
to Trinity College in Cambridge, who let it to the defendant ; and 1 

the ſaid farm of Hatfie/d was afterwards granted to one who let it ben 

to the plaintiff. The defendant ſued the plaintiff in the court- l. 

chriſtian for tithes of the ſaid farm; and he brought thereupon 2 2 
prohibition containing all this matter; and it was thereupon de- of! 
murred.— After argument at the bar and bench, judgment was tith 

iven for the defendant, that conſultation ſhould be awarded ; for hi 

UTTON, WI1XCH, and HogARx r, reſolved for the defendant. « 


FissT, They held, that appropriations to ſuch abbies were given add 
to the king by the ſtatute of 27. Hen. 8. c. 28. for all tithes, Hu 
churches, &c. to them belonging, and what concerns any way ale 
their 2 are given. SECONDLY, Becauſe very much of the e. 
 poſſeſhons of ſuch inferior priories conſiſted in rectories appro- Rue 
3 and the intent was to give them to the king. THIRDLY, lupj 

roxies and ſynodals were reſerved to the biſhop ; for they pro- ther 


uy — to the biſhop out of the appropriations. 31. 


OURTHLY, Becauſe there is a ſaving of all rights and intereſts of 
all perſons, other than the founders, donors, and patrons ; and equ; 
if the appropriation itſelf ſhall be diſſolved by the diſſolution of by t 
the body whereto it was annexed, it never was the intent that the 4 
advowſon ſhould return to the patron ; wherefore this ſhews the _ 
intent of the ſtatute, that it ſhould be given to the king, and _ 
Aue ſhould never be diſſolved (a). Jos 


Whitlow v. 
Weſton,r. Jones, 187. and Star v. Elliot, Freeman, 299. 


The perpetual A SrconD PoinT reſolved by them was, that a perpetual unity 
unity of a of a church appropriated and the land is not any diſcharge of the 
* and tithes of itſelf; and the ſtatute of 27. Hen. 8. c. 28. doth not give 
$ is not of . 1 a - th 
100 a diſcharge any diſcharge, but gives only the poſſeſſions as they were in the 
from tithes ; for hands of the abbots ; and that refers to the poſſeſſions, and not to 
the tithes being the tithes out of them, which are collateral things. And ſo there 
—— to the be divers diſcharges of tithes. Firfl, Real compoſition, "which a 
earned, | pa layman may have. Secondly, Diſcharge by reaſon of order, 3 
only ſuſpended, Ciſlertians, &c. Thirdly, By reaſon of papal bulls. Fourth, By 
by the union, preſcription, which ought to be only by a ſpiritual corporation. 
and when the And if the ſtatute of 31. Hen. 8. c. 13. had not been made, the 
| — — perſonal diſcharge, as by bulls, or by reaſon of order, had been 
add” 4 diſcharged alſo, for that the perſons to whom they were annexed 
therefore, be- were diſſolved: therefore, to prevent it, the ſtatute was made, 
longing to the which ordains, that where any monaſtery was diſcharged from the 
— payment of tithes, in ſuch caſe the king ſhall hold the land di- 
to a greater ab. Charged, notwithſtanding the corporation to which ſuch 2 
bey, yet not were afinexed be diſſolved; and there is not any clauſe to tlus 
being exempred purpoſe in 27. Hen. 8. c. 28. And this ſtatute of 31. Hen. 8. c. 13 
by 31. Hen 8. doth not extend to monaſteries diſſolved by the ſtatute of 27. Heu. d. 
2 2 am c. 28. therefore this reaſon of unity of paſſeſſion is not any dil 
pon the "gs" . N 8. c. 1 
-diflotution made charge in itſelf of the tithes : and the ſtatute of 31. Heu. 
by that ftature. doth not extend to the land in queſtion, becauſe it doth not in- 
Ante, 58. 453. tend to give a diſcharge, but to the lands which came to the ki 


K 4 ** after the fourth of February, 27 Hen. 8. and theſe lands in due 
2. Ca. 47. Hob. 44. 296. 309. 3+ Com. Dig. $4. tion 
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ton were not given within that time, therefore the diſcharge Gn 
ayen by the ſtatute of 31. Hen. 8. c. 13. doth not extend to them. 8 
xe for this 2. CY. Green v. Balſer, 467. a. 3 


Lands given by the ſtatute of 1. Edw. 6. c. 14. have not the Lands which 
benefit 1 the ſtatute of 31. Hen. 8. c. 13.; and all the clauſes of — 
I. Hen. 8. c. 13. which touch the poſſeſſion of the monaſteries, F. 2c ws 
oh relation to thoſe lands which came to the king after the fourth are not ex- 

of February, 27. Hen. 8. And although this — of diſcharge of empted from 
tithes be in general terms, yet it ſhall have relation to the lands the payment 
which were before mentioned. Alſo in the clauſe it is mentioned, * —_— WP: 

« which were the ſaid abbot's,“ which is to be intended to be the . 
abbey mentioned in the ſaid ſtatute of 31. Hen. 8. c. 13. JusTICE >a — 
Hur rox cited a judgment in the exchequer, in this point, in the , Co. "Th * 
cle of Liver v. Read, 37. Alix. But WARBERTON, Juſtice, ar- 3. Com. Dig. $4. 
gued to the contrary ; for he held, that appropriations were not 

zien to the king by the ſtatute of 27. Hen. 8. c. 28. wherefore, to 

lupply that defect, the ſtatute of 31. Hen. 8. c. 13. was made: 

therefore, thoſe appropriations being given by the ſtatute of 

zi. Hen. 8. c. 13. the ſaid diſcharge extends unto them. Se- 

condly, the intent of the ſtatute of 31. Hen. 8. c. 13. was to give 

equal diſcharge to the one as to the other, as well to the land given 

by the ſtatute of 27. Hen. 8. c. 28. as to the land given by 31. Hen. 8. 

c. 13. and upon this reaſon is the caſe of the land of the prior of 

taint Fohn's of 1 in Dyer. But, notwithſtanding, conſul- 

ation was granted. NOTE, This caſe is ſo reported by Juſtice 


JoxEs, p. 2, 3. 


—  — — 


Hilary Term. 
18. Jac. 1. In the King's Bench. 
S!r James Lea, Kut. Chief Juſtice. 
Sir John Doderidge, Kut. 
Sir Robert Houghton, Kut. Tuſtices. 
Sir Thomas Chamberlain, Kat.] 


Sir Thomas Coventry, Knt. Attorney General. 
Robert Heath, E/q. Solicitor General, 


— _ 


Memorandum. cas r, 


THE firſt day of February this Term, SIR James Lea, late at- , 

, orney of the court of wards, was made Chief Juſtice of the _ mma 
ngs bench. The lord chancellor came and fat in court; and made Chief ſuſ- 
u James LEA came betwixt two of the king's ſerjeants to tice of the 
te bar, Where the lord chancellor made a ſhort peech to him of *i"8's bench. 

1 ing's favour and reaſons in electing him to that place; and he, 

- : at the bar, anſwered thereto, ſhewing his thankfulneſs and 

0. J Ac. R r endeavour 
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endeavour in the due execution of his office. He then went into 
court and had his patent delivered him, which was openly read 

| - r pare 
and was a ſhort recital only that the King had conttituted him to bath 
be Chief Juſtice there, commanding him to attend aud execute i, WI” 


2nd 


. of 

It was under the great ſeal. He was then ſworn. ng 

| , entr' 

cas 2. Johnſon's Caſe. * 


entr. 


An innkeeper HNSON, innholder of the Red Lin in Hallau, was indifted = 


may be indicted on the ſtatutes of 13. Rich. 2. c. 8. and 4. Heu. 4. c. 25. (a). 


4 — — Whereas the common 22 of oats in Brainford betwixt tlie irſt of ll 
1%. March, 15. Fac. 1. and 1. March, 17. Fac. 1. was not above the — 
1. Roll. Ab. 9. Tate of 20d. pre quoliber madio; that the defendant, exten communi 08 
Raym. 162. flabularius, ſold, diverſis ſuvditis dom. reg. infra domum munſisnalen A 
Carth. 150. in Ho/born, two hundred buſhels of oais tor two ſhillings eight- that 
Skin. 201. pence the buſhel, contra forman /latut. in hujuſmad. caf. edit. & pri- his 4 
on * viſ. The defendant pleaded not guilty ; and it was found again A 
4:3: him: and now divers exceptions were taken to this indictment, "xj 
The want of an FigzsT, Becauſe the defendant hath not any addition, and by the for p 
additien in an ſtatute of 1. Hen. 5. c. 5. every indictment or proceſs wicreupon tem 
ee any is indicted, ought to have the addition; therefore the in- them 
— aug dictment was void. —Sed non allocatur; for THE Coun aid, true not a 
pleading. it is that an addition ought to be in indictments; and if a party be | 
Ante, 365. outlawed, and there be not*any addition, the party may avoid the 4 
Poſt. 616. indictment for want of addition, or by exception thereto upon wa 
$. c. a. Roll. his appearance; but when he appcars, and doth not take excey- . * 
Rep. 225. tions, but pleads to the iſſue, and it is found againſt him, he admits 3 
1 it, and hath paſſed by the advantage, and cannot now take excep- — 
1. Show. 304. tions for want of addition. 22 

Carth, 207. Comb, 188. 2, Will. 293. 3. Bac. Ab. 624. 2. Hawk. P. C. 275. 328. No 
An indictment ANOTHER EXCEPT10N was taken, Becauſe the indictment 1s Lea, 
for ſelling above quod commune pretium in mercatis, Sc. was not u/tra 204. the buſhel; yo 
market price, which is uncertain ; for it is not ſaid what was the price, which Wi who] 
Rating that the ought preciſcly to be ſhewn; for he is to forfeit by the ſtatuts the ce 
— Tre a 4. Hen. 4. c. 25. for every buſhel ſold by him over and above tle * 


ſum, is god. common price in the market, the quadruple value, and therefore 
Ante, 352. he ought to ſhew what was the common price in the market — 
Sed non allocatur. vine 


An inditment A THIXD EXCEPTION was, Becauſe the indictment is, u 
tor ſelling oats; commune pretium pro quolibet modio avenarum non fuit ulira, oo 
Rating that the where it ought to have been, pro modio, or pro aligus madio, and not 
ene pro quolibet ; for as this indictment is, although divers buſhels be 
pro @VOLILET 1. ag f. Id t that 
fold at above twenty pence, if every buſhel be not fold at f 


md ayenarum 10) * 6 a 1 
=: {42 n price, it is an offence which ought not to be ſo alledged. 11 — 
_ a price, is ci. | the ot! 
£05 . . 2 4 

An indiemene A FouaTu ExcEPTION was, Becauſe the indictment , ju under 
tt A. B. being TOHANNES JOHNSON, exi/tens communis ſtabulur ius, ſold, &c. — knd 
OE rats jnfers that lie was 2 common hoſtler at the time of the indictm*" _ 
' 8 8 : 1 i > 

contrary io the ſtatute, is good, wit! gut averring that he was ſo at the time of the offence _— Vere t. 
Ante, 214.—2. Roll. Pep. 226. 2. Lev. 229+ 2+ Mod. 129. Ld. Ray. 610. 378. Stra. 445 back 2 
Burr. 362. £64. 2. Hawk. P. C. 324. 335. liverar 


(a) Sed wide 21. I. t. c. 21. & 23, other proviſions made upon this ſubjec. 
by which theſe ttatusss ars fepcaled, and | 


and 
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. s not at the time of the offence committed. And it was com- Jounson's' 


ad, red to an indictment upon the ſtatute of 8. Hen. 6. c. g. which Cas. 
0 uch been oftentimes diſcharged as void; for that is, that one ſuch 
t. ( ntered into land, exi/tens liberum tenementum of the ſaid J. S. which 


might be at the time of the indictment, but not at the time of the 
try; and it ought to be certain, and not by intendment.—S:4 
in allacatur; for there the offence is not referred to the time of the 
try into the land preciſely, being referred to liherum tenementum : 
* but here it is to the perſon, which may be well intended at the 


(4) time of the ſelling, &c. as 28. Hen. 8. Sciens canem ad mordendum 
= mes conſuetum, Sc. refers to the perſon, and to the time of the of- | 
* fence. 


1 A Firru ExcEPTION was taken, Becauſe the indictment is, The manſor- 


he. that he ſold within his manſion-houſe, and doth not ſay within — 1 
2 uns inn. — Sed nen allocatur; for it ſhall be intended to be all one. intended his ine. 1 
ink ASixTH EXCEPTION was taken, Becauſe he fold diver/is ſub- An inciament +# 
It Ius domini regis, and doth not ſay, ho/pitibus ; nor to be expended — — _ 4 
: 223 . per ſor ex- 
due for provender ; for otherwiſe it is no offence, if he doth not fell tortion ned not 1 
von dem for provender to be expended in the houfe : for if he fell alledge that the | 
in them in groſs to be carried into another country, or realm, it is articles were | 
true not any offence within this ſtatute.— Sed non allocatur. Sag. _ 1 
by ASevenTH EXCEPTION was, Becauſe it is not ſhewn what When a penal } 
de time he bought or ſold theſe oats, and it might be many cars ſtatute does not 
0" WW before, and therefore he ought to have expreſly ſet forth the preciſe limit the of- 
11 time, and within the ſaid markets, and fold them within the ſaid 1 2 
_ time, otherwiſe there is not any preciſe offence ſhewn.—Sed non al- fared in the in- 
"Y katur : wherefore it was adjudged for the king. | diftment, 
Ante . 4 

Note, This was the firſt caſe which was adjudged by Six JaMEs pe * & | 
- i; es, after he was Chief Juſtice, upon the firſt argument, by the of contra for- 1 
bel: nportunity of Six THoMas CovenTRyY the king's attorney, mam fatutoraw | 
hich who pretended to have the more ſpeedy diſpatch for the benefit of 2 2 19 
tuts the commonwealth ; and that many of theſe faults were aided by 2 ory 5 1 


the the concluſion of the indictment; that theſe offences were done Dougl. 30. 4459 
fore WY againſt former ſtatutes, &c. 


; Sir Henry Snelgar againſt Henſton. PEE 
MY R EPLEVIN of the taking of four beaſts. The defendant avows One tenant in 
not for rent reſerved upon a leaſe for years, of the moiety of the common may 
„e nd, whereof he was tenant in common with Sir Henry Snelgar, _ upon 


that rendering one hundred pounds per annum; and that this leaſe was Ante 83. 
1 ſighed to Sir Henry Snelgar ; wherefore he diſtrained: and it was 1. Roll. Ab. 
| demurred, whether one tenant in common may diſtrain upon 699. 
the other (a): and adjudged that it might be, where he comes in Perk. 32. 
10 under the leſſee; and the diſtreſs may be taken in any part of the 3 * 


and : wherefore the defendant had retorn. Cowp. 239. 


lt was then ſurmiſed on the defendant's. part, that forty beaſts The defendant 
dere taken and impounded, and all the forty were not delivered in replevin 
xK again, and therefore prayed that the ſheriff ſhould make de- 299% have 


. . turn of 
'erance to him of forty; for four beaſts were not a ſufficient 3 — 


| s for 
(a) See 4. Ann. c. 16. f. 27. avows for, 
Rr 2 diſtreſs ; Antes 363. 
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Sick. S rt aA diſtreſs; and he had taken ſecurity of the plaintiff to proſecute {yg 
againf® forty beaſts taken; wherefore the ſheriff ſhould deliver all tie I 


Hzs*510%, heats, or his bond to proſecute. - : 
But Tue Cour denied it; foraſmuch as the plaintiff had de S. 
clared but of four beaſts taken, and the defendant agreed that $17 
four were only taken, and avows for them, he 1s ther: : 
fore now without remedy : but he might in his avowry har, 191 
ſhewn that forty beaſts were taken, and have avowed for all, an 855 
prayed return of all, although the plaintiff had not declared of 
many; but becauſe he hath not done ſo, he is without remedy t A 
have return of more than he avows for the taking. Si- 
Carr 7. Parker againſt Brown. 3 
A promiſe, by ASSOM PSIT. . Whereas he was ſuitor to the ſheriff of Mal 0 
one of two can- ſex, to obtain the office of under- ſheriff for ſuch a year, 20 | 
diaates for the to be made under-ſherift for the fame vear, and was very likelyt - 
office of under- obtain the ſaid place; for which the defendant alſo at the fan 
yoo mee?” time was a ſuitor ; that the defendant, in confideration the plainti It was 1 
idcration that , . A n 8 
the other wil would deſiſt his ſuit, promiſed to the plaintiff, if he obtained i aftionable 
defiſt, is good. ſaid office, and was made under-ſherift, to pay to the plaint perjured 
twenty pounds for ſuch a gelding, which the plaintiff had del . 
vered to him: and alledgeth in fa#o, that he delivered to the hot miti ga 
: fendant the ſaid gelding ; and that the defendant was made under 1. 
ſheriff, and executed that office tor the ſaid year; and that he l : 
not paid, &c. | 
Upon nzn aſſumpſit pleaded, and verdict found for the plainti 
judgment was given in the common pleas for the plaintiff; an —_—_ 


now a writ of error was brought in the king's bench: and t 
error inſiſted upon was, That this is no lawful nor valuable coi 
ſideration. . | 


cutor ; an 
the plainti 


Cant, 1 
But ALL THE Cour held, that the conſideration was god,: 3 

valuable; for by this means the plaintiff deſiſted from his fu ; 
and the defendant obtained the ſaid office: wherefore the judy Upon no 
ment was affirmed, — in a 
| becauſe he 

promiſe, 

Sed nau 4 
would not 


for the plai 


FJECTY 

was by 
ater verdi 
It was ruled 


Can, 390. con 
dene this Caſe 


Eaſter Term, 613 
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Sir James Lea. Kur. Chief Fuftice. - 


Sir John Doderidge, Kt. 
Sir Robert Houghton, Kut. Tuſtices. 
Sir Thomas Chamberlain, Kt. 


Sir Thomas Coventry, Kut. Attorney General. 
Sir Robert Heath, Kut. Solicitor General. 


— —_ 


Benſon and his Wife againſt Hall and his Wife. Chan's. 
\ CTION for theſe words by the wife of Hall, of the wife words 4d. 


of Benſon : ** Thau perjured beaſt, I will make thee ſtand j-4:vely ſpoken, 


« upon a ſcaffold in the Star-chamber.” a8, ® Thou p.r- 
6 jured beit,“ 


t was moved in*arreſt of judgment, that theſe words are not are actionable, 
actionable, being ſpoken adjectively, not poſitively, * Thou art a 9-6 tbe con- 


ET. ” text (hews they 
perjured hcaſt. — 


But it was adjudged that the action well lay; for the laſt words do in © e 
not mitigate the former, but ſhew what was her intent in theſe © 
words. 


Bothe againſt Crampton. 


SSUMPSIT. Whereas a legacy of fo ounds was deviſed 
A to the plaintiff by F. S. — NG his exe- . — 
cutor; and that divers goods came to the defendant's hands, and in conſideration 
the plaintiff intended to ſue him for that legacy; that the defen- of forbearance, 
Gant, in conſideration the plaintiff would forbear his ſuit at ſuch 2 


N f be allecgen, 
a time, promiſed to pay, &c. Ante, 397. 


Upon non afſump/it pleaded, and found for the plaintiff, it was 8. 593: 592+ 
moved in arreſt of judgment, that the declaration was not good, Hob. 18. 216. 
becauſe he doth not aver that he had acts at the time of the ** — 


3 162. 
promiſe. cop. 292 


Sed non allhcatur; for it ſhall be intended he had, otherwiſe he ro Rep, 


would not have made ſuch a promiſe : wherefore it was adjudged * * 
for the plaintiff, 


CA 2. 


Swadling gain Piers. 


C . 
Michaelmas Term, 18. Jac. 1. Rell 49. ASE 3 
FJECT MENT of a leaſe of tythes ; and doth not ſhew that it 
FjeQment for 


was by deed. - And becauſe tythes cannot paſs without deed 
after verdict for the-plaintiff pO 
rdict for the plaintiff, exception being taken for this cauſe, how a demiſe 


it was ruled to be ill, and adjudged for the defendant. by deed. 

Cath, 390. can. Cro. Car B : Ante, 272. 137. 
M. 390. con. b „ 301. 4+ Bac. Abr. 135. In Partridge v. Ball, Ld, Ra 11 

kes this Caſe to be law. And (ce Carth. 390. a : _— _ Cj 


1 Hay ton 
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o 4. Hayton againſt Wolfe. 
Mickaelmas Term, 17. Tac. 1. Rell 290. 
To omen - RROR of a judgment in the common pleas. The caſe wy, 
_-- 5 * That 7ehn ee, adminiſtrator of John Aldrich, de brit wn 
the: „ dmiietratis by John Talbot, executor of the ſaid John (i , nat 


eeatzr „ B if admi iſtered by ohn Armiger (adminiſtrator of tlic fad A 
the del adant dich), brings debt upon a bill of forty pounds againſt F 


x [i 

— — — The defendant pleaded, that the ſaid 7 Aldrich made the faig 

C. bis execucor, Ich Talbot his executor, who adminiſtered, and afterwards dicd, and 

who took upon made one Benjamin Rohlet his executor, qrii /uſcopit ons deu 

— 3 tgflamenti of the faid John Talbot, and adminiitered divers of his 
goods; which Benjamin is yet alive. | | 


A KEPLICA- 
Tin tha 41. The plaintiff replies, quid bent et derum cſt that the ſaid Thin 
3 3 Aldrich made the ſaid Jahn Talbot his executor, who adminiſtered 
and that C. re- the goods, and afterwards dicd and made the aid enim Kell 
fuſed to be ad- his executor: but he further ſaith, that the faid 7% Tab: did 
miniſtrator de not prove the will of the ſaid John 4/drich; and that tlie faid 
* _— not Benjamin Roblet, ante qurd ſuſcepit onus EXCCUTICNS teflamcati of the 
from the decla- ſaĩd John Talbot, refuſed before the ordinary, ſuch a year, dar, 
ration, for it and place, to be executor to the ſaid Jο Ad, ich, or to adminiſte 
only ſhews how [11s goods as executor to him. 
_ 3 The defendant hereupon demurred ; and it was adjudged for the 
adminiſtering Plaintiff in the common pleas : and now a writ of error being 
the goods, brought, the crror was aſligned in matter of law. 
S. C. Palmer, FPFiasr, That the replication is à departure from the declaration, 
ck 170 wherein he ſuppoſeth 7% Talbot to be executor to Jahn /drich; 
and in the replication it is alledged, that he died before probate of 
| the teſtament, ſo that he was never executor, which is contrary io 


the declaration. 


But it was thereto anſwered by HexDEN, Serjcant, that it was not 
any departure, but ſtood well with the declaration ; for in that le 
was named executor by Jh Aldrich, he might before probate 
have adminiſtered, and when he died before probate, he died in- 
teſtate, quoad being exccutor to 258 Aldrich, and his executor 
cannot be executor to 7obn Aldrich. 


Tat Covir was of opinion with the defendant in the writ of 
error, that the firſt judgment ſhould be affirmed ; for the declatz- 
tion is good, that he adminiſtered as executor : and the replication 
is not any departure; for that ſhews how he was executor, 448 
zdminiftration, but not abſolute executor, becauſe he had not 
proved the will; and thea, when he died without probate, de 
firſt teſtator died inteſtate. | 

A Stcoxp QuvrsTion was made, Whether he might take 
upon himſelf the executorſhip of John Talbot, and refuſe to 
executor of John 4!dridge ?=Ths Count held, that he migut 
well aſſent to be executor to the one teſtator, and refuſe for tit 
other; and not like to the caſes put of aſſigning dower upon cond- 

tion, or to aſſent to legacies conditionally, or to aſſent to one part 
accept the exe ; F = : art al 
evtorſhip to B. Of an eſtate in a legacy of a term, or to an attornment, top I 
and retuſe the executarſhip tu A. S. C. Valmer, 155, 2,Vent. 360, Richardſon, 328, 3- Bac, Abr, 4 
1. Com. Dig 252, "get 


If A. make F. 
his executor, - 
who proves the 
will; and B. 
make C. his 
executor and 
dies; E. may 


not to a 
to be ex 
judgmer 


3. Hen, 


RES 
in t 
ſnecial v 
huiband 
dies; A 
the ule c 
in tail, 
made he 
uſes, the 


detendan 


Tus 
This caſ 


Tut r 
tail with 
ſecond w 
able of t 
were goo 

THE $ 
aſmuch : 
before th 
for life,“ 


Ir wa 
this liver 
tadem inſt, 
whereof | 
he had nc 
tenant in 
44. Edw. 
any eſtate 
hath not 
able; as" 
or a joint 
—And T 
man took 
in tail, hi 
he took it 
And for 1 
it was ad) 
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fot to all: ſor theſe wills are ſeveral, and therefore he may aſſent HarrTox 
to be executor to the one, and not to the other: whereupon the . 
judgment was affirmed. Lide g. Co. 41. Henflow's Caſe, Dyer 367. 3 
3 Hen. 6. pl. 14. 44. Edw. 3. pl. 16. 


— Io... 


Amcotts againſt Catherich. Car. 5. 


In the Exchequer. 


] RESPASS by que minus in the exchequer, for lands in Penchard, A huſband ſciſed 
in the county of Durham. Upon not guilty pleated, and gy — 

g = 3 ** : ee his wife in ſpe- 
ſrecial verdict found at the aſſizes in Durham, the caſe was, I hat cia tat, makes 
huſband and wife, tenants in ſpecial tail, had iſſue, and the wife a feoffmicnt at- 
dies; Matthew Amcotts the huſband makes a deed of tcoftinent to ter the death of 
the uſe of himſelf for life, and after to the uſe of Aexander his fon His witeto him- 
3 f 3 "FW - {ef for life, re- 
in tail, and a letter of attorney to make livery : before livery is under to bis 
made he takes Suſan to wife, and after livery was made to thoſe fon in tail, but 
uſes, the huſband dies; the tenant endows Suſan, wi takes the 5rfore livery to 


defendant to huſband ; Alexander the fon enters, and brings treſpats, e _ _ 
ies A ICCON 


THz QUESTION was, Whether this dower was well aſſigned? wife, and after 


This caſe was argued at the exchequer bar two ſeveral Terms, dies this 
, 1 „„ > et wh 
THE FIRST QUESTION was, Whereas a huſband, tenant in ſpecial not entitled to 


tail with his wite, having ifſu2 by her, and ſhe dies, and he taking a dower ; tor the 
ſecond wife makes a feoffment, Whether this ſecond wife be dow- new eſlate was 


able of this poſleflion, and that the aſlignment of dower to her merely in trams 
| ita, and never 


were good ? | reſted in the 
THE SECOND QUESTION, Admitting ſhe were dowable, yet in- husband. 
aſmuch as this livery was made upon a deed of feoffment, ſealed Co. Lit. 29. 31. 


before the coverture, yet executed after, to the uſe of the huſband 40. 


for life, Whether ſhe be now dowable ? 5 — 67: 
Ir was RESOLVED, and ſo adjudged, that ſhe is not dowable: for 8. Co. 36. 
this livery doth not gain to the huſband any new eſtate ; but being Roll. Ab. 676. 
edem inſtanti drawn out of him, it doth not gain to him any ſeiſin . A 
whereof his wife is dowable: for at the firit, before his feoffment, 23 n 
he had not any eſtate whereof the wife was dowable, being ſuch a 3. Leon. $0. 
tenant in tail, that his iſſue by his ſecond wife could not inherit, Perk. 302. 
44. Edw. + * 24. 46. Edw. 3. pl. 24.: then when he hath not Oro. Car. 191. 
any eſtate before the feoffment whereof the wife was dowable, he > hs * 
hath not by his feoffment gained any ſuch eſtate to make her dow- Sce Mr. Butler's 
able; as where tenant for life makes a feoffment, as 3. Hen. 4. pl. 6. note (1). Co. 
or a jointenant makes a feoftment, as 34. Edw. 1. * Dower,” 178. Et. 330. coatis 
—And TANFIELD cited, that it was adjudged, where a married 0 339: 
man took a fine, and by the ſame fine rendered the land to another 
in tail, his wife ſhall not be endowed thereof; becauſe although 
he took it in fee, yet it is inſtantly out of him: wherefore here, &c. 
And for the other point it is not now queſtionable.— Wherefore 


t was adjudged for the plaintiſf. 


Pn "a * =” 
w F — " 
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Rr4 Trinity 


Trinity Term, 


19. Jac. 1. In the King's Bench. 4. 
: ; in a hor 
Sir James Lea, Kut. Chief Fuſtice. court, a 
Sir John Doderidge, Kut. | X ; The | 
. w : and ex12 
Sr Robert Houghton, Kut. Tuſticer, It ſhould 
Sir Thomas Chamberlain, Kut. = pl 
; outlawr 
Sir Thomas Coventry, Knt. Attorney General, 2 
Y * # n uta 
Sir Robert Heath, Kut. Solicitor General. 
1 Bythal and five Others againſt Harris. 

Owlawry can- NV RROR by them fix, to reverſe a judgment in an ejectment. ID, 
not be pleaded The defendant in the writ of error pleaded outlawry againtt . 
in bar of a 2 one of the plaintiffs : and it was thereupon demurred ; be- 
— hs cauſe this is an action not to recover any thing, but to reſtore them S. 
to operate by to what they loſt, and to diſcharge them of damages and fines: but 9. 
way of dif- it was agreed, that if two plaintiffs in debt be barred, and bring ; 
charge. error, the outlaw ry againſt one is a good bar againſt the othe for S; 
Ante, 117. 45 purſuing the error, becauſe they are to 5 9 * 
8 — a 3 Hovchrox, 7u/tice, held, that this was a good plea in a writof 8 n 
33. klar. b. pl. 17. error, and relied upon the Tear-Book 33. Edw. 3. and ſaid, that . 

29. Al. 31. other books are direct in point. 8 
— 105 But Sik JAMES Lea, Chief Fuſtice, DODERIDGE, and Caan. - 

4. Bac. Ab. 664, BERLAIN e contra: for this being a ſuit by way of diſcharge, J 
B65. wherein he ſhall recover. nothing, and they being inforced to jc, 5 
1. Cem. Dig. 6. becauſe one of the plaintiffs was a defendant in the former ad ion ; 
and if they had not joined in error, the now defendant might have Arthur C. 
named one who was outlawed, who was defendant in the foruer iſ vlich u. 

action, and ſhould have joined with them in this action, and (o money 
they never ſhould have any remedy :. and it would be very mil mei nam 
chievous, upon an outlawry in caſe of error, attaint, or aud:ta g. the declar 
rela, which are only by way of diſcharge, if it ſhould be any ba, in the na 
this writ being but a commiſſion. Therefore they all agreed that Dove; 
it was not any plea; and awarded, that he ſhould anſwer to tir that the c 
error. | a void wa 
gir Willi : Fs only: bu! 
Cat 2. ir William Read's Caſe. bufband 2 


Outtawry for SR William Read, being outlawed upon an indictment for not to have de 
not repairing a repairing of a bridge, was admitted to his writ of error; and band on!) 
bnage reverſed, moved to purſue it by his attorney, and to put in bail, and not t te declare 


hecauſe the de- 
feadaut was net aP Pear in perſon. 3-Co. 35. 
2, Bic. Ab, 1 


zſcribed inthe FansHAwE and all the clerks of the crown office affirmed, ti! 
exigent of ny none might aſſign error upon an indiftment; but he ought d And th 
copyholde 


place within 2 2 
the county ; but àpptar in perſon, and put in bail in perſon. th 
| pad by a 


be was obliged THE Court greatly pitying Sir William Read's, Caſe ( becauſe be 

io aſſign this er · wag a perſon of nincty years of age, and infirm, and had kept weffuage 

3 _ chamber for infirmity for a year and more), conferred with the Fetending 
: Attorney-general how it might be done: but they ALL RESOLVED ent), off 

Marci. 113. jt could not be admitted, being againſt the courſe of the cou: or two ye 


Forteſ. 37. F . a % him (. cometh n. 
x. Com. Dig. and doubted whether the king's privy-ſeal would aid uw (4 ether ref 


33- 441. 2. Has k. 388. Carth. 7. 3. Bac. Ab. — it he bad « 
a (a) Sed vide Ante, 462, 


/ 
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He was thereupon brought from his houſe ten miles from London Sia WII tran 
in a horſe-litter upon mens' ſhoulders to the bar, and came into RAD Cas. 


court, and aſſigned his error, and put in bail to proſecute, &c. (a). 


The error aſſigned was, That he was amed in the indictment Ante, 610, 
and exizent,, WILLIELMUs READ miles de comit. Midd.; whereas Can". 7. 
+ ſhould have been, de (ſuch a place) i comit. Midd. alledging 
ſome place certain within the county. And for that cauſe the 
outlawry was reverſed, 


(a) But now by 4. &. 5. Will. & Mar. c. 18. defendant may appear by attorney, wich- 
in outlawry, except for treaſon or ſclony, the out putting in ſpecial bail. 


Michaelmas Term, 


19. Jac. 1. In the King's Bench. 
Sir James Lea, Kut. Chief Juſhce. 
Sir John Doderidge, Kut. 
Sir Robert Houghton, Kut. Juſtices. 
$:r Thomas Chamberlain, Kut. | 
Sir Thomas Coventry, Kut. Attorney General. 
Sir Robert Heath, Kut. Solicitor General. 


K. *, 


Gardiner againſt Norman. | Cary 1, 


JECTMENT of a leaſe of Sir Arthur Capell. Upon not A leaf: made by 
uilty pleaded, upon evidence to the jury at the bar, a leaſe huſband and 
y indenture was ſhewn in evidence, in the name of Sir ite of tie land 
Arthur Capell and Elizabeth his wife, being the land of the wife, * wr and 
which was ſigned and ſealed by the huſband and wife, and letter of — — 
attorney by the hufband and wife to deliver it upon the land in ney in boch 
their names; and he delivered it in both their names: but becauſe ter names, will 
the declaration was of a leaſe of Sir Arthur Capell's only, and not r 


. . — * . ” i * 
in the name of his wife, exception was taken. — * 


DopErRIDGE, CHAMBERLAIN, and LRA, Chief Fuftice,. held, by the huſband 
that the declaration was good; for the delivery by the attorney is o; for he 
a void warrant as to the wife, and ſo it is the leaſe of the huſband © . 
only: but it the leaſe had been delivered upon the land by the —— — 
huſband and wife, it had been a good leaſe for both, and he ought wife, it is the 
to have declared accordingly; but now it is the leaſe of the huſ- leaſe of the huſ- 
band only, and not voidable, but void againſt the wife: therefore N 
tue declaration is good. But HovGHTpN, Juſtice, doubted thereof. OP 
Co. 35. Cro. Car. 166, Cro. Eliz. 47 | ITN 
c 
5 Aeg _ —_ voy queſtion was betwirt the lord and In what caſe 
| e lord aſſeſſeth a ſine of twelve pounds to be the non- appear. 
pad by a copyholder, and appoints it to be paid at his capital zue ef a copy- 
meſſuage of the manor three months after, and the copyhold — uy 41 
: . b i Pyholder ane aſſeſſed ſhall 
ning the fine to be certain (that is to ſay, two years quit- amount to a 
4 offered at the day of aſſeſſing the fine according to the rent forfeiture. 
3 2 — at the day appointed for the payment thereof 4. Co, 27. 
. _ ” _ his non-payment, nor makes any 3 
if he lad „that in law this 1s a forfeiture of his copyhold : but, thy 
ad come at the day aſſigned him for the payment, and had 2%, ©30 
1. Lut, 597. 3. Lev. 309. Hob, 135. 2. Cam, Dig. 507. Gilbert's Ten. 227. 
en 
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Garyrxts then tendered the two years quit- rent, being the fine certain due 20. 
Tait cording to the cuſtom, though not the fine aſſeſſed and demangea 
NoaxAN- by the lord, it had not been a forfeiture. 


Carr 2. Rands again/t Peck. 
Trinity Term, 19. Jac. 1. Rell , 
Debt on bond in EBT in the detinet; for that the defendant owed him fix hun. 


the detinet for fo 


dred guilders monete Poloniæ and declares upon a bill ohjj. 
many gu'ilders 


atory, wherein the defendant was obliged to pay to him fix hun- 
e. — _ 3 . of legal money Pole, VIE. ad 2 Gp two hundred 
Engliſh, is good; and twenty pounds egi monetz Anglie ; and that the defendant 
for the jury may had not paid to him the ſaid two hundred and twenty pounds ny. 
find the value. fer Angliæ, nor the ſaid fix hundred guilders monete Polenie ; per 
- heb wad acio accrevit, &c. The defendant pleaded non ef? fattum ; and 
oO — for the plaintiff; and that the value of the fix hundred 
Jones, 69. 35* guilders P2/;/þ was dt the time of the bill, and now, two hundred 
1. Leon. 41. and twenty pounds. It was hereupon moved in arreſt of judgment, 
1 . FirsT, That the action ought not to be in the detinet, becauſeit 
Skin. 573. 59. is upon a bill obligatory; but it ought to have been in the 4 
5. Com, Dig, and detinet. Vide 34. Hen. 6. pl. 12. 9. Edw. 4 pl. 49. Bl. f 
243 Ent. 157. and Draper v. Raſtall (a). — Sed non allocatur; for ina- 
much as he is not to recover the guilders, but the value of then 
found by the jury, and the demand is not of any ſum certain, and 
the value is not known to the Court, the demand 1s good enough 
in the detinet. And HoucnToON faid, that was the reaſon why an 
action againſt an executor for the teſtator's debt (bccaule it is not 
certain what ſum he ſhall recover, but only according to the aſc 
he hath in his hands) ſhall be brought in the detinet : ſo it ſhall be 
here, where the ſum is uncertain, and not known to the Court, 
the action ſhall be brought in the detinet only, and the certainty 
which he ſhall recover ſhall be made by the jury; and therefore th 
action is well brought. | 
A SECOND OBJECTION was, That the action brought for the 
guilders Polcni/þ is an Engliſh and not a Latin word; whereas it 
ought to have been a Latin word, with an Anglice,—Sed non alt 
catur. Wherefore it was adjudged for the plaintiff, 
(a) Ante, 88. 


Hall again// Walland. 
Fafter Term, 19. Jac. 1. Ro 423. Leiceſter, 


The vill alledg- ERROR of a judgment in the common pleas in an aſum 
ed in the decla- I where the plaintiff declared, Whereas William Mab!s - 
ration ſhall be poſſeſſed of ſuch land in Melton Mowbrey for a term of years of the 
| 1 demiſe of John Mocdivard; and whereas there was communication 
named in e betwixt the ſaid Milliam Mabbs and the defendant for his eat 
| margin, if no and intereſt, the defendant 27th April, 18. Jac. 1. at Meiton Mis, 
other county be hey aforeſaid, in conſideration the plaintiff would procure the fa 


C= 3. 


mentioned. by Ill vodtvard to licenſe the ſaid William Mabbs to afiign his 10 
Late, 16. and intereſt to the ſaid Joſm Walland, promiſed he would pa) I 
* his charges, and as much as he deſerved for obtaining thereot, 1 
Ld. Raym. 258. ny: , hat he after- 
4. Wilſ. 40, exceeding forty-four ſhillings: and alledges in fact, that "dh 
| Stra. 10%. ward, viz. 27th June, at Melton Mowbrey aforeſaid, procurs - 


1 : ages : i 
2. Bl. Rep, *47. ſaid /obn ST o:divard to grant this licence; and that he paid to ih 

Sx, ; 5 : 17 Kere 4 3 8 ' + 1 0 | colt 1 09 
. therefore toenty thillings, and tie cugraſung een bite 


ſhilling! 
detenda! 
upon de 
THE 
what co 
the land 
for Leice 


county 
Plawd. 7 


A SEc 
term wa 
ſtrain h. 
many ye 
tion; fo 
his proc 
declarati. 


Turn 
he expen 
veyance | 


Fovr' 
quantum 
which is 
he deſerv 
cauſe, anc 
ſuch pron 
he ſhall m 
much, th 
proof the! 
where a t. 
pay tantun 
recovered 
brought ſ 
ruerit for 
one hund 
here ; and 


the ſecond 
others for 
wife to Lo 


Michaelmas Term, 19. Jac. 1. In B. R. 619 


fhillings, and deſerved for his pains ten ſhillings; and that the Hart 
defendant, /icet requi/itus, had not paid, &c. The defendant here- _— 
upon demurred; and adjudged for the plaintiff, and error brought. 22 — 


Tut FixsT ERROR affigned was, Becauſe it is not ſhewn in 
what county Melton Mowbrey was; ſo it doth not appear where 
the land lies, nor where the promiſe was made. Sed non allocatur ; 
for Leiceſter being in the margent, it 1s always intended to be the 
county where the land lies, none other being mentioned. Vide 
Plawd. 253. 275. 39- Hen. 6. pl. 14. 

A SECOND ERROR aſſigned was, Becauſe he ſheweth not what On a promiſe to 
term was to come, nor that he was tied with any condition to re- FE in Wo 
frain him from alienation.— Sed non aliocatur: for non refert how — wag 
many years were to come, nor whether there was any f uch condi- grant licence to 
tion; for if the one will not buy, nor the other ſell without licence, lefe to aſſign ; 
his procuring a licence is a ſufficient cauſe, &c. Wherefore the neither the tom 


8 _unexpired or the 
declaration is ſufficient. refraintef abea- 


ation need be ſhewn, 
Ta1rDLY, Becauſe he doth not alledge the day nor place where An for 
he expended theſe ſums, —Sed non allccatur ; tor it is but a con- money expend- 


reyance to the action, and not traverſable. ed need not 
| ſhew the day 


and place where. Poſt. 619, 
FovkTHLY, That he alledges the promiſe to be to pay tantum A promiſe to 
quantum meruerit; and avers, that he deſerved twenty ſhillings, pay tartum guane 

which is an uncertain and void promiſe; for it cannot appear What“ , 

he deſerved : and then entire damages bcing given, it is ill for this ICE 
cauſe, and the judgment erroneous for all.— Sed non allocatur : for ,uir tan, is 

ſuch promiſe to pay tantum quantum meruerit is certain enough, and well alledged. 

he ſhall make the demand what he deſerves ; and if he demand too oro. Car. 75. 

much, the jury ſhall abridge it according to their diſcretion. In Cro, Elz. 145, 
proof thereof two precedents were ſhewn : the one [ve v. Cheſter (a), 

where a taylor brought ſuch an action, and alledged a promiſe to 

pay tantum quantum meruerit for the making of ſuch garments, and 

recovered ; the other, Shepheard v. Edwards (Y), where a phyſician 

brought ſach an action upon a promiſe to pay tantum quantum me- 

ruerit for ſuch a cure; and avers that he cured him, and deſerved 

one hundied pounds. And of that opinion was ALL THE CouRT 

lere; and therefore the judgment was affirmed. 


(a) Ante, 560. (6) Ante, 370. 


Salmon ag8in/ſt Swann, and Others. ca 4. 
Trinity Term, 19. Jac. 1. Roll 25. a 
REPLEVIN. Upon demurrer the caſe appeared to be thus : If a leaſe for 
The king being ſeiſed in fee of a farm called Chalk-farm, in years be made 
the ſecond year of his reign let it to the Earl of Northumberland and te <ommence 
others for an hundred years, if Frances counteſs of Kildare, and —_— 
wite to Lord Cobham, ſhould ſo long live, to begin after the death grantee of the 
of Henry Lord Cobham and afterwards in the ſame year granted inheritance af- 
the land in fee to Charles Brook, who on the 6th December, 4. Jac. I. terward makes 
tit to Page for twenty-one years: afterward, in October, 5. ac. 1: 2 — 
the Ear / of Northumberland and others, the leſſees for a hundred the jegee of the 
Jars, granted that term to the ſaid Charles Brook in November, future intereſt 


$ fac. 1. Charles Brook granted a rent of twenty pounds a year to affigns * — 

"ug : grantee of t 

ove, the future intereſt is drowned in the inheritance. Ante, 275-—»Co, Lit. 319. 2. Rell, 
35%. 4+ Bulſt. 33. 2. Bulſt, 13. Cc, Lit. 338. 
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Sir Thomas Trever and others during the life of the ſaid Fance, 
wife to Lord Cobham : afterward Henry Lord Cobham died. The 
defendant, as ſervant to the grantees of. the rent, diſtrains upon 


Page the leſſee for this rent. The queſtion was, Whether thi; 
diſtreſs were lawful or not? And this reſted upon the leaſe for z 
hundred years, whether it were in e in Charles Brook, who had 
the inheritance, and granted that rent, or if it were drowned in the 
inheritance : for if it were not drowned, then it ſhould avoid the 
leaſe for twenty-one years, which was before this rent-charee 
granted; and this term being in the grantor” who granted it, i; 


liable to the p:yment of the rent. 

IT was RESOLVED, that it was drowned in the inheritance: for, 
notwithſtanding this leaſe for twenty-one years, it is not fo ſever 
from the reverſion, but by grant thereof to him who hath the in- 
heritance the future term is drowned, and never fhall riſe again; 
and by conſequence this rent ſhall not charge the poſſeſſion of the 
termor, who had the eſtate before the rent granted, and come 
paramount it. Wherefore it was adjudged for the defendant. J 
14. Hen. 7. pl. 2. F. Edw. 4. pl. 2. 5. Hen. 7. pl. 38. 


See 11. Geo. 2. c. 19. ſ. 22. Ante, 44. 


Moor againſt Sir George Reignalls, Marſhal of the King's 
Bench. 

Debt for an DEBT againſt the defendant for ſuffering one 4!/ep to eſcape, 

92 who was condemned in debt, and outlawed after judgment, and 

pins wthegatun removed into the king's bench by habeas corpus from Glouceſter ſpire 


after judgment, b , 
may be either in Ihe defendant ſhews, that he never was taken in execution; and 


the tam gan oi that after he had been impriſoned for two years he eſcaped. 
at the ſuit of the 


Cas 5. 


party only. The plaintiff thereupon demurred. 
Ante, 533. 361. THE FIRST EXCEPTION was, Becauſe the action was not 
Bneg. 67, brought tam pro dom. reg. quem pro ſcipſo, for ſuffering an outlawed 
8 3 ; perſon to eſcape. 
—1 . 70% Sed non allocatur: for he may bring his action of debt for whit 
Moor, 566. he hath loſt; and it was certified by the prothonotary, that the 
z. Roll. Ab. 395- precedents are both ways. Wherefore it was adjudged for tit 
Ver. 2 Plaintiff. 
5. Med. 20. 
1. P. Will. 693. 

Casr 6, Cave againſt Polewheel. 
A ſeire facias RROR in the exchequer- chamber of a judgment given in tis 


returnable on a king's bench in debt for ſix hundred pounds. A ſcire factas u 
wrong day iS a awarded ad audicndum errores, returnable the 11th May, 18. fac! 


djs" and there was not any ſuch day of adjournment in the exchequet- 

Ines, 14. chamber; and therefore it was held clearly by ALL THE JUSTICE 
AND BaRoOxNs to be a diſcontinuance. | 

ED 3 | intiff ſhould have allon- 

If awritcferror AND THEN it was moved, that the plainti ou * 

in the exche - ance of a new? writ of error coram v9bis reſident. which was tas 


ee under ſeal, and certified. And 1T wAs RESOLVED that Fes * 
iſcoritinu | s: and they © 
after the record for they have power to — bY — 3 * 
removed, the directed by the ſtatutes that they ſhall proceed upon a wy 

plaintiff cannot awarded to the Chief Juſtice of the king 8 bench, * they 
have 2 writ c- record, and to reverſe or affirm, and then to remand: and ®: 


ram vob, . 8 - be done il 
ecution ; but that is to 
det; but there have not any power to award exec 3 


mutt be a new writ of error, Ante, 108, 135. 324.—Jones, 14. Hob, Va 1. Roll. Abr. 755 the 
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the king's bench: ſo when the plaintiff is non-ſuited, or the writ Cave 
diſcontinued, they have no more to do with it; but it ſhall be re- againf 
manded, becauſe they have not any record before them: and if it P „ 
ſhould be permitted that they ſhould have a writ of error, quid 
cram vobis reſidet, he might oftentimes diſcontinue, and afterwards 
have another writ of error, and thereby infinitely delay the plaintiff, 
that he never ſhould have execution; and by law he ought to have 
but one ſuper/edeas : and although a precedent was ſhewn in Trinity 
Term, 33. Eliz. Roll 682. Gyddy v. Serjeant Heale, where the writ 
of error was diſcontinued by the non venue of the Juſtices (a), and 
2 new writ of error coram vobis reſidet brought and diſcontinued, 
and afterward a ſecond writ of error brought, and the judgment 
thereupon. affirmed ; and another precedent in Michaclmas Term, 
; Jac. 1. Rell 290. Hadright v. Skirden, where a writ of error 
Lan diſcontinued, a new writ of error was brought coram wobis 
rfidet, and thereupon error of infancy aſſigned, and found, and 
the judgment was reverſed : and although it was affirmed by Hop- 
NILL, who was late clerk of the errors, that there were many pre- 
cedents in that kind,. 


Yet ALL THE JUSTICES AND BAROoxs held, that theſe prece- 
dents were without debate : but for the reaſons before, they would 
not allow this writ of error, and that it was not allowable by the 
ſtatute; for it is a new ſtatute, and ſhall not be extended: and a 
precedent was cited, Tenant v. Foreſt, 14. Jac. I. where ſuch a writ of 
error coram vobis reſidet was brought, but upon debate diſallowed : and 
it was ſaid, they had not here the record, but a tranſcript thereof; 
for the record itſelf always remains in the king's bench. And 
foraſmuch as they may not award execution, they may not admit a 
writ of error, but according to the words of the ſtatute. 

(a) See 16. Car, 2. c. 4. and 20. Car. 2. c. 4. 


Sir Paul Tracey againſt John Dutton. Car 7. 
Hilary Term, 18. Jac. 1. Roll 1036. 


DEBT for three hundred and thirty-three pounds, upon a leafe If a female let- 
by Anne his wife dum ſola fuit to the defendant, rendering five ſor marries, the 
hundred and ſeventy pounds per ann. at the Annunciation and St. wage corner a 
Michael, with a nomine pene of forty ſhillings for every day the the n 
rent ſhould be arrear after thirty days from any the ſaid Feaſts : and pay his rene 
and ſhews, that a marriage was had between them 1ſt September, to her buſbnd ; 
17. fac. 1.: and afterward, at Michae/mas 18. Jac. 1. the rent of — - m_ 8 
to hundred and ſeventy-five pounds was in arrear; and that upon e huf. 
29th October, 18. Jac. 1. he demanded the rent: and for the rent band's conicne, 
of two hundred and ſeventy-five pounds, and fifty-cight pounds be will de liable 
for ſeveral ſums forfeited n»mine pane for twenty-nine days after to hn it over 
the demand, the action was brought. Upon nn debet pleaded, a a8. 
ſpecial verdi& was found, that the plaintiff's wife 29th September, 2. Lev. 22. 
18. Jac, 1. demanded this rent of two hundred and ſeventy- five 1. Vent. 204. 
pounds of his ſon, who paid it; and that the huſband, 29th October, my 
18. fac. 1, demanded the rent, and none was there to pay it; and palm. 206. 
that in fourteen days after the payment he heard thereof and diſ- 
alſented, and brought the action. | 


Taz riasr QvesTION was, When a feme covert receives from 
her lefſees the rents, the leſſees not having notice of the coverture 
(tor here it was not found that the leſſee had any notice of the mar- 
nage), Whether this payment be good againſt the huſband? For it 

was 
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was agreed on both ſides, if a wife receive rents from the tenants of 
her huſband's lands, it is not any payment, no more than a mere 
ſtranger ; for ſhe hath nothing to do by law with the receiving of 
her huſband's rents. 


The queſtion was, Whether this receipt of rent upon a leaſe 
made by the wife herſelf before the coverture (the leſſee not having 
notice of the coverture), there being no countermand of the pay. 
ment of the rent to the wife, be good or no ? 


And it was reſolved by THE Covar, that this payment of rent 
to the wife was no payment ; but the huſband may well demand 
and recover it again. | | 

And although it were alledged that the leſſee might peradventure 

ay it, not having notice of the marriage (for it may be the wife, 
ing the leſſor, came to demand it), and he being by condition or 
bond peradventure bound to the payment of his rent, paid it to her 
who was his leffor, in preſervation of his eſtate or bond ; and it 
would be hard to enforce him to pay it again, and be a dangerous 
caſe for leſſees: in proof thereof was cite 18. Hen. 6. pl. 4. that 
payment to a eme covert executrix is good; and $5. Co. 1 12. Mal 
lory's Caſe, 2. Rich. 2. Attorn.” 8. 8. Co. 92.: yet TE Cober 
ſaid, that the leſſee is to do it at his peril, and the payment to the 
wife is not material; for by ſuch pretences femes covert ſhould re- 
ceive their huſbands” rents without their authority, which is not 
allowable. Wherefore for that point they reſolved for the plaintiff 
for the principal debt. 


Vs. In debt on SxgcoxpLy, It was moved, that although this action lay for the 
ow 3 rent of two hundred and ſeventy-five pounds, yet it lay not for the 
avaine prac for ſum demanded to be forfeited nomine pene ; and if it were good for 
every day it was the nomine pænæ of forty ſhillings, yet being demanded upon the 
in arrear, Whe- 2gth Oc loben, and no demand being alledged beſides that day, it 


ther a demand being a penalty upon every day, and as ſeveral nomine pene, he 


5 Co. 27. b. 


| ones ought therefore for every day's forfeiture to have demanded it; for 
forfeiture? without a demand, and non-payment upon demand, there cannot 
1 be any forfeiture. Yide Plow. 173. 7. Co. 28. Maund's Caſe. New 
ö " Bk. of Ent. 120.— And of this point THE CourT doubted, Whe- 
ther he might have any forfeiture without expreſs notice given! 
and, Whether it be as a ſeveral penalty for every day, or as one 
entire penalty for all the days after the demand and non-payment, 
until the defendant pleads payment or tender ? they would not 
reſolve : whereupon Ye LVERTON, being of counſel for the plaintiff, 
ſaid, he would relinquiſh the penalties, and pray judgment for the 
rent; and ſo, as to that point, it was adjudged for the plaintiff. 
c fh. Hanbury againſt Ireland, Attorney of the King's Bench, 


Eafter Term, 19. Jac. 1. Roll 128. 


Treſpaſs on 2 "P RESPASS by bill filed in Hilary Term, 18. Jac. 1. ; for that the 
os mo Sax oe defendant, on the 20th January, 17. Fac. 1. quendam Jolas 
2. 1. for af. Hauufield, ſervant to the plaintiff, did aſſault, beat, and wound; 5, 
faulting the 9 le plaint. ſervitium pred. JOH AN. per magnum tempus, ſcilict! © 
plamtiff*s ſer- predifte 20. Mart. 17. ſupraditto uſque prim. Martii ex tunc pris 
vant on 26th ſeguent. perdidit ; ac unum equum of the plaintiff's adtunc et ib 


- 1 i cepit, et aſportavit, et alia enormia, &c. 


Jer vitium per didit, * 412, from the aforeſaid 20th March to the 1ſt March then next followins, - 
neither be ara-nded nor aided by intendment; for the loſs of ſervice is the giſt of the action, and m : 
ſhewa with certa aj. Heb, 189. 1. Vent. 103. 1. Saund. 16 , 2. Saund. 169. 5. Mod. 2 
dir ange, 954. 19 . 4. 2. Ab. 95. Saik, 662. Ld. Kay. 194. 1. Bl. Rep. 447+ „ bo 
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udgment was given by hi! dicit ; and damages found, and re- Hess, 
turned to ten pounds upon a writ of enquiry. 2 
RELAND. 


t was now moved, that the plaintiff ſhould not recover, but the 
bill ſhould abate ; for the bill is brought in Hilary Term, 18. Tac. 1. 
nd the battery is ſuppoſed on the 20th January, 17. Fac. 1. and 
the loſs of the ſervice to be per magnum tempus, ſcil. d predicts 
10. Martii 17. Fac. 1. uſque prim. Martii follow ing, which was 
in March 18. Jac. I. which is to the time after the action brought; 
ind damages are given for the time alter the action brought. 


But it was moved by CALTHKOP that it was a miſpriſion; for 
tought to have bcen from the foreſaid 2oth Fanary unto the firſt 
of March following, which was in anne 17. ac. 1. and before the 
action brought: but as it is, he moved, that it was well enough; for 
the battery is alledged to be on the 20th 8 17. fac. 1. which 
was good, and before the action brought ; and the allegation, per 
wid ſervitium amiſit per magnum teimpus, is good enough; then the 
CILICET d predio 20. die Martii (which is a miſpriſion for Ja- 
mary) is idle and void: and compared it to the cafe 20. Hen. 6. pl 15. 
where a treſpaſs was ſuppoſed with a continuands from the day of 
the writ, $C1LICET ſuch a day (which was miſtaken), yet it was 
well enough; and to the caſe of Teſmand v. Fohnſon (a), where 
the loſs was 14th May, and the trover the 15th May, et quod poſtea 
KCILICET primo die Mait anno prædicto he converted, which cannot 
be; and it was adjudged that the words after the sCILICET were 
rod, and the peſtea was ſufficient : ſo here, &e. 


But ALL THE Cour held, that in this caſe it was not good, 
nor is it aided by intendment, nor amendable, nor like the caſes 
cited: for there, in the firſt caſe, the continuance unto the day of 
the writ was ſufficient; and that appeareth upon record, and the 
eier is not material: ſo the allegation quod poſtea convertit is 
ſufficient ; and the $CIL1CET (which is 2 idle, and not 
terial. But here the point of the action is in the loſs of his 
ſervice, which ought to be ſhewn certainly, for that only enables poſt. 618. 
him to the action; and if the time certain be not expreſſed therein, Pl. Com. 8. 
the count is not good: and therefore the £sc1LICET, and what Peugl. 114. 
comes after it, is material; which being ill alledged, the count is 1. Ter Rep. 706. 
not good. Wherefore it was adjudged for the defendant. 


(a) Ante, 428. 


Charles Willis againſ{ Shepherd. 
Trinity Term, 19. Jac. 1 Rell A. 


ACTION FOR WORDS. Whereas the plaintiff for twelve To charge a 
ears laſt paſt was, and yet is, ſervant to Lord Arundel, and man who is 
ward of his courts in the county of Dorſet; and whereas for 2 
thirty 2 ſince, and yet, he is a pariſhioner of Gillingham, — 
and ha been churchwarden there for a year, and during that time leo for the 
received one hundred pounds by rcaſon of his office, and made poor, truſtce of 
lercof a juſt accompt to the pariſhioners there; and whereas he Fh land. 
vas collector for the poor there, and by reaſon of that office re- 3 el 1 
ved one hundred pounds, and rendered thereof a true accompt; « cozened the pa- 
ad whereas for twelve years he had been feoffee there of divers ei, is 
nds in the ſame pariſh, to the uſe of the pariſhioners, and re- not a&tionable, 
ved of the profits thereof one hundred pounds, and made thereof * 339+ 437+ 


{Juſt accompt ; and whereas he was ſteward to the king of his OED 
#33 2. Vent. 265, Velv. 62. 3. Lev. 50, Show. 12. 10. Mod, 196. Skin. 880. Ru. 404. 


o., 26, sir. 617. Ld, .J. 1363. 82 K. 694. 2. Bl. om. 752. 
mar 
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Wir11s manor of Gillingbam, and received five hundred pounds of the pro- 


againſn ſidts thereof to the king's uſe, and thereof had made a juſt accompt; But i 
es. that the defendant well knowing the premiſes, and to diſgrace 18, fac. 
him, having communication with one Chri/topher Kelloway, brother. but it ſu 

in-law to the plaintiff, of his offices which he had borne in the Sed no 

ſaid pariſh, and of the ſums of money which he had received, ſaid journey | 

theſe words, Thy brother-in-law Charles Willis is a notorious ment to 

„ }tar, and a cozener, and hath deceived and cozened the pa- he had t. 


„ riſhioners of Gillingham of five hundred pounds, and he will had take! 
teach thee to cozen me of my houſe; bi revera, Ec. Hors: 


The plaintiff hereupon had judgment by /i dicit ; and a writ words wi 
of enquiry of damages being returned before the filing thereof, it zdjudged 
was moved in arreit of judgment, that theſe words are not action- 
able: for the words © notorious lar and cozener” are too general; 


and the addition of “ cozening the pariſhioners, &c.“ is not ma- HOM 
terial, for they are not ſuch words whereof the law takes cogui- ry 
zance, nor to his loſs of lite or goods, or otherwiſe 'to touch hin n in t 
in his profeſſion. | Vlad; 

Tux wHoLE Cover was of that opinion: and they remem- WW TaouAs 


bered the caſe of Sir ///:um Brunctard, of the privy-chamber, that WW but no ba 
ſuch words were not actionable ; and another caſe of Scymor : but bought i 
there they were not ofticcrs, as here; yet the Court held them to error, and 
be all one. Wherefore it was adjudged for the defendant, quid this bail n 
querens nihil caperet per bre ve. atur ; for 
| TzoMas 


Cast 10. Treſwaller againſt Keyne. Tutu i 
Eaſt r Term, 19. Jac. 1. Rel! wink TA 
| The perſon to A SSUMPSIT. Whereas the defendant 6th April. 18. Jac. 1. that it cou 
1 in conſideration the plaintiff would travel with him from g. ſhall decla 
e . county of Devon to London, to help him to ſcarchi for the lams (a) 
may Cifcl.arge * l Va ds fi by of 
ic by parol, if Wil of VI {lam Stacy, that he would pay to him four pounds for of the 
no breach had his pains and journey; and alledges in fact that he, the Un, ondary, t 
cccurred. afterwards, SCILICET 15th April, 18. Jac. I. at the defcndant's u im this f 
Cro. Car. 384. requeſt, travelled with him from B. aforeſaid to London, and helped Dore to be 
2. Leon. 214. him to ſearch for the ſaid will, and found it, and that the deſendant Tithin thee 
2. 8d. 177. 223. had not paid to him the four pounds; per quod, &c. The defendant u his time 
_ 0 4 pleads and confeſſeth the promiſe; and that after the promiſe, and fore his t 
4. Lev. 23%, before that tlie plaintiff had made any preparation for his journey, &ld it to b 
Ray. 42. or made any ſearch for the will, viz. 16th April, 18. Fac. I. it was Wherefore, 
1. Com. Dig. accorded and agreed betwixt them, that the plaintiff ſhould forber n this Terr 
1 Ter Rep. 12: Dis journey to Landon, and to aſſiſt him in the ſaid ſearch, and that be taken off 
TOE P135 the defendant ſhould be diſcharged from the payment of the four (s) See; 
ounds ; and that accordingly he then and there diſcharged the | 
plaintiff of his journey and fearch. Upon this plea the plaintiff ir Charles 
demurred : and now this Term it was moved that the plea was not 
good; becauſe, where a promiſe begins upon conſideration, it catt 
not bediſcharged by words only, without ſome other conſideration, Fi OR © 
1 pies, in con- SECONDLY, This agreement is alledged to be before any prep Wherea 
ſeſſion 2nd ration for the journey, viz. 16th April; whereas the journey 18 4 de honour 
ee ledged to be performed and executed 15th April, * I, wht Cres of land 


u der a ſeclicet, was the day before, and at the defendant's own requ 
that the n.] matt.r aroſe previous to the time laid in the declaration, it is erroneous: Ante, 20% 
243- 283. | Put 


Towſon of 
aa; ſeifinam | 
Wat the huſl 
Pe fecit /e 


lo. JAc, 
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But it was moved for the defendant, that the ſcilicet 16th April, Tarawartr an 
18. Fac. 1. is void, and to alledge the preciſe day is not material; r, 
but it ſufficeth that it was before the preparation to the journey, KBYNGs 


ded non allocatur for THE CourT held, that the day of the 
journey being alledged to be 15th April, and he alledging the agree- 
ment to be 16th April, 18, Fac. 1. it is not to any purpoſe, unteſs 
he had traverſed that he had taken the journey before; but if he 
had taken traverſe, it might peradventure have — good. 


HovcaTow held, that a promiſe may very well be diſcharged by 
words without any conſideration, But for the other reaſon it was 
Ajudged for the plaintiff. 


Thomas Aſhfield, ſen. againſt King. Carr 11, 


THOMAS ASHFIELD ſenior, being arreſted in London, and 4 judgment 
ſued there in debt upon an wins 0g. was removed by habeas — Gans 


. . . . d 
can pus in the vacation before Hilary erm, and put 1n bail one John — 6" 


Warden ; King never declared upon that bail, but declared againſt time it is ſigned 
TaoMas ASHFIELD junior (who was alſo bound in that hond); is erroneous. 
but no bail being filed, he recovered : a writ of error was thereof Co. Elz. 224. 
brought in the exchequer-ehamber, where this was aſſigned for Moor, 694. 
ror, and, upon certificate, ſo certified. It was now prayed, that! ph. 145. 
this bail may be filed for THo. ASHFIELD junior.— Sed non allo- oats * 
aur; for it appears upon the habeas corpus, that it was taken for 

Tio as ASHFIELD /emor, and it cannot be altered, 


Tutu it was moved, that the plaintiff might declare this Term — n 
inſt THOMAS ASHFIELD /enior : and it was thereunto anſwered, — — 
tat it could not be; for the courſe of the Court is, that none cipal within he 
ſhall declare againſt any by reaſon of a bill but within three tue Terms after 
lems (a) after the bail filed ; and the courſe of the Court is the bail put in, the 
ws of the Court. Therefore it was referred to Mx. Brom, the — — 
mdary, to call all the clerks together, and certify what the courſe principal OM 
8 in this point; who certified the uſage for twenty years and filing common 
ore to be, that no declaration ſhall be taken upon any bail but ball, diſcharged, 
tithin thzee Terms after the bail filed; and that Lox D POPHAM Comb. 295. 
alis time and the Court made an expreſs order accordingly ; for Salk. 98, 99. 
fore his time the uſage was often otherwiſe.— TH Couk r here 3: 04. 274. 
teld it to be a very good courſe, and that it ſhould not be altered. —— 1. 
Wherefore, becauſe the plaintiff had not filed a bill upon this bail IM 
a this Term, which was the fourth Term, they appointed it ſhould 
be taken off the file, and that the defendant 2 anſwer. 


(a) See 13, Car. 2. ſt. 2. c. 2. f. 2. 4. 4 5. Will. & Mary, c. 21, Salk, 98. 


ir Charles Howard againfl —— 9295 Cavendith, and his Cas: 12. 
Wife. 
Michaelmas Term, 18. Jac. 1. Roll 453. 


OR of a judgment given in dower, and in execution thereof. A ſheriff's re. 
Whereas the demand was to be endowed of the third part of 3 N 
honour of Clun, and of fix hundred meſſuages, two thouſand bas oe. 
* — land, &c. in Clun, and twenty-three other towns, and of the had made feifin 
e of Hoxſey; and a recovery by default; the habere fa- . de uns tone- 
ſeſmam was awarded with a writ to enquire of the value, for © % 5118 
in the huſband died ſeiſed : whereupon the ſheriff returned, quid Segen; 
t fecit ſelſinam de tertid Par te of the honor, hundredar. tenementor. certain 4 
(9. Jac, "6 6 
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| Howand of advocationis, VIZ. de uno tenemento S1VE firma in CLUN wocat, Wes. Lr 4 
— N_ TON Ferm, tunc vel nuper in occupatione WILLIELMI UN TO, &. be gooK 
and his Wirz. The error aſſigned was, That it was uncertain ; for a tene: % 
Palm. 2644 ment or farm” is uncertain; and therefore an ejectment 4+ ,. otherw 
(a) Ante, 125. ſuagio SIVE tenemento is ill (a): fo an indictment that he entered cale 13. 
Poſt. 633. into a meſſuage or tenement, was ruled to be ill: ſo in other places polizon 
Oro. Car. 189. after, it is de 13. meſſuagiis ive tenementis, cum terris, pratis, paſeui But C 


Sed wide 1. Ter. 


Nn 22 * eiſd. pertinentibus, tunc vel nuper in tenurd vel occupatine mitatioi 
after verdict. Of F. S. and twelve other tenants by copy: which was alledged to matter, 
be uncertain for the cauſe aforeſaid; and then being ill in this the actic 

point, and damages found for all, it is ill, &c. ment; a 

HovcnTox, Juſtice, inclined to that opinion; but a r Er.) 

USTICES held it to be well enough in aſſignment of dower, becauſe But th 

1t is but the return of the ſheriff, and needs not ſuch preciſe certainty find him 

as in declarations or indictments: and therefore it was ſaid by Lt, ret, by t. 


Chief Tale, that meſſuagium five tenementum in tenur. J. S. is good tle plain 
and uſual; and it would be infinite to ſet down here every of them nuch de 
by itſelf; but when he faith in the end that he hath delivered 28. Hen. 
them all by metes and bounds, it ſufhceth. Jide Old Bł. of Eu. 

226. 230. 242. 245. and New Bk. of Ent. 271. 275, 270. 


It was alſo moved at the bar, that the judgment being good, z ACTI 
is confeſſed, and the writ of ſeiſin well awarded, there is not error « m1 
in the Court in awarding execution; and no error can be 2 Phintiff. 
ſigned in the ſheriff's act in giving the ſeiſin and returning there-WM not a8 i; 
of. —DoDERIDGE was of that opinion, unleſs it were, as this ca vere ſpoki 
is, where damages are to be enquired, and judgment for then: WW the time « 
ſo as if for any of them it be ill, then the recovery of the damage ters gener 
being entire, it is ill for all. | ; nor any ſe 

A Sxcoxn ERROR aſſigned was, Becauſe the ſheriff hath gien thc time p 
the third part of the advowſon, et bona et catalla felonun, which !ig.— Sed 
are franchiſes, whereof the is not dowable.—Sed non allecatur fo ipoken, an 

Co. Lit. 32.4 they held that the return was good ; for of an advowſon, if it be a thief; fo 
groſs or appendant, ſhe is dowable. Vide 13. Edw. 2. Dower, vent, yet t 
161. 17. Edw. 1. ibid. 163. 11. Edw. 3. ibid. 80. 15. Edu. abe peren 
ibid. 8 1. And of franchiſes, parcel of the honor of Clun may ben he w. 
well aſſigned; and they may be parcel and appendant to the honor 
although they be not belonging to a manor, which is of an inf i 


nature. Wherefore the judgment and execution were 2 ASSUME 
Carr 13. Arundel againſt Mead. ep « toe: 
agen, FT JECTMENT of a leafe from Lady Morley of lands in aner 
demiſe for five county of Eſer; ſuppoſing that Lady Morley, on the firl s | ions 
22 4 5 Hof May, 14. _— demiſed them to the plaintiff for five yea old not 2 
fn ae; the lived fo ſong, by force whereof the plaintiff entered, vn fach 
fendant entered poſſeſſionatus; and that the defendant poſtea, v12. ſexte Mai, oe 2. an 
and ejected him tered and ejected him @ termino ſus prædicto nondum finite, t a tn ſhillin . 
from his afore- tra tenct. ve letter = 


— . The defendant pleaded not guilty ; and found for the plain 
bue exira tenet, by a jury at the bar. 


— It was now moved in arreſt of judgment, that the declaration 
the leffor was not good, becauſe there is not any averment of the life of the (ei 
then alive. at the time of the action brought; for if ſhe be dead, the tem 


Poſt. 637. determined, and he cannot have this action to recover the tem 
Hob, 208. 363. Moor, 268. x. Term Rep. 759. ls 
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LEA, Chief Juſtice, DoDERIDGE, and HougGnToN, held it to Azvxozr 
he good enough : for he ſhewing that the defendant ejected him 3 
i tmino nondum finito, thereby implies that ſhe is yet alive, for — 
otherwiſe the term is determined; and relied ſtrongly upon the 
caſe 13. Eliz. Dyer, zog. where in an ejectment of a leaſe his ſup- 
poſition that the perſon adhuc ſciſitus exiflit implies his life: fa here. 


But CHAMBERLAIN to the contrary ; becauſe in an expreſs li- 
mitation depending upon life it ought to be ſhewn by expreſs 
matter, and not by implication, that ſhe was alive at the time of 
the action brought: and the words nondum finito are in every eject- 
ment; and it ſeemeth that the caſe is the ſtronger, foraſmuch as 
the jury hath found him guilty, / 


But the other Juſtices held that it was not material; for they 
fad him guilty of the ejectment at the time of the entry. But 
ret, by the opinion of the three Juſtices, judgment was given for 
the plaintiff; and a writ of error being brought thereof, without 
much debate the judgment was affirmed, 15. £dw. 4. pl. 6. 
28. Hen, 8. Dyer, 29. Plow. 31. | 


Boſton againſt Tatam, Clerk. Care 5 


ACTION FOR THESE WORD S: „He was a thief, and ſtole An aQion will 
„my gold.” After not guilty pleaded, and found for the lie for ſaying a 

plntiff, it was moved in arreſt of judgment, that theſe words are u gie _ 

not actionable; for there is not any time mentioned when they ante 2 

were ſpoken, and it may be that it was when he was a child, or in, 

the time of queen Elizabeth, or before, ſince which hath been di- | 3 

rers general pardons, ſa as there cannot any loſs happen to him, ce, — fl 

nor any ſcandal, when the time is ſo uncertain ; for was intends 1. Com. Dig. 

tie time paſt, and not that he is ſo at the time of the words ſpeak- 177. 188. 

lnig.— Sed non allocatur ; for it ſhall be intended to be maliciouſſy - _ * 

poken, and to diſcredit him. And it is a great ſlander to be once ft 

a thief; for although a pardon may diſcharge him of the puniſh- 473. by 

ment, yet tae ſcandal of the offence remains; for pana poteft redimi, 

eupa perennis erit; and it ought not to be intended that it was 

Flen he was a child. Wherefore it was adjudged for the plaintiff, 


Porter againſt Philips, . Cat 35, 


ASUMPSIT, 2, July, 1620. In conſideration that the plain- A ;geafe of ay 
tiff would lend him ſeven pounds ten ſhillings, and would ac- ations and de- 

cet a bond of Sir George Manners of eighty pounds, and a letter of mands given as 
Morney to ſue it, and would promiſe to releaſe to the defendant en 
al actions and demands; the defendant aſſumed, that if the plaintiff — + — 
could not recover from the ſaid Sir George Mannors forty pounds a bond within 
Within ſuch a time, he would pay that forty pounds to him upon a certain time, 
queſt : and alledged in fact the lending Nin the ſeven pounds — Len obligor 
u ſhillings, and the acceptance of the bond of eighty pounds, and — —— 

e letter ot attorney; and that he, according to his promiſe, the — right 
thy the ſame day and year releaſed to the defendant all actions of aon aris 

6 demind« ; and that the defendant had not, according to his from non. pay- 
ww: (althou h he could not receive from Sir George Mannors — —_ x 
1 ſaid time, &e. et licꝰt requiſitus), paid to him the forty gjven after tho | 
— promiſe made. 
7. 5. Oo. 56, 70, b. Co. Lit, 291, 1. Lutw. 245. 2. Bulſt. 231. 286. Poph. 136. Cro, Eliz. 380, 
812 The 
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Pon vz The defendant pleaded non aſſumpſit; and found againſt hin; 
Tarn and now moved in arreſt of judgment, that the plaintiff by this 
e. releaſe (which he himſelf hath ſhewn that he made the ſame day 
after the promiſe of releaſing all actions and demands) hath extin. 
guiſhed this action, and therefore by his own ſhewing hath no 

cauſe of action. 


But ALL THE CovkT held the action to be well maintainable; 
for this releaſe is part of the conſideration, and the cauſe which 
gives him this action, and without making thereof he could not 
maintain this action; and although the releaſe is general of ll 
actions and demands, yet that doth not diſcharge what 1s future, 
and whereof he hath not any cauſe of action at the time of the 
releaſe made. Wherefore it was adjudged for the plaintiff (4), 


le) Vide ae Clerk v. Thompſon, 150. Hancock v. Field, 571. 


Canr 16. Stubbs again Cook. 


22 JPEMTITATE NOMINIS. For that in a replevin by Cut 
pominis lies after 1 againſt Ralph Stubbs for beaſts taken, he made cognizance a 
<> 5 bailiff to the Earl of Northumberland for an amerciament in a leet; 
awarded. whereupon they were at iſſue; and found for the plaintiff, and d- 
Ante, 5:0. 583. mages and coſts afſeſled, and judgment given accordingly. He 
Hob. 330. ſurmiſed that the ſuit was againſt Ralph Stubbs ſenior, and, exter- 
F. N. B. 268. tion being ſued, the ſheriff had endeavoured to levy the damages 
3 p. C. and coſts upon the goods of Ralph Stubbs junior, wherefore he ſued 
as. this writ to be diſcharged : and the writ was allowed, although it 
was after verdict, judgment and execution awarded. 


| Cart 17, Kynaſton againſt Lloyd and Others, 
| In the Exchequer. 


Land. given io J> JECTMENT for lands in Boditham in Denbighſbire, of a leaſe 
— * of 1" of Andrew Kynaſtonfor three years. Upon not guilty pleaded,and 
— by a trial in the county of Sa/op, being the next county, upon * 
wiſe's father to verdict the caſe was found to be thus: David ap Richards being 
 buſhand and ſeiſed in fee of the lands in queſtion (which were found to be of 
wife in ſpecial the annual value of twenty pounds now and at the time of the 2b. 
— mb ſurance), and having only two daughters and coheirs, v12. Mar- 
army oth - 5 5 Aynaſtun 
wiſe in jail ge- garet and Mary, by indenture betwixt him and John Ayn 

neral,remainder 27, Elia. covenanted with the ſaid 7ohn Kynaſton, in confideratio 
bo her fiſter in pf marriage betwixt the ſaid John Kynaſton and the ſaid Marg 
OT * and in confideration of one hundred and fifteen * to 8 
17. Hl. 5. c. 20, by the ſaid John Kyna/ton at ſuch days, to aſſure thoſe lands by : 
although the to the uſe of himſelf for life, and after to the uſe of the faid Jo 
valuable con- Hyngſtan and Margaret, and the heirs of their bodies; _ g 
— 7 to the heirs of the body of Margaret; remainder to the faid 2 
yas to the full and her right heirs, The aſſurance was made accordingly, - 
value of the the marriage took effect. John 2 paid the one hundi p 
— fifteen pounds. Afterward the ſaid John Kynaſton and Marys | 
ane, 174-474 had iſſue Andrew Kynaſton, leſſor of the plaintiff, The ſaid Jo 
9. Co. 40. . Kynaſjon died. His wife Margaret takes a ſecond huſband, — 
7. Co. 125. aliens by fine to J. Lloyd, the defendant. Andrew Kynaſton en hi 
ons 13. 2:4. for the forfeiture, and lets to the plaintiff, And, Whether 

Flows, 463. Moor, 93. 2 50. 716, Dyer, 248. Co. Lit, 366, a. Cro, Car. 244. Cro, Elia. % 5% 
F: Fon. 261, Plowd, 464. Onflow's N. P. g6, | ere 
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xere an eſtate within the ſtatute of 11. Hen. 7. c. 20.? was the ſole 
queſtion. 

t was ſeveral times argued at the bat on the plaintiff's part by 
Jom JEFFERY and GLANVILE, and by SERJEANT JONEs and 
GzoRGE CROKE on the part of the defendant; and much enforced 
on the plaintiff's part that it was within the words and intent of 
the ſtatute, it being purchaſed by the huſband for a valuable ſum 
of money accotding to the eſtate; for it is but a reverſion ex- 
peftant upon an eſtate for life of twenty pounds a year, for which 
one hundred and fifteen pounds is a ſufficient conſideration. 


But againſt it was argued, that it was the land of the wife's fa- 
ther; ſo it is an inheritance moving from the anceſtor of the wife, 
ind is in confideration of marriage, which is intended the princi- 
pal and original conſideration: although there be payment of mo- 
ney, yet this is a real conſideration, the other but perſonal, which 
1s not regarded ſo much, and therefore it is out of the ſtatute of 
u. Hen. 7. c. 20. Alſo it is as a gift in frantmarriage, where the 
donees have an inheritance by thoſe words : ſo here. 


And ALLTHE Bakons were of opinion, that this is not any 
jointure within the ſtatute of 11. Hen. 7. c. 20. becauſe the land 
noved from the wife's father, and her advancement in marriage is 
Intended to be the cauſe of the gift, and not the money : and this 
ppears, becauſe the limitation is to her and her huſband in ſpecial 
til, and after to the wife in general tail, and, for default of her 
ſve, to her fiſter in fee; ſo as the father principally intended the 
urancement of his daughter: and although the huſband paid one 
bundred and fifteen pounds, that is not intended as a valuable 
price for the land, but to have the eſtate limited to him as well as 
his wife, ſo as he might have the lands although he had no 
ue. Wherefore it was adjudged for the defendant. 


A caſe was cited 36. Eliz. in the court of wards, where Smith, 
leing ſeiſed of lands of the value of twelve thouſand pounds, by 
ndenture covenanted with Sir John Littleton, in conſideration of 
marriage betwixt Miilliam Littleton, ſon of the ſaid Sir Jobn Little- 
in, and Margaret, daughter and heir of the ſaid Smith, and for 
tlirteen hundred marks paid by the ſaid Sir John Littleton, to aſ- 
fure the lands to the uſe of himſelf for life, and after to the uſe of 
inith for life, and after to the uſe of William Littleton and Margaret, 
nd the heirs of the body of the ſaid William on the body of the 
ad Margaret, remainder to the right heirs of William Littleton, the 
ands being holden by knight-ſervice in capite. The marriage took 

; the conveyances were made accordingly ; afterward Smith 
The queſtion was, Whether this was a conveyance within 
tte ſtatute of 32. Hem. 8. c. 1. for the advancement of his child, 
int the king Tould have a third part, or as a conveyance for that 
bind (for then the king ſhould have nothing)? And it was e- 

Wed, that it was a conveyance within the ſtatute of 32. Hen. 8. 
di although money was part of the cauſe, yet the principal cauſe 

' intendrment was the daughter's marriage and advancement. 
Wherefore, by advice of the Chief Juſtices upon a caſe made and 

before them, it was reſolved to be within the ſtatute, and 
iecree made accordingly, 
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Casz 18. Webb againſt Cook. ; . — 
If the ſpiritual PROHIBITION to ſtay a ſuit in the eccleſiaſtical court at N. cauſes, 
court —_ a ** wich for defamation, and calling him“ whoremaſter,” and (2+. WM held it 1 
Eon . ing that © he had a baſtard :” and ſhews, that the defendant, win Wl verſed. 
irs proceecings ſued in the ſpiritual court, was ſentenced for this cauſe of having But 1 
ſhall be prohi- à baſtard, and ordered to keep the baſtard, at the ſeſſions at Ny- pain, 2 
bited. wich, and, notwithſtanding, they would examine this again in the 1 
Ante, 535. ſpiritual court: and upon this ſuggeſtion the defendant demurred, neither! 
— — IT was ADJVDGED, that the prohibition ſhould ſtand; for, WW tion upe 


r.Roll.Rep. 61. being ſentenced to be the reputed father by the juſtices of pe Wi and the 
4. Com. Dig. at the ſeſſions, which is by authority of the ſtatute law, it cannot the defe1 


3 be now impeached in the ſpiritual court nor elſewhere; and i makin 
be 2-253 are concluded to ſay the contrary until at. be reverſed. | is iſſuabl 
| Tor 
Casz 19. Samms againſt Mercer. hall . 


u. 1f a plea of TYEBT againſt an executor upon an obligation of forty pound, it was fa 

—— 8 fa- D The defendant pleaded three judgments in debt in the court of WF home or 

tisfy the judg- Rocheſter, and one judgment in this court, prout- patet per recyrds upon the 

= pleaded prædicta, and that he had not aſſets to ſatisfy thoſe judgments; Where 
good, or if it . | * 

need be averred Whereupon it was demurred: Fixs r, Becauſe he doth not . firmed; : 

they were for a Prout patet per ſepuralia recorda, and conclude every of them ſere-· it to be v 


juſt debt? rally prout patet per record in the ſaid court, &c. (a). 


$. co. 132. SECONDLY, It is not ſhewn what ſums he had in his hand; to 
9. Co. 199. ſatisfy, ſo as the Court might know and adjudge thereupon. | 
mo prot THIRDLY, Becauſe it is not averred that they were vera et jufi WHE 
2 Bac. Ab: 434. debita whereupon the judgments were given. | ng 
Coup 422-424. DopkRI DOE held that it was ill for all thoſe cauſes. _ _ * * 
3 + Lev. aco. HovcnToON. held it to be ill for the ſecond cauſe. big, at 1 
3 The CulEr JvsT1ce, for the firſt cauſe, but not for the otla. e was f 
1. Salk. 1. 520. QHAMBERLAIN, 7r/tice, was abſcnt, whereupo 
Ante, 182. Wherefore they all agreed, that for the one cauſe or other the — perfe: 
plea was ill; and therefore it was adjudged for the plaintiff. J at whic 
9. Co. fel. 109. Merial Treſham's Caſe. 1 
(a) By 4. & 5: Ann. c. 16. no ex- for cauſe of demurrer, See allo 16. * 
ception ſhall be taken for want of prove 17. Car. 2. And Al 
patet per recordum, unleſs ſpecially ſhewn void by re 
| OED: : and all th; 
Cas: 26, Arnold Wating againſt Perkins. Hough it 
Hilary Term, 17. Jac. 1. Roll 1047.. © ; (ict * 
In debt on a JEAROR of a judgment in the common pleas, where in debt) Judged for 
guantum meruit declared, That on the 5th OH. 15. Fac. 1. at London, In ſoc 
for work and a pariſh, the defendant retained him quod aptaret et-conficeret for by F 
32 a doublet and hoſe, and for that purpoſe that he bought ſo mut BT 1 
r, * , . 2 > tans for th 
tion need not fatin at ſuch a price, and other things at ſuch a price, ef 4 
P F 
ſtate either the et confecit for him a doublet and hoſe, and deſerved for his labv! Fas 
22 — fo much, which in all amounts to ſo much; per quod actis ac — sat 
wes ef The defendant pleaded non debet; and found for the plaintif 3 
veidict te and judgment given accordingly; and error affigned by Baie or pla 
court will pre- AN , p tout 
hereby he 


_ — FirsT, That he faith, quod 2 et confecit, and doth not f 
to the plaintiff, the day nor place, and that is iſſuable. Ol 


Dougl. 68 Zo | / 
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&£cOoNDLY, Becauſe he doth not ſhew that he delivered them Wazrxe 
to the plaintiff, or was ready to deliver them.—And for theſe — 

cauſes, upon the firſt motion, ALL THE COURT (ab/ente LEA) Rand 
held it to be erroneous, and gave rule to have the judgment re- 

verſed. 


But two days after, COvENTRY, Attorney General, moved it 
gain, and produced the hands of all the prothonotaries of the 
common pleas, that declarations in debt are uſually in that form, 
neither mentioning the day nor place of the making; but in an ac- . 
tion upon the caſe, in an aſſumpit, they uſed to mention both : 
and the reaſon thereof (as CovENTRY urged) is, becauſe in debt 
the defendant might gage his law, and the time or place of the 
making ſhall not be traverſed ; but in an action upon the caſe it 
is iſſuable, and therefore ought to be alledged. 


To THE SECOND Porn, He ought not to alledge delivery, but 
hall come on the other part, if he will bar him of his action; for 
it was ſaid, that a taylor ſhall not be compelled to bring them 
home or deliver them until he be paid for them, or be ſatisfied 
upon the delivery, and that is to be proved upon evidence. 

Wherefore for theſe cauſes the judgment was afterward af- 
firmed; and ALL THE CouRT (abſente LEA), mutatd opinione, held 
it to be well enough, eſpecially after verdict. 


Langley againſt Payn; Cas 21. 


WHERE the verdict being imperfect, a venire ſacias de novo WAS If a venire fe- 
awarded, and then a general verdict given againſt both de- cias d novo be 


endants, whereby they were found guilty : — 
And now moved in arreſt of judgment, That this is a void ver- notwithſtand- 


ict, at leaſt as to the wife, becauſe, before, by the firſt verdict ing it is conti- 
ſhe was found not guilty, which appears upon the ſame roll — 3 
whereupon the venire facias was awarded ; and as to her the verdict 3 wenn 
vas perfect; and the venire facias being awarded for the trial of the defendants, 
fhat which, was imperfect, the then finding here of the ſame treſ- is a nullity. 
pals, * that ſhe was guilty,” where the contrary was found before, Ante, 210. 
merely a void verdict. 2. Roll. Ab. 722. 


And ALL THE CourT held, that the firſt verdict was merely _ 2 
id by reaſon of the imperfection therein, and is as no yerdi&; 
and all that is found therein is void, and not to be teſpected, al- 
though it be entered in the ſame roll. Wherefore thc — ver- 
dict is good, being found upon better evidence: and it was ad- 

Judged for the plaintiff. 


Steward againſt Coles. THEY 57 Cann 22. 


DEBT upon an obligation of a thouſand pounds, conditioned N. If in debt 
for the payment of five hundred pounds at ſuch a day. The on bond tender 
Gfendant, after imparlance, pleads tender of the ſaid five hundred © = 


pounds at the day and place of payment, and that none was there — — 
o receive, and that he 1s yet ready to pay. | out — 


The plaintiff thereupon offered to demur, becauſe he doth not 26? 
plead tour tnpe pri; and although he tendered it at the day, Tut. 226. 239 
Fhereby he faved it for the time, yet as he doth not plead rout Y — * 
, } Salk, 622, 1. Ld. Ray, 254+ 
8 1 4 temps 


- — . Doe * <g — 
”. & — 23332322. — CD — .. : 1 
- ———— —— — — n — — 2 h — 
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STrwany temps priſt, it ſhall be intended that he hath forfeited his obliza. 
againf tion; and whether he ſhould have judgment or no was much 
cor ta. doubted. | 

The defendant therefore durſt not inſiſt upon his 2 but paid 
(by direction and mediation of the Court), in ſatisfaction of thy 
ſaid debt, coſts, and damages, one hundred pounds beſides the five 
hundred pounds. Vide Dyer, 300. This plea held good 21. Han.) 
pl. 74+ 36. Hen. 6. pl. 13. 5. Edw: 4. pl. 141. 


c 23. Sir Bernard Grenvile again/t Sir Nicholas Smith, Executor 
5 of Sir George Smith. 


A judgment COVENANT. For that the teſtator covenanted by indentun 
upon a vcrdict to pay for his daughter Grace's marriage with the plaintiff's 
enters enter fon four thouſand pounds at ſeveral days, and for non-payment 
©» os * of four hundred pounds at one day the action was brought. The 
amendable by defendant pleaded non / fadtum er,; and found for the plain. 
8. Han 6. c. 12. tiff; afid damage found four hundred and twenty pounds, and for 
Poſt. 632. coſts fiſty-three ſhillings and fourpence, and the coſt increaſed 
Ante, 155. by the Court to twelve pounds. The judgment entered upon the 
1. Roll. Ab.206. pgſſea was, ** qudd recuperet damna pradifla, amounting to four hun. 
2 Je « dred and thirty-two pounds, de bonis teſtatoris, fi tantum habeat it 
Co. 3 % manibus, c. et fi non pro miſis pred. de bonis propriis, Sc.” But 
554. the entry of the judgment upon the roll was, ** quod recupert 
x. Com. Dig. ©* damna pred. attingent. ad four hundred and thirty-two pounds, 
335- de bonis-teflatoris, fi tant. Wc. et fi tantum in manibus ſuis non habet 
Cow'p.497-425- 4 fe damna prædicta de bonis defendentis propriis, where it ouglt 


Dou I. 116.135. - D 
Tor. — to have been, . tunc miſe predift. We.” 


Hereupon a writ of error was brought, and the record removed, 
and the matter upon the entry of the judgment was aſſigned for 
error: and it was now EE in the _—_ bench, that it might 
be amended ; for there was not here any defect in the Court, not 
in the prenotary who ſigned the judgment, but in the clerk who 
entered it contrary to his werrant ; for the entry upon the pyſi 
was well, and that was his warrant for entering it updn the rol, 
which being entered otherwiſe is a mere default in the clerk, and 
is amendable by the ſtatute of 8. Hen. 6. c. 12. (a).— And 41 
THE COURT was of that opinion upon view of the poſtea, and upon 
examination that it was ſo before the entry of the judgment; fo 
it was awarded to be amended according to the roll: and it va 
amended accordingly, although it was objected that the recon 
. was removed. | 


{a) See 16. & 17. Car. 2. c. 8. and 4. & 5. Ann. c. 16. fl. Geo. 1. c. 13. 


Ancod in bB. But it was held, that the record was not to be removed, but the 
may be amend- tranſeript thereof, therefore it might be well amended ; and 
e4 after error though the record itſelf had been removed, yet it is uſual in t 
b z. common pleas, upon ſuch a miſpriſion, to amend the record 2 
mo" is before them; and ſo if the king's bench will amend it, 

—— 259, ſhall not be ſeveral records before them: wherefore it was d 
—— amended.— But afterward in Hilary Term 19. Fac. 1. upon _ 
1. Will. 337, tion Mledged in the 1 a certiorari was awarded to cert f 
Cow. 841. it; and aſter diminution, it being certifiad according to the 
Decxl. 116.135. ment, the judgment was affirmed. | Hil 
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Hilary Term, 

19. Jac. 1. In the King's Bench. 1 
Sir James Lea, Kut. Chief Juſtice. | 
Sir John Doderidge, Kut. | 
Sir Robert Houghton, Kut. Juſtices. 
Sir Thomas Chamberlain, Kut. 


Sir Thomas Coventry, Kut. Attorney General. 
Sir Robert Heath, Kut. Solicitor General. 


Bennet againſt Tabram. 939 1 
Mi. haelmas Term, 19. Jac. 1. Roll v4 1 
Ave FOR WORDS. Whereas Sir JFilliam Ayliff, To fay ® Thou 


knight (to whom the defendant was ſervant), was robbed £ art a main- 

of divers goods by perſons unknown; that the defendant, ,, wr — 

to ſcandalize the plaintiff, ſpake theſe words: Thou art a main- « geal my mac- 

" tainer of thieves to ſteal my maſter's goods“ [innuendo the goods & ter's goods,” 

df the ſaid Sir William Af who was robbed). is — 
The defendant plcaded not guilty ; and found againſt him; and * 


damages ten pounds. 

After verdict TowsE, Serjeant. moved in arreſt of judgment, 
that theſe words are not actionable; for he doth not ſay, that he 
maintained them in the felony, nor knew them to be thieves ; and 
one may maintain thieves, not knowing them to be thieves. | 


Sed non allecatur ; for the words are to be taken in the moſt ſlan- 
terous part, as he ſpake them. DoDErIDGE cited a caſe in this 
court, * Thou maintaineſt pirates who rob upon the ſeas;“ and it 
vas adjudged that the action lies: ſo here. Wherefore. it was 
ajudged for the plaintiff. . 


Eardley againſt Turnock. 8 
Michaelmas Term, 18. Jac. 1. Rell 1114. 


FRROR of a judgment in the common pleas. The error aſ- A variance as 
ligned was, Becauſe the writ original in the common pleas to damages be- 
(which was removed hither) was, Thet Eardley was ſeiſed in fee tween the ori- 
of a meſſuage and ſixty acres of land, ſixty acres of meadow, and Bin- —— — 
eighty acres of paſture, in Heyton ; and that he and all his anceſtors ed aft 
had common appurtenant in two hundred acres of waſte ; and verdi& by 
that the defendant had encloſed three acres thereof, and diſturbed 18 Ez e. 
lim of his common to the plaintiff's damage of forty pounds. The Ante, 128. 
— ſuppoſeth it to the plaintiff's damage of one hundred - — _— 
— | Co. 102. 
80 f. hi . . 2 . . March, 105. 
or this variance betwixt the original and the declaration it Term Rep.C.B. 
vas objected that the plaintiff ought not to recover, but ſhould 25'- 
barred ; for otherwiſe, it was alledged, the king would be de- — 
ed in his fine; and it is not a trial without an original, but it ö 
541 ll original. | 
But 
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FanD⁰ν,ð But ALL THE Cour held, although it had been a good ex. knowing 
* ception in the common pleas before the plea pleaded for the u-. vis. wit! 
Noe Rx. Tiance, yet now being yy verdict upon not guilty pleaded, the 44. ſana 
jury finding but twelve-pence damages, it is well enough, and not : * pre 

aſſignable for error. But if the verdict had found more damage; Farm 

thaff were compriſed in the writ, and leſs than is in the dechn- . 4/1. te 

Ante, 128. tion, yet it had been ill, and the judgment erroneous, for there mage, & 
is not any writ to warrant it; but when the damages are leſs than 


they are in the writ or count, it is otherwiſe: wherefore it wa The de 
held to be no error at the common law, eſpecially now upon the and it 
ſtatute of 18. Eliz. the variance not being in matter of ſubſtance 40%, 2 
or in point of the judgment. Wherefore it was held by all th: FIRST 
Juſtices to be well enough. | other wiſ 
In an action for A St cO ERROR aſſigned was, That the declaration ſuppoſeth 4 
eiturbance of common to fixty acres of land, fixty acres meadow, and eighty rp F 
common, 2 acres paſture; and the verdict finds that he had common to 2 EY of 
riznce between . It 15 war 
the verdict and meſſuage, and ninety acres of land, meadow and paſture, thera f are, 
the preſcription 2 and for the reſidue, that he had not common ; ſo that aer 
33 not fatal, they have not found ſuch common whereof the plaintiff count; M erWIs 
Ante, 46. no more likewiſe do they ſhew the quantity of every the acres of SECON 
3.Com.Dig. 36. the land, meadow and paſture relatively, but confuſedly to t after tl 
— — — acres of land, meadow and paſture: wherefore this is not 231261 
rk hy ry any ſuch common as the plaintiff declares. —Sed non allocatur; for Chef Ju 
1. Ter. Rep. 235. the common is but the inducement to the action, and the ſub- tendant a 
24%. 447- ſtance is the incloſure which did the tert: and if he had common 
to more or leſs land, it had not been material in this action or 
upon this iſſue ; but if it had been a ſpecial iſſue whether he h +... + 
common for ſo much land, it might peradventure have been other- * 
wiſe. Wherefore, &c. | | 
Plaintiff ſhall be A THIRD ERROR aſſigned was, Becauſe the judgment is, 9 * 
eee defendens ſit in miſericordia, and alſo the plaintiff in miſericordi j Wil , i * 
*To*s that are Falſo clamore, &c. for that land which is found againſt hm; * 15 f 
found againſt Whereas he ought not to have been in mi/ericordia, for it is not ma- wr yo 
bim. terial: as in an action for words, when part of them are found for tn; ey | 
. Roll. Ab. 2 16. the plaintiff that they are actionable, and part found againſt him, R - 
— the plaintiff ſhall not be in miſericordid, becauſe it is not material, . The 
, 7 | : 
4, 4 Vide 6. Ediu. 6. Dyer, 75. them, anc 
Moor, 62. DoDERIDGE and CHAMBERLAIN held it to be no error; for brought. 
Cro. Eliz. 699. inaſmuch as he declares falſely, although he hath cauſe to recove!, Tux F 
ja — Dis. he ſhall be in 1 becauſe his complaint was falſe in ſous 13 
An. 72. Part. Vide 8. Co. 62. a. Beecher's Caſe. writ 2 "= 
| But LEA. Chief Juſtice, doubted thereof, wherefore he would a- ded non 
viſe. But afterward in Eaſter Term 20. Fac. 1. it was moved agui the judgr 
the firſt day of the Term, and, notwithſtanding any of thele ei- Bok of E 
| ceptions, the judgment was affirmed. Vide poſt. 636. | A Srec 
. 0 . x warle 
cr 3. Sir William Pope againſt Lewyns. where the 
A deoararion A CTION ON THE CASE. The declaration tated, Thi * 
founded on 4 the defendant, on 31. May, 19. Fac. 1. had bargained with h 10 
warranty muſt the plaintiff to ſell him a mare, the defendant then and der er 4 
warranty was made at the time of the ſale, Ante, 197.— Dyer, 76. 1. Roll. Ab. 9/7. 1. an Wherefo, 
Dig. 167. 172, Stra. 414. Cowp. 814. $18. Dougl. 18. 21. 1. Term Rep. 345+ 2+ Term. Rep. 745 "ay" 


knowing 
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knowing the ſaid mare to be lame, et variis infirmitatibus deficere, Sia Wu. Pore 
112. with ſpavins, ſplents, et ad laborand. impotentem, equam præ- 12 
dia. ſanam et abſque aliqud infirmitate WARRANTIZAVIT, et candem by ue 
eum pred. 3 1. Maij, 19. Fac. 1. pro 20l. apud LonD. &c. eidem 

WiLLIELMO falsd et fraudulent. adtunc et ibid. vendidit, et fic diftus 

tefend. fallaciter decepit the plaintiff of the ſaid mare to his da- 

mage, &c. | | 

The defendant pleaded not guilty ; and it was found againſt him: 

and it was moved 1n arreſt of judgment, that the declaration was 

not good, 


FigsT, Becauſe he doth not ſay warrantizando wend: di: ; for 
otherwiſe it may be that the warranty was at one time and the ſale 
at another time, although they both were in one day, and then the 
action is not maintainable. And although the precedents in the 
Bat of Entries be in this manner, it was anſwered, that there 
it is warrant. vendidit ; which being ſhortly writ may be expounded 
warrantizando, which conjoins it to the ſale; but as it is, it may be 
'otherwiſe intended, and then the declaration is not good. 


SECONDLY, This declaration is uncertain for want of the word Certainty, 
et after the warrantizavit; for as it is, it is inſenfible.—And Do- Cowp. 682. 
DERIDGE and C4AMBERLAIN were of that opinion; but LEA, Dougl. 158. 


Chief Juſtice, did not deliver any opinion. Wherefore, the de- , Term Rep. 
fendant appearing, the plaintiff declared de novo. et 
Burbolt againſt Kent and Anne his Wife. _ 


Trinity Term, 19. Jac. 1. Noll 3 and Michaelmas Term, 18, Tac, 1. 
Roll 3081. in C. B. 


RAVISHMENT of ward of one Edward Beetiſon, ſon and heir on a judgment 
of one Edward Beetiſon, at Swarley. For that the ſaid Edward on a penal ſta- 

Beetiſon the father held a meſſuage and twenty acres of land in tute, the de- 

Searley, and twenty acres of land in Thorp in the county of Lincoln, _—— * 

of the plaintiff, as of his manor of Swarley in the ſaid county, by 1 348. 

knight's ſervice, and died in his homage, his heir being within , _ 

age, viz. of the age of two years; and the defendants raviſhed him, - — * 

de. The defendants pleaded not guilty ; and it was found againſt 2. Rol. Rep, 

them, and judgment given for the plaintiff; and now error thereof 400. 

brought. | Savil, 62. 


Tux FixsT ERRoR aſſigned was, Becauſe the judgment is againſt Lug _ 


them quod capiantur, whereas there is not any vi et armis in the 2. Hawk. P. c. 

writ or count; ſo the judgment ought to have been in miſericordid. 378. 

ed non allocatur ; for being an offence againſt the ſtatute law, 2**5: 5.7 
. . . '& Mary, C. 12. 

the judgment is well enough; and ſo are the precedents in the 

Buok of Entries, $68. 


A SECOND ERROR aſſigned was, Becauſe the venire facias was In * raviſhment 
& Swarley, whereas it ought to have been de manerio de Swar ley © of ward” the 
vhere the tenure is alledged, or from thence and Thorp where the — 
lands lie.— Sed non allocatur; for, the iſſue being not guilty, the ra- fon — 
nſhment being alledged to be at Swarley, the trial is well enough; where the fact 
but if the iſſue had been upon the tenure, it had been otherwiſe, is alledged, 

br then it ſhould have been of the marior and of the ſaid village. Cro, Car. 162. 


— notwithſtanding theſe errors, the judgment was af- 
5 Maſon 


| 
| 
ö 
| 
bf 
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| | dict was 

Cart 3. Maſon and Others againſt Fox, Stephenſon, and Thorp. de clerk 
lars In Hil, 

Hilary Term, 18. Jat. 1. Rell . bs. 7 


A miſprifion of FJECT MENT in the common pleas; of a leafe of Robert T;r: Wl dict. / 
eee ve whyt: and judgment being given for the plaintiff upon a ver- — | 
Cn a. dict, error was thereof brought and aſſigned, Becauſe the judgment WM error, fo! 
ment variant Was, — recuperet verſus FRANCISCUM STEPHBNSON poſſeſſion of N part of tl 
from the ver- a meſſuage, ſixty acres of land, fifteen acres of meadow, and fifteen being but 


dit may be acres of paſture; whereas the verdict was entered, that he was was order 


— 4 found guilty of tlie ejectment of a meſſuage, ten acres of meadow, WM firmed. 

: and thirteen acres of paſture, and for the reſidue riot guilty ; ſo 2 In Eaſt 
CLANS there is not any land in the verdict, and a leſſer quantity of mea- WM judgment 
1. Sid. „%. dow and paſture than is in the judgment. And it was moved that ſhould be 
1. Vent. 132. It was amendable; for it is the miſpriſion of the clerk, who ought WM judgment 


Cro. Car. 442+ to have entered the judgment according to the verdict, and the WW king's be: 
I Mod. 112 paper copy for entering the judgment was right enough; ſo that ¶ of dimin 


— FO the miſ-entering of it upon the roll was amendable by the ſtatute In Mic 
3156. 11382, Of 8. Hen. 6. c. 12. But it was objected that it was not amend- Vie, for 
Ld. Ray. 1570. able; for being in point of judgment, it is always imputed to be ¶ upon not 
2. Will. 30. the act and error of the Court, and not merely the default of the FEME in 
_ ag Dis. clerk: as where a capiatur is entered for a miſericordia, or a conceſ- BARON £ 
8 ſum oft — where it ſhould have been a con/ideratum eff, &. brought ; 
425. 841. it hath been adjudged to be error, and not amendable. And there- leas it ap 
. 1 upon it was much debated whether it might be amendable. k, it v 
1. Ws 
233- All the Juſtices of the king's bench and Barons of the exche. WI _ 
er wete aſſembled to conſider thereof; and they all agreed and mr 
reſolved (except T ANFIELD, Chief Baron, who doubted thereof, In Mich 
(upon divers precedents ſhewn to them), that it was amendable, WW Ve ba 
and not like to the caſes put; for the entry of a capiatur inſtead ofa rage o 
 miſericordia is an error in point of law, and cannot be imputed to Wi fic partie 
the default of the clerk, the clerk having nothing to induce him Juſtices o. 
either ways; but here the verdict is the guide to the judgment, entered fo 

and the Court direct the judgment to be entered according to that 4, Gc.; 
verdict; for the judgment is but the conſequent of the verdid, ſhould ha) 
and when the verdict is before the clerk to enter his judgment, it vas held t 

is but his mĩſpriſion that he did not enter it according to the ver- 

So eſpecially here, when the entry of the judgment in the pa- But the 
per is according to the verdict, and the mT on the roll is in ſppoſeth 
another manner and diſagreeing from the verdict, and fo a mere termettum 
miſpriſion of the clerk, and no default in the Court: wherefore it knight, by 
is amendable. | ace, and 
To induce the Court thereto divers precedents were ſhewn, v. — 8 
Trinity Term 35. Hen. 8. Roll 53. Whitfield's Caſe, where the vet- "vx ** 
dict was miſ entered contrary to the notes, viz. where in debt Fray 
. . *, » . betwixt . kg 
wpon an obligation the condition was to deliver corn 3 
Chriflmas and the Annunciation, the iſſue being joined upon Pr "M Bis | 


formance of the condition betwixt the Feaſts aforeſaid, and we 
found for the plaintiff, as appeared by the note upon the dorſe : 
the writ, but veidict was entered, guod non deliberavat the fa 

corn ad Feſta predifa, and judgment for the plaintiff; and ener 
being brought for that the verdict was not found accordin to : 
iſſue, becauſe it afterwards appeared by examination that 43 
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act was well given upon the iſſue, and was but a miſprifion of M. 
the clerk, it was amended, and the judgment affirmed. ag ainf 


In Hilary Term, 42, Eliz. Rell 673. in the king's bench, Step- 3 
wth v. John Morgan Molſ, the judgment was, quod recuperet ver /. — Eliz, 865, 
redit; Morgan in an action for words; and error being thereof * a 
— in the exchequer-chamber, and this matter aſſigned for 642, 
error, for Morgan is neither the ſirname or chriſtian name, but 
art of the ſirname, and although it were in the judgment, yet 
nk but the default of the clerk in entering of the judgment, it 
was ordered to be made Morgan Molſ, and the judgment was af- 
firmed 


In Eaſter Term, 8. Jac. 1. Roll 525. John Chelly v. Stoten, Aſſump/it, In entering 
5 was eat quod — , Henricus recuperet, where it — —_— 
ſhould be prædictus Johannes recuperet, and error brought upon this — — 
judgment, and aſſigned in that point; which being moved in the record be mit- 
king's bench was amended, and made 7ohannes; and upon a writ named, it ſhall 


of diminution was ſo returned, and the judgment affirmed. 3 
In Michaelmas Term, 12. Fac. 1. Roll 1106. Nelſon v. Skeits and his W 


Hife, for words of the wife, the verdict was found for the plaintiff, 1. Vent. 217. 
yon not guilty pleaded, and the judgment entered, et predif, le ro. Car. 594. 
FEME in miſericordid, where it ought to have been, guid prædicti le 2 my 
BARON r FEME ſerrent in miſericordid ; whereupon error was ,, on 4 
brought ; and foraſmuch as upon examination in the common Kol. Ab. 257. 
kas it appeared that the judgment was well entered in the paper- 1. Vent. 2:7, 

k, it was awarded in the common pleas to be amended ; and Sto. Car. 594. 
upon diminution alledged, it was certified, amended, and the judg- I 
ment affirmed. 


In Michaelmas Term, 17. Fac. 1. Roll ac) 5. in the caſe of Sir George Judgment in 
Sherley baronet v. Underhill, in a quare impedit to preſent to the ] impedit ta 
nicarage of the church of Nether Elington in the county of Warwick, 3 
de parties being at iſſue, it was found for the plaintiff before the church, inſtead 
Juſtices of niſi prius in the county of Marwict, and judgment was of the vicer 
entered for the plaintiff, gud recuperet pre ſentationem ad eccleſiam % the church, 
4, Cc.; and | = ann error brought, becauſe the judgment — wage 
hould have been ad vicariam ecclefiee, and not ad ecclgfiam ; and it eb. 4. 
was held to be a manifeſt error, N Hut. * N 
1. Roll. Ab. 206. Vent. 132. Cro. Gar. 580. 

But then exception was taken to the writ of error, Becauſe it A variance be- 
lippoſeth the record to be inter GEoRG1UM SHERLEY militem et tween @ writ of 
termettum and Underhill, whereas Sir George Sherley never was e andthe re. 
knight, but a baronet only ; and it was held to be a manifeſt vari- _ = —— 
ace, and that the record was not removed. Then it was moved in — 
e common pleas, that that judgment ſhould be amended ; and ſo when he was 
was, by order there; which is a ſtronger caſe, that being a judg- #70 only, is 
kent at the aſſiſe, Vide 11. Hen. 7. pl. 2. & 23. 21. Hen. 7. pl. 31. tl. 

0. Edw. 4. pl. 47. 22, Edw. 4. pl. 46. 30. Hen, b. pl. 1. 8. G. 

md many more precedents of amendments in the Caſe of Wolf v. Stepney, , Roll. Ab. 

le Eliz, 865. pl. 44. . 329. 

2. Hawk. P. C. 422. 2+ Bac. Abr. 204, Cowp. 407. 844. Dougl. 116.233. 
See 36, & 17, Car. 2. c. 18. | 


Ellis“ 
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Ellis“ Caſe. | 
The caption of JNDICTMENT upon the ſtatute of 8. Hen. 6. c. 9. of forcible 


an indictment entry. 


of forcible en- 4 . . . 
try need not te- The FIRST Exckrriox was, That the inquiſition was taken 


cite the nec a before A. and B. juſtices of the peace; and he doth not fay, 1. 
diverſas, æc. mon ad diverſas felomas tranſgreſſiones, &c. ſo they have not an 


Catz 6. 


Ante, 32. wer to enquire.—SED NON ALLOCATVUR ; for upon this ſtature, 
2 w_ Juſtices of the peace only, although they be not juſtices ad aud 


Co. Lit, 57. dum et terminandum, Wc. have authority to enquire. 


1. Hawk. P. C. 283, 294. . | : 

An indidment . SECONDLY, Becauſe the entry is ſuppoſed in unum 7 
of forcible entry ide domum, which was alledged to be uncertain, as a meſſuage oz 
in won me. tencment hath been ruled to be ill.— SED NON ALLOCATUR ; for 
gium fre de- it was ſaid, true it is that an entry into a meſſuage ſive tenement 
mw, is g00d. js not good, becauſe tenementum is uncertain what- it is; but mee 


My" 03. uagium SIVE domus are one and the ſame. 
2. Roll. Ab. 80. Cro. Eliz. 189. 1. Roll. Rep. 334. 1. Hawk. P. C. 232. 


An indicent Tuix Dr x, For that the indictment is, That he was /cifitus, fer 
of forcible entry, <p Rag : 

Beckie ing be paſſeſſianatus, which is not certain. —SED NON ALLOCATUR, for 
was ſcifitus fue it is of a meſſuage /i, domum, adbuc exiſtent. liberum tenementum, 
poenatus is Which proves, that he was ſeiſed of ſuch an eſtate, whereof he 
good. might be difſeiſed. Wherefore the indictment was good, and Eli; 
Salk. 260, ſubmitted himſelf to a fine, &c. | 

1. Hawk. P. C. 283, 284. | 


Horſeman again Obbins. 
Michaelmas Term, 19. Jac. 1. Rell ? . 


If a condition DEBT upon an obligation of one hundred pounds, conditioned, 
be toindemnify; That if he fave harmleſs, and indemnify the plaintiff and his 
a plea ee ace lands in Stretham in the county of Surrey (demiſed by one Jie 
good without Gray, and one John Beavis, by indenture of ſuch a date, during 
ſhewing how. the term in the ſaid leaſe) from an annual rent vf twenty pounds 


Rs 353- reſerved upon the ſaid leaſe during the ſaid term, that then, &c. 
2. Co. 4- 2. 


Cat 7. 


cd Lhe. The defendant pleads, quid d tem pore conſectionis I obligatiri: 
Moor, 8 3. Huc uſque exoneravit et indemnem conſervavit the plaintiff and all tie 
2 Ehz. 2 faid lands from the ſaid rent; et hac, &c. : 

2. Vent. 2 


Hob. 35. And it was thereupon demurred, Becauſe he doth not flew 
4 Bac. Abr. que modo exoneravit et indemnem conſervavit ; for being a plea in the 
. affirmative, he ought to ſhew how, that the Court might adjudge 
65. White v. thereof: but if he had pleaded in the negative non damnificatus, it 
Cleaver inpoint. had been good without further pleading. 

14. Ray. 1416- And of that opinion was THE wHoLE CourT : wheretor, 
1 without argument, it was adjudged for the plaintiff, 
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Faſter Term, 
20. Jac. 1. In the King's Bench. 
Sir James Lea, Kut. Chief Juſtice. 
Sir John Doderidge, Kt. | 
Sr Robert Houghton, Kut. Juſticet. 
Sir Thomas Chamberlain, Kt. 8 


Sir Thomas Coventry, Kut. Attorney General. 
Sir Robert Heath, Knt. Solicitor General. 


Harvy againſt Chamberlain. cl 1. 


\ CTION for theſe words ſpoken to the father of the plaintiff, In an addon for 


„Thy fon (innuendo the plaintiff) hath murdered my faying, “ Thy 

« child,” kk — 10 gt 
After verdict it was moved in arreſt of judgment, that the words « child,” HY 
ue not actionable, becauſe it is not ſhewn that they were in com- 94m of the 
munication of the plaintiff ; nor doth he aver that the plaintiff Pat muſt 
was the only ſon of his father; for if he had more ſons, non conſtat — "the 
of which of his ſons it was ſpoken ; and every one of them may he was the only 
have an action, as well as the plaintiff. And neither the“ innu- ſen of his ſa- 
" ends the plaintiff,” nor the averment that he ſpake them of the gr. 
plaintiff, will ſerve; for it is but a general — of words, 1 
which do not import any ſlander to the plaintiff. But if it had et 35. 254. 
been ſpoken to the ſon, © Thy father hath murdered, &c.“ it had Cowp. — 
been good enough; for there can be but one father: ſo if it had 
been ſpoken to a ſervant or wife, Thy huſband and maſter, &c.“ 
it had been good for the ſame reaſon. 


And of that opinion was THE WHOLE CovuRT : wherefore (ab- 
ſnte LEA, Chief Fuſtice) judgment was given for the defendant, 


Francis Oily's Caſe. Ce 2. 


[NDICTMENT before the coroner upon view of the body of Thecaption of 
Francis Oity of Berks, who had lain himſelf with an arrow ſhot an inditment 
out of a — by himſelf. It was found that he in furore et in an inferior 
mand ſhot himſelf with a croſs-bow arrow, dans eidem ſuch a — 
wound in ſon gule of ſuch a length, &c. whereof he died. It was « . — 
moved into the king's bench by certior ar: ; and now COVENTRY, „al men of the 


Attorney General, moved for the reverſal thereof, * _ afore- 
Fizsr, Becauſe it is juratores per ſacrament. J. 8. Ec. and doth wid pomp. 


dot ſay, proborum et legalium hommum comitatiis pr edit. (a). neceflary in an 


SECONDLY, Becauſe it doth not ſay, that he ſtruck himſelf (5) ; — N 
vhich is the exception in the indictment in Long's Caſe (c). (a) Ante, 41. 


And for theſe cauſes THE Covxr held the indictment to be vi- * 8 
ous, eſpecially for the firſt; and it was diſcharge d upon that bog. — 
motion without day given, becauſe it was ſaid, they were very clear. Cro. Eliz. 751. 
3 Mod. 122, 2. Hawk. P. C. 308. (5) Palm. 282. 3. Mod. 202. g. Co. 122, 2, Hale, 134. 

+ Bulſt, 124. Yelv,28, 2, Hawk, P. C. 260, (c) 5. Co. 132. b, | 
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Eardley againſt Turnock. 
Vide Ante, Page 629. 


Carr $- . 
Wos N a writ of error, the judgment being affirmed, coſts were taxed 
tion is executed, by the clerk without motion in court, which he conceived 


yo coſts ſhall ought to have been given by the Court.—But becauſe upon ſug. 
be allowed on on in court, that this writ of error was brought after execy. 
# ſubſequent tion ſerved, and ſo not in delay of the execution (which appeared 
—_ — by examination, altho' it appeared not in the record here certified), 
3 it was held by ALL THE Cour, that no coſts were to be given; 

= for the ſtatute of 3, Hen. 7. c. 30. doth not give any but when 
Pant. 33. execution is delayed by the writ of error: whereforę the judgment 
2. Stra. 108g. being of this Term, it was appointed to be reformed, and a /uper. 
2. Term Rep. ſedeas to ſtay the execution. 


78. : Sce 13. Car. 2, N. 3. e. 2, & | © & 9. Will. 3. C. Jo. 


Smith againſt Faldo. 


Cro. Car. 175. 


Casx 4- | 
15 RROR was brought in the exchequer-chamber of a judgment 
r given in the king's bench; — the judgment affirmed, and 


pot liable to five pounds coſts aiſeſſed pro delatione execution. 


coſts taxed in TIA ; . 

de excheq The record being remanded, a ſcire facias was ſued againſt the 
5 bail, to have execution againſt the bail, as well for the principal 
Ante, 95. debt, as for the five pounds coſts aſſeſſed; and upon two whils fe- 
turned, and execution awarded againſt the bail, 


1. Roll, Ab. 
die. Ens. 5879. It was now prayed to have a ſuperfedeas, becauſe the bail is not 


Comb. 295. chargeable but with the damages and coſts of this court, and not 

On. with that which is taxed in the exchequer chamber. 

313. in . And of that opinion was ALL THE CovkT : wherefore a fuper- 

PEEP ſedeas was granted to avoid the intire execution, and not only for 
3 the ſurpluſage, as was prayed ; for the writ being entire, cannot be 

divided. i 
See 3. Jac. f. c. 8. 
Carr 5. Smith againſt Melfer. 
Where F RROR of a judgment in the common pleas. The errors were 
— aſſigned 4 —. K and thoſe which were inſiſted upon were, 


— ho Fiksr, Becauſe in replevin Melfer made conuſance as bailiff to 
— ter — Lady Wray ; for that Sir William Fray her huſband was ſciſed g 
artornment, and fee of the manor of S. and the plaintiff 71 the ſaid 8 
all neceflary William Mray by fealty and 28. 7d. rent, as vis very tenant, a! 
INIT * 8 of —— to the uſe of himſelf and the fad 


lady his wifo, for their lives; and that Sr William Wray died; and 


Ante, 411. | — 
for the rent of two years arrear, after the huſband's death, th 
— ſtreſs was taken, The iſſue was, that the land was not within the 


ift to the ſaid lady; and at the u prius the plaintiff was non 
— And judgment being given for the defendant, 


. * her: 
Error was tliereof brought and aſſigned, Becauſe ſhe intitles hel 
lf to a rent-ſervice from the vlaintif by a feoffinent of the mana 


and doth not ſhew any attornment. 10 


Led no- 
manor is 
torn me 
manor. 


SECON 
for rent 
that ſhe 1: 
u her rig 
not an) 
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ged non allacutur : for it is to be intended, where feoffment of a Sw1TH. 
manor is pleaded, that all neceſſary circumſtances, viz. livery and — 
mornment, are performed; for otherwiſe it is no feoffment of the 25 
manor. 

SECONDLY, The avowry is not good, for he made cognizance If coggizance 
for rent to a lady, who is tenant for life (a), and doth not aver 3 1 
that ſhe is alive.— Sed non allocatur : for the cognizance being made 1% it fd not 
u her right, it is ſuldcienty averred that ſhe was alive; and there ys aue has 
; not any precedent of ſuch an averment having been made. It he is alive. 

p alſo neceſlarily to be intended upon the iſſue, which is, quod of Ante, 622, 
n pore quo plaint. fuit infra feodum, &c. ; which is a ſufficient 

werment that ſhe was alive at the time of the cognizance, and is 

neceſſarily implied in the pleading ; as in the caſe 11 Eliz. in Dyer, 

wbhuc ſeiſitus, c. Wherefore the judgment was affirmed. 

(a) Sce 11. Geo, 2. c. 19. ſ. 22. 


Jackſon againſt Bell. | Carr 6 
Michaelmas Term, 19. Jac, 1. Rell 177. 
REPLEVIN, The dcfendant avows for damage fe/ant in his If a phintiff 


trecho! . OY Fo a 5 
, Ko 7 , 


The plaintiff ſhews, that the place wHERE is parcel of a great field under a clan: of 
alled Wa/tefield, in Thri/tby; and preſcribes to have common for a common beta cen 
neſuage and two acres in the ſaid field, uoicungque et poſiquam blada 1 
t herb ibidem creſceutia he reaped and carried away, quouſque the qe — — 
kid field, or any part thereof, be reſown; and that ante tempus quo cattle were put 
t þi{quam the corn in the ſaid field was reaped and carried away in during the 
from the ſaid places, &c. he put in his cattle /evant et cauchant upon inter val. 
lu tenement, &c. to uſe, &c. his common there, &c. Plowd, 3 . b. 


The defendant thereupon demurred, Fir/?, Becauſe he faith ante LOW. 1470. 
bu, Ec. and doth not ſay in which year the field was ſown, and 

be corn carried away. Secondly, It is not ſhewn that the ſaid field, 

any part thereof, was not reſown ; and then it is not within his 

pleription, Vide 10. Edw. 4. 


Daurokr, for the plaintiff, moved, that the plea is well enough; 


1 ſhall not be intended to be reſown unleſs tie other ſhews 
l, (XC, 


| But ALL THE CovRT held, that the plea is not good: for he 
ang confined within what time he is to have his common, ought 
d ſhew that he is. within the time; otherwiſe it doth not enable 


m to uſe the common. Wherefore it was adjudged for the 
atngant, 


Upchard againſt Tatam. Car 7, 


\ CTION of trover and converſion. For that the plaintiff, on the Trover lies for 
th March, 18. Tac. I. at Chelmsford, was poſſelfed of a writing * bond, as 4 
igatory, wherein John Petchy and Thomas Petchy were obliged 1s 
"the plaintiff in ſixty pounds, ſealed with the ſeals of the ſaid John Foo noe 
«hy and Thomas Petchy, ut de ſcripto ſuo obligatorio proprio; et fic be ſhewn, 
Honatus, 12th March, 18. Fac. 1. loſt it: and that upon 

Wh March, 18. Fac. 1. at Chelmsford aforeſaid, it came to 3 4 
le defendant's hands by trover; and that the defendant, 20th = ow” 


Cro. Car. 262. 
Sed vide Cro. Eliz. 723. Ld, Raym. 275. 


no. Jac, T t Marth, 


— -— - 


| 
\ 
| 
' 
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Urcnan» Afarch, 18. Jac. 1. at Chelmsford, aforeſaid, converted it to his gy 
. 

= ATAM, a 

Upon this declaration the defendant demurred in law, becau 

the date of the bond is not mentioned, nor that it was delivered 

their deed. 


Cro. Car. 62. But, without much argument, Ir WAS ADJUDGED for ti 
(H See the caſe plaintiff : for he needs not ſhew the date, becauſe it is loſt (a), 
of Read v. the defendant hath eſſoigned it; and he is not to recover the de 
Brookman, Eaſ- but damages therefore. —SECoONDLY, The allegation, that it wi 
ter, 29. Geo. 3. ſcriptum obligatorium wherein they were obliged, hath intendmer 


— 2 ſufficient that they delivered it as their deed. 


eff by time and accident without profert, 3. Term Rep. 151. 
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Trinity Term, 639 
20. Jac. 1. In the Kings Bench, 
Sir James Lea, Knt. Chief Fuftice. 
Sir John Doderidge, Nut. 
Sir Robert Houghton, Kut. A Juſtices. 
$;r Thomas Chamberlain, Knut. 


Sr Thomas Coventry, Kut. Attorney General. 
S Robert Heath, Knt. Solicitor General, 


Hunn and his Wife agaiaſt Porter. Cars 5. 


CTION FOR THESE WORDS: * Chriſtian Hunn (the Words ation» 
A « wife of the plaintiff innuendo) is a witch, and hath be- able, 
witched two of the ſervants of FJ. S. to death.” After 
rrdit for the plainti?, it was moved in arreſt of judgment, that 
tice words arc not actionable, hecauſe it is not averred that any 
pzrion is dead, nor in what matter ſhe was a witch. — ed non alla- 
mur; for the words * ſhe is a witch,” are actionable (a). Where- Ante, 150. 
fore judgment was given for the plaintiff. 
(a) But the t. Jac 1. c. 2. which makes witch are puniſhable by fine, pillory, and im- 


oft a capital offence, is now repe-led by g. p iſonment. Sce alſo the Vagrant Act, 
Gro, 2. c. 5.3 and all pretender; d i, aft 17. Gch. 2. c. 5. 
Bridges“ Caſe. Cas 2. 

BDC Es and others were indicted pro c quid they entered into loditment of 
ſuch land, cxi/tens liber um tenementum of J. S. et manu for ti diſ- {ercibl entry, 

kiſed him. And becauſe the indictment was not ** adhuc exiſtens Ante, 324-616: 

herum tenementum ; and!“ exiſtens liberum tenementum”” may refer Co. Lit. 239. 

tthe time of the indictment, and not to the entry; therefore the ro 272. 

Indictment was adjudged to be ill, and was diſcharged, — gy Dig, 

| 1. Hawk. P. C. 283, 284. 


Waters agaiaft Bridge. Cat 3. 

: Eafter Term, 18. Jac. 1. Roll 1894, 8 
FRROR of a judgment in the common pleas, in debt upon an on a ubm fn n 

arbitrament of three hundred and forty pounds; ſuppoſing there touching munies 
were controverſies betwixt the plaintiff and Bridge and E/izabeth laid our for a 
his wife, for divers ſums of money laid out for the ſaid Bridge's de wt rg 
vife at her requeſt aum ſola fuit; and that they ſubmitted them- at mace 
klres in arbitrament, as well concerning the premiſes as concern- made for mc ney, 
ng all ſuits betwixt them depending touching the premiſes: and without ſaying 
tle arbitrators awarded concerning the premiſes, that the defen- it * N 
fant ſhould pay to the plaintiff three hundred and forty pounds 50 * 
for all ſums of money laid out by the plaintiff for Elizabeth dum Ante, 335. 
ſua fuit, cùm inde requiſitus eſſet, and that all ſuits betwixt them A 
Nnould ceaſe ; per aid attio accrevit to demand the three hundred and ,. —— — 
forty pounds; and that the defendant, licèt {pits reguiſitus, had not 6. Mod. 232. +» 
had the fame. Upon non debet pleaded, and found for the plaintiff, 1. Bac. Ab. 140, 
ad judgment thereupon, error was brought and affigned; — <2 


« Ars . 

Fiss r. That the declaration is not good, for the arbitrament ange, 39 
&v0d, becauſe the ſubmiſſion is for all controverſies concerning 
TI't2 money 


640 Trinity Term, 20. Jac. 1. In B. R. 


Wars money laid out for the wife at her requeſt: and the arbitramem Da ur 
* is, that he ſhall pay three hundred and fort pounds for all ſun;M&fendan! 
ek. laid out for the wife, omitting “ at her mens ; ſoit is more than er proche 
was ſubmitted, —<ALL THE CourT was of that opinion. xe both 


= _— 1 e oe The 2 to pay three hundred and forts" our bo, 
ward, Mer pounds, cùm inde requiſitus «ſet : ſo, requeſt being part of the agte tit is g 
wm — voce ment, there ought — be — — alled 00 and licèt ſoo a cum 
it muſt be ſpe- requiſitus will not ſerve: and it is not like to debt due upon a bond And C 
cially alledged. or upon contract; for there the debt being due by ſpecialty or con 
Ante, 102. 183. tract needs not a ſpecial demand, but licet [epins requiſitus will ſerve; But LE 
+ but being due by arbitrament, cam requifitus fuerit, it is not dui" erron 
but according to the arbitrament upon ſpecial demand.—A1 diſtind 
THE COURT was of that opinion. Wherefore the judgment wli"* plaint 
reverſed. | [ 3 

f caſe o 


Carr 4 Maby againſt John Shepherd, Executor of. Edmund E cloyne 
| | Shepherd. tee cauſe 
whe ee DEBT upon an obligation for forty pounds by Edmund Shepher ry . 
Euted in the The defendant demanded oyer of the deed, and of the con adian, ; 


nameof Ed. dition, which was entered in hc verba : ** NOVERINT UNA may 
mund, in which «« = prejentes me ED] AR DVU teneri, Sc, in forty pounds ;” and h b Edw. 4. 


ſubſcribed it by the name of Edmund Shepherd, which was his tr 


riance is fatal, Name. nd their 
— The defendant pleaded non eft factum teſtatoris. jndant by 


, * , : 7 - . ' 
an _ 2, The jury found that it was the deed of the ſaid Edmund Shipien {pr — 
. Rall. Ab. 872, the teſtator. | 8 reverſe 


1. Lutw. 516 Jt was moved, that notwithſtanding the verdict is found for th 
3 25 plaintiff, yet the judgment ought to be given againſt the plaintif 
ng an. for he declares upon a bond by Edmund Shepherd, and ſhews a bon 
Cro. Eliz, 897, Of Edward Shepherd, which is another perſon ; and they ner: 
Salk. 7. were the ſame, but diſtinct names. And although it be ſubſcribe 

by the name of Edmund, yet that is no _ of the bond ; whic 

being apparent to the Court, the plaintiff cannot have judgment 


| but ought to be barred. 


THE wHoOLE Cour was of that opinion: and although th 
jury hath found it to be the deed of the ſaid Edmund, yet that wil 
not help it; but he ought to have brought his action according: 
the bond, Wherefore it was _—_ quod querens nibil capict q 
billam. Vide Dyer, 279. in marg. Shotbel!'s Caſe, and Matti: 
Oliver, Ante, 5 888. I | 


Cazr g. Thomas Simpſon and John Simpſon againſt Jackſon. 


The guardian ERROR of a judgment in Durham. Pie error aſſigned w 
and the aexs —Hgecauſe in an ejectment againſt Thomas Simp/en the father, 1 
friend of an in. John Simpſon his ſon, the father appearing by Timothy Gini" 
font ore inn attorney, and the ſaid John Simpſon by the ſaid Timothy Conn 
an infant may . proximum amicum ſuum, who was admitted, pcr Curiam, pre cid 
foe by either; 7 channe Simpſon ad proſeguendum, and pleaded not guilty; wit 
but he muſt he ought to have been admitted to plead by his guardian, and" 


y Prechein amy; and the admittance ought to have been ad d 
dendum, and not ad proſequendum, oi 
Ante, 217. 441.—Cro. Car. 86. 161. 2. Init. 261. 450. Palm. 295, Co. Lit. 135. b. 4: 0 
B+ Roll. Rep. 257+ F. N. B. 27. 1. Sid. 69. 173. Jones, 177. 1. Bulſt. 24. Hutt, 92. 1: Lev, 3 

a . 7 N * 1. 4 * 5” AC Da 


bis Proc bein amy, 


Trinity Term, 20. Jac. 1. In B. R. 64 


Daurokr and Six HENRY YELVERTON, of counſel with the Sture 
rſendant in the writ of error, moved, that it was net any error; „ 444% 
for prochein amy is a guardian; and a guardian and prochein amy 8 
xe both one when admitted by the Court; and they are termed fo qu. 92. 

n our books both ways. And although the entry is ad proſequendum, 2. Mod. 25. 
et it is good enough; for the defendant may proſecute a wenire 3. Mod. 236. 


xcias cum proviſo : ſo there is difference but in the terms only. — 


And CHAMBERLAIN, Puiſne Juſtice, was of that opinion. — Will. 
Wp. 128. 


But LEA, DoDERIDGE, and HovGHToON, to the contrary, that 
tis erroneous for both cauſes ; for a guardian and prochein amy 
diſtin, and a guardian or prochein amy may be admitted for 
te plaintiff ; and the prochein amy never was until the ſtatute of 
ſefiminſter 1. c. 47. and H/eſtminſter 2. c. 15. and he is appointed 
1caſe of neceſſity (a), where an infant is to ſue his guardian, or 
e eſloyned, or that the guardian will not ſue for him. And for 
theſe cauſes he might be admitted to ſue by guardian or prochein 
my, where he is to demand or to gain; but when he is to defend 
uit in an action real or perſonal, it_ought to be always by. 
adian, and the guardian ought to be admitted by the Cours, 
ho may anſwer his miſpleading if there ſhould be cauſe, as 
þ Edw. 4. pl. 34. and therefore the defendant ought always to g.,, Bae. Ab. 
wpear by guardian, and not by prechein amy, as Fitz. N. Br. 27. H. 680. and the 
ind their offices are ſeveral; therefore the admittance of the de - cafes there 
fndant by prochein amy is erroneous. Alſo to admit the defendant cited, 
1 proſeguendum, is ill and prepoſterous. Wherefore the judgment 
8 reverled, Jide 28. Af. 11. 27. Af. Dyer, 56. & 104. 


( 3. BJ. Com. 427. 


Michaelmas Term, 
20. Jac. 1. In the King's Bench, 
Sir James Lea, Kut. Chief Fuſtice. | 
Sir John D.deridge, Knt. 
Sir Robett Houghton, Kut. 
Sir Thomas Chamberlain, Kut. 


Sir Thomas Coventry, Knt. Attorney General. 
Sir Robert Heath, Kut. Sol.c.tor General. 


Juſtices. 


Joan Mayor agai:ft Richard Harre. 


CAR 1. 
Whete a pro- SSUMPSIT. For that the defendant was indebted to him 
miſe is not . A in forty pounds, et fic iudebitutus exiflers in contideration 
cial, the decla- inde aſſumpſit ſolvcre upon requeſt. f 


ration, in aſ- 1 
fange, maſt After non aſſumpſit pleaded, and found for the plaintiff, it wa 
ſtare for what moved in arreſt of judgment, that the declaration was not good, 
cauſe the debt for that he doth not ſhew for what cauſe he was indebted, fo tat 


| — 207.213. the defendant doth not know how to provide him an anſwer a 
Hob. 18. it is not a promiſe in conſideration of forbearance till ſuch ay, 
5c. Co. 7. or fuch a ſpecial promiſe; tor that might be good: and to that 
Moor, $544 purpoſ2 was cited 5. ckingham ©. Codes (a), that for this caule 


Hetley, 106. judgment was reverſed. 


1. Bultt. 67. 0 0 8 ; a 
3. Bold. 207) And ALL THE Covar, viz. DoDERIDGE, HovGHTor, 2nd 
Hardr.132-171- CHAMBERLAIN (abſente LEA), were of that opinion, and gaie 


nk peg? 6. rule, that judgment ſhould be entered for the defendant. 
„ Sid. 182. 
Poph. . 2. Lev. 362, Allen, 5. March. 100. Cath. 276, 1. Show. 347. 


(s) Ante, 213. 


Elborow againf? Allen. 


To ay ca A CTION UPON THE CASE. Whereas he was the fon and 
man who is in heir of Jahn Elborow and Anne his wife, daughter and heit 
poſſeſſion of an of John Travel, and had divers lands by deſcent from them of the 
3 ag value of two hundred pounds a year ; that the defendant, enxyils 
+ he 7: bat a baſ.. his eſtate, ſpeaking of the plaintiff and Katherine his wiſe, lai 
« rard,” is ac- theſe words, Shall Elbarow's wife fit above my wife? tle is vut 
tiocable, with. „ baſtard.” Yugrum pretextu he was much ſcandalized in lus 


out ſh'wins eſtate, and enforced to great expences to defend his title, 
any colloquium © 


concerning his Upon nihil dicit, and writ of enquiry of damages, and ith 
aue. pounds damages found, it was now movęd in arreſt of judgment 
Ante, 13. that theſe words are not actionable, becauſe he doth not ſhew then 
was any ſpeech about his eſtate, or that he was about ſelling d 
teaſing out of the lands, nor that theſe words were ſpoken to ical 
dalize his title : and although the plaintiff ſaith he was ſcandali 

in his eſtate, and that they were 3 maliciouſly, that vas be 
the clerk's m—_ and inſerting ; for it doth not appear that 
had any temporal lofs thereby, and therefore not actionable (4) 


Cav 2. 


(a) dee Ame 


Davi-i's Caſe, 4 Co. ſo. 17. i B. 
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But ALL THE Count, except DoDERIDGE, held, that theſe Ernonow 
yords are in themſelves ſcandalous and dangerous to cauſe his in- 2 

teritance to be queſtioned ; and fo the plaintiff hath laid them to : 

» in his declaration, that he was put to great charges to defend 

lis inheritance. 

But DoDERIDGE ſtrongly to the contrary , that neither the 

words themſelves nor the manner of ſpeaking ofthem do import any 

ander except obliquely, and the allegation of the plaintiff thall not 

alp them. But the other three Juſtices being againſt him, it was 

ujudged for the plaintiff. | 


fir John Ferrers and Sir John Curſon againſt Sir Richard c 
Fermor and Others. 
Trinity Term, 17. Fac. 1. Roll 246. 

EBT for four hundred pounds for the rent of two years arrear A leſſer conveys 

upon a leaſe of twenty-one years made to the ſaid Sir Richard by deed iodent- 
Frmor and others, rendering two hundred pounds per annum, of © and inrolled, 
the manor of Belchingdon, by John Poory, who after conveyed the oe -_- — x | 
xrerfion to the plaintiffs, who, becauſe the rent of two years was j,,4 to his 
upaid, brought the ſaid action. leſſee and others, 


Upon non debet pleaded, and a ſpecial verdict, the caſe appeared gre -— hy 
thus: John Poory let this land for twenty-one years, rendering two m Fe * 
hundred pounds per annum. Afterward it was covenanted by in- beirs, to the in- 
&nture betwixt the leſſor and leſſee and others, that a bargain and tent that a com- 
le ſhould be made, and a fine levied to the leſſee and to others mon recovery 
and their heirs, to the uſe of them and their heirs, ro the intent — _ 
arecovery ſhould be ſuffered againſt the conuſces, with voucher to the uſe of a 
of the leſſee, who ſhould vouch over the common vouchee, to the third perſon 
uſe of the plaintiffs and their heirs. The bargain and ſale was and bis heirs 
made by deed enrolled, and a fine levied, and the next Term the — — 
recovery ſuffered accordingly. The queſtion was, Whether, upon ind aun the 


il this matter, the term were extinguiſhed or eſſe ? recovery ſuffers 


It was agreed by counſel on both fides, and by all the Court, = bur after 
that if a fine or feoffment be to leſſee for years, to the uſe of a he u 
lranger, it ſhall not extinguiſh the term; but it is ſaved by the guided by the 
latute of 27. Hen. 8. c. 10. ſ. 3. which executes the poſſeſſion ac- bargain and 
cording to the uſe, and faves all rights, eſtates, and intereſts. And fale, and the 
at the common law, if a termor take an eſtate to uſe, he ſhall 3 — 
not be compelled in equity to execute the eſtate, but his term ſhall _ 
te ſaved to him; ſo the - Me doth not intend to prejudice ſuch Rep. — 2 
cho have eſtates, but to preſerve them. But here the doubt was, ,, Mob hos 
becauſe by the tine levied and bargain and ſale made, to the uſe of 2. Mod, 234. 
the leſſee himſelf and others, for a time, to the intent a recovery 2-Lev.126. 370, 
iGuld be ſuffered (the term being drowned and extin& for the — 
une until recovery ſuffered), Whether it ſhall now be revived? 2, Vern me 


2, Vern. 711. 
And ALL THE CovkT reſolved that it ſhould; for the bargain 1. Vent. 195. 
nd fale, and the fine, and recovery, are all but one aſſurance; and wh — 
le recovery being executed (which is grounded upon the covenant) Eq. Gal Ab 
8 quaſi a conveyance to the uſe ab initio, wheretore within the equity 173. | : 
nd intention of the ſaving in the ſtatute, and is all one in judg- 2. Eq. Caf. Ab. 
ment of law as a feoffment to an ute. Wherefore they reſolved, 294. 
tht the term was not expired, but both term and rent were re- _ mY er, 
wed; and adjudged it for the plaintiff. 1257 OE 
on 22. to 23. 3. Bic. Ab. 4 72. 1. Burr. 59, Cruiſe cn Recov. 49. 1. Bl, Rep. 224. Cowp. 704. 
Jem Rep. 4. Sce Ar. Zuiler's note (4), Co, Lit. 338. d. 
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E Ab. 247» 


repair during 


, natice is nat ne- that he for three months before gave notice to him of the deſed 


Casr 4 Caſtle's Caſe. 


Where a ſtatute ONE Innocent Caſtle was indicted, for that he took upon him u 
Creatrs a new be a juſtice of peace within the county of Buckingham, no 
effence, and 4 having lands to the value of forty pounds a year, and fent his ua: 
— rant to have one before him to find ſureties for the peace, & 
that mode muſt Exceptions were taken to this indictment: FirsT, That tlie t 
be purſued. tute appoints a penalty, &c. which is to be recovered by bil 
S. c. 2. Roll. plaint, or information, &c. therefore not by indictment; and j 
was ho offence before.—And THE CovkrT was of opinion, tin 
2 Roll-Rep. 398. when a ſtatute appoints a penalty for the doing of a thing whic 
Palm. 388. 1. it ſhall | 
80 was no offence before, and appoints how it ſhall be recovered, it 
now. 309. * 2 

Cro. Filz. 544 {hall be puniſhed by that means, and not by indictment. 

1. Sid. 43). 1. Mod. 34. $6. 3. Mod. 79. 4. Mod. 114. 6. Mod. 86. 10. Med. 337. 12. Med 
204. Silk. 360. Stra. 189. 679. $28. Ld. Ray. 682. 991. 1. Burt, $44. 799 2. Burr, $04. 3j 
3. Burr. 1418. Cowp. 524. 2. Hawk. P. C. 9. 302. 
An indigment A SECOND EXCEPTION was taken, Becauſe it is not ſhewn th; 
acainſt a juſtice he had any commiſſion, or did any act by virtue of a commition 
of peace for — And it was held alſo, that for this cauſe it was ill; wherefore 


eee 8 
— was diſcharged. 


purſuant to 18. Hen, 6. c. 11. muſt ſhew that he was in the commilſion.,—See 5. Geo. >, c. g. 


Harflet again Butcher. 
Trinity Term, 20. Jac. 1. Roll . 


A covenant to (COVENANT. For that the defendant, by indenture upon 

leaſe made to him of an houſe, covenanted, that he would trom 
1 time to time during the term, after three months monition, fu 
notice, and 10 Ciently repair, and at the end of the term leave it ſufficiently re 
leave the pre. Paired to the leſſor. &c. ; and for not leaving it ſufficiently repaired 
miſcs in repair at the end of the term the action was brought; and ſhews in what 
at the end of the parts, &c.- 


— 8 The defendant demurred, Becauſe the plaintiff doth not allecꝶe, 


Carr 5. 


criſary to fuſs &c. | 
_—_ an action Rut without argument ir was RESOLVED, that the declarationws 
Jo ET good notwithſtanding that exception ; tor the clauſe, to leave i 
vie term. « well repaired at the end of the term,“ is diſtinct by itſelf, and 
Cro. Eliz, 44. doth not depend upon the former clauſes; for he ought to leave 
Ero, Car, 105. ſufficiently repaired without notice at his peril, and the notice 

within tliree months refers only to the reparations within th 

term, whereto he is not tied without notice three months betor 


Wherefore it was adjudged for the plaintiff. 


Abbot and Alice his Wife againſt Blofield. 


Carr 6. - : 
"i A SSUMPSIT. Whereas the defendant received of the pi 
8 tiff's money by the hands of the plaintiff's wife, &c. that ble 
Vite for money defendant, in conſideration thereof, PR to them to pay 2 
had and fe- ſuch a day; and alledgeth the breach for non-payment. 1 * 
cnted ad dam- ſendant pleaded non HMpſt: and it was found for the Plant 
2 674, is and moved in arreſt of judgment, that this promiſe is void, _ 
Awe, 453, for monies of the huſband and wife; and ad damnum cot um por” 
2.80!) R-p.250, be, for a ſeme co rt cannot have goods with her huſband. —- : ' 
3. Jun. 113. though it was objected that it may for monies due to the WI " 
t ec. ela fun, or ſor rent during the coverture, 11 . AS HELD that it l. 


. not be ſo intended without it had been ſhewn, Wherefore it“ 
h. 1:4. adjudged tor the defendant. ow 


/ 


but the 
yet non 
* quod 
10 tain, 


Was D. 'c 
IS no 
colll. 3 


Micliaelmas Term, 20. Jac: 1. In B. R. 645. 


Slater againſt Stone: Car 7. 
Hilary Term, 19. Jat. 1. Roll 


VENANT. Whereas he by indenture let and demiſed a A covenant te 
J houſe in Barleyburſt to the defendant for twenty-one years ep — 
from Michaelmas following, and the defendant covenanted, quod ab 1 
et poft emendationem et reparationem dicti meſſuagii by the plaintiff, hath repaired it, 
his heirs and aſſigns, he at his proper coſts and charges, as need is conditional ; 
ſhould require, bene et /ufficienter repararet et ſuſlineret the ſaid meſ- and it cannot 
ſuages during the ſaid term, and fo at the end of the term would * * © 
leave them well and ſufficiently repaired; and alledgeth the breach, s in good 
that at the time of the demiſe and beginning of the term one dove- repair at the 
houſe, parcel of the premiſes, was in good and ſufficient repara- time of the de- 
tions, and that the defendant valuntari during the term ſuffered it _ 22 
to ſtand uncovered for a year, whereby it became very ruinous, fad it 70 we 


and afterwards pulled it down, fo as it became of no value. cay, for the 


The defendant pleaded, that he did not ſuffer it to ſtand unco- ne — 
vered, nor pulled it down, &c. and thereupon they were at iſſue; — * 


ind found for the plaintiff. . Co. 78. 


It was moved in arreſt of judgment, that the breach is not well - Keb. 35. 
iſigned: for the covenant is, that ab et po the plaintiff hath 3. Lev. 41. 
" repaired it, that he would maintain it in reparations ;” fo the de- ai = 


fendant is not to repair it until the plaintiff hath firſt repaired it. Comb. 26. 


And THE WHOLE CouRT (abſente LEA, Chief Fuſtice) was of 555: 

that opinion. And although it was objected, that the plaintiff, © — 
having alledged it to be in good reparations tempore Ami fon ct in Comp. EY” 
mitio termini, needed not to repair it when it was not neceſſary , Doug: 63, 
but that refers to all parts of the houſe which require reparation ; 
yet non allocatur for THE Cour held, that the covenant bei 
uad ab et paſt reparationem by the plaintiff, then he would ſ * 
* tain, &c.“ it is conditional, that the plaintiff ought fiiſt to re- 
pair it: ſo although it were in good reparation at the beginning, 
if it afterwards happen to decay, the plaintiff is firſt to repair it 
before the defendant is bound thereto. Wherefore it was ad- 
judged for the defendant. | | 


Sir John Appeſley and Sir John Key againſt Ive. 1 v. 


ds Griſe be bail the judg- 


ment 


Was h-'4 by ALL THE CoURT, that the firſt judgment being reverſed . Nele 158. 


7 
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Aryritiy it is good cauſe for an audita querela; for it is quaſi dependent 


and K 


A declaration 

in cjetment on 
ademiſeg. June, 
babendum d die . , 
datiis, is good; deliberation 


dict it ſhall be defendant the fame 
intended to bear 
date on the day 


aga:nft 
Avis 


Cavr 9. 


mentioned. 
Ante, 264. 


22 


6. Mod. 244. 


Sa'k. 76. 


La. Ray. 
2076. 
5. Com. Dig. 


275. 


; Coup. 717» 


Casx 10. 
A teleaſe given 


upon the firit judgment, and the firſt judgment is the cauſe that he 
is charged by this recognizance ; and the cauſe of the charge being 
taken away, it is reaſon the bail ſhould have their remedy to be 
— from the execution upon the recognizance, and the 
judgment thereupon. Agreeable to the caſe put 8. Co. 143. b. If 
a recovery be in debt againſt a jailor upon an eſcape, and after- 
ward the firſt judgment is reverſed, the jailor ſhall have an audita 
Audita a. by the 

ail after judgment againſt him for debt upon a ſcire facias, becauſe 
he was within age at the time of the bail; and by the audita que- 
rela he was diſcharged. 


diſchar 


FEJECT MENT. The plaintiff declares, Whereas J. S. by in- 
2 denture 9. June, 19. Fac. 1. dimi/iſſet, &c. ſuch land to the 
plaintiff, HABENDUM terminum proedifium d die datis figillftiois et 
is indenturæ predifte for three years, wirtute cujus the 
for after ver- plaintiff 10. June, p Jac. I. entered, and was poſſeſſed until the 

ay ejected him; the detendant pleaded not 


ucrela. 


b 


Michaelmas Term, 20. Jac. 1. In B.R. 


Vide the New Book of Entries, 8). 


| Heaton again Harleſton. 
Trinity Term, ig. Jac. 1. Rell 85. 


guilty ; and found againſt him: 


And now moved in arreſt of judgment, that the declaration is 
| not good, becauſe neither the day of the date nor of the enſealing 
2. Saund. 116. and delivery of the indenture are mentioned; ſo as there is not 


any certainty in the declaration when the term ſhould begin, 


Sed non allecatur ; for when the verdict hath found him guilty 
349- upon the declaration, and the ejectment is alledged according to 
the declaration, it may well be intended that the indenture bore 


date and was ſealed and delivered the day mentioned in the decla- 
ration of the leaſe. Wherefore it was adjudged for the plaintiff. 


by plainciff after E. 


verdict, and be 
fore the day in 
bank, muſt be the Court: 
'aded hy 


"—_ „ne had he an 
„en. 


p! 


Yelv. 125. 


C-o. Car. 2:2. 


Stamp againſt Parker. 


ECTMENT. After verdict at the 2% prius for the plaintif, 
the defendant at the day in baxco pleaded a releaſe from the 
plaintiff betwixt the verdict and the day in bants, and thews it to 
and the queſtion was, Whether he ſhould be received 


thereto *—AXD RESOLVED that he had not any day to plead it, not 


Cro. Eliz. 202 


Hob. 162. 


v remedy but by audita querela, if the plaintiff ſued cxe- 
Wherefore it was adjudged for the plaintiff, 
4. Mod. 24. Co. Lit. 13 f. a. 


2. Lutw. 1143.17, 


Bull. N. P. 310. Dougl. 103. 1. Term Rep. 273. 3. Term Rep. 554, 555. 


date firſt May, 
conditioned to 
pay money on 


Cast 11. 


the fifreenth 


day of May 

«next enſuing,” 
this ſhall have 
relation to the day and not to the month, —Poſt, 677, 


| Preſcot againſt ———, 
If a bond bear DEBT upon an obligation, with a condition to pay one hundred 
and forty pounds the fifteenth day of May next enſuing, tle 
date of the bond being the firſt of May. 
The queſtion was, Whether it ſhould have relation to the monti 


wherein the bond was made ? 


2. Roll. Ah. 251. 351. 


of May next following, and ſo a year after, or to the ſame mont 


1. Roll. Ab. 44% 


Sed vide 3. Bac. Ab. 211. where it is ſaid to have been adjudged in the cafe of Kettle v. Jon, Þ 1 
Hilary Term, 8. Ges. 2, that a bond dated 12. May, with condition to pay a certain ſum on the 13. 
vet following, mould have relation to the unt, and not t the dg. 
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/ 
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Tux Cour were of opinion, that it ſhould be referred to the Parc 
i5th day of the ſame month, being a fortnight after the date, and ai 
not to May in the year following. Wherefore it was adjudged 
for the plaintiff. — This matter being moved in arreſt of judgment, _ Touch, 
112. that the action was brought before the obligation forfeited, it ; 3 


was held, that ** next following” ſhould refer to the day, and not 3386. Dig. 
to the month. And on a writ of error being brought, the parties 
compounded. 

Cave 12. 


Scavage againſt Parker. 


FJECT MENT of a leaſe of Lady Lucy Griffin, 7th January, A die dates ex- 
19. Fac. 1. by indenture dated 6th December, 19. Fac. 1. HA- 5 

ZEXDUM d die datis indenturæ prædietæ. Upon not guilty pleaded, ante, — 

and evidence to the jury, the leaſe was ſhewn, bearing date 6th De- 264. 

ember, 19. Fac. I.; and the 11ABENDUM was d tempore confectionis 5. Co. x, a. b. 

indenturæ.— And becauſe d die datiis excludes the day, ſo as it is not Co, Lit. 46. b. 


the ſame leaſe whereof the plaintiff declares, 1T was HELD that the Cowp. 717. 


plaintiff had miſtaken his action. Wherefore the plaintiff was 3 
non - ſuĩited. 3. Bac. Ab. 343. 


A and Powel on Powers, 478. Dougl. 463. 
* , 


Chamberlain againſt White and Goodwin. 


CTION FOR WORDS. For that they two ſpake theſe One a&ion will 
4 words of the plaintiff : “Thou haſt the plate of 7. S. and W — 
«we will charge thee with that felony.” After verdi&t, upon por ſpeaking 1 
| * | K peaking the 
not guilty, and found for the plaintiff, it was moved in arreſt of came words. 
judgment, that the action lies not jointly againſt them; for the 1.Koll Ab. 781. 
ſpeaking of the one is not the ſpeaking of the other: wherefore Palm. 217. 
they ought to have been ſeverally charged. And it was thereupon 2. Pult. 15. 


adjudged for the defendants. 1 


CASE 13. 


21. 
Burr. 685, 4. Bac. Abr. 513. 2. Hawk. F. C. 343. 


Calthorp againfl Newton. 
Trinity Term, 20. Fac. 1. Rll 


1 RE SPASS. The parties being at iſſue, upon a venire facias If twenty-five 
awarded, twenty- five were returned, and at the »/// privs twelve jurors are te. 
of them were ſworn, whereof the five and-twentieth perſon was ed, ard the 


one, ſworn and tries 
For this cauſe it was moved in arreſt of judgment, and held to the cauſe, it is a 
be an ill trial; and not aided by the tatutc of jcotails. ay awd. 
But THz Cour held, that although twenty-five were returned, ey © 5 
and twelve of the firſt twenty-four had been ſworn, and not the 278. 1 
twenty- fifth perſon, it had been well enough, and aided by the 5: Co. 36. 


ſatute : but as the cafe now is, it is a miſ-trial, and not warranted Cre. Eliz. 104. 


to ſwear the twenty-fifth perſon. Wherefore a wenire facias de — 


novo was awarded. 


Cas! r4. 


. 


Bull againſt Wheeler, Care 15. 


FRROR of a judgment in Canterbury. The error aſſigned and An executor 
inſiſted upon was, That in debt upon an obligation sgainſt u 
a executo he perf > i < © charged de bonis 
k r tor the performance of covenants in a leaſe made to propriir, but 
— he fatſely pleats e urgues ſen executor, Ante, 291. Poſt, C.- Moor, 70. Hob. 283. 
. 114. 2. Bac. Ab, 437. 
the 


6 


twenty fiſth is 


dt Mlichaelmas T erm, 20. JIac. 1. In B. R. 


Bot. the teſtator, the breach was aſſigned in the time of the executor 
ao for not repairing a houſe; and the iſſue being found againit the 
arkk. defendant, judgment was entered, quod recuferet the debt de bonis 


Cowp. 292. teſtatoris, fi, & et ſi non, tunc de bonis proprits : where it was al- 
1. Term Rep. Jedged, that inaſmuch as this breach is declared to be by the exe- 
991. 783 cutor himſelf, and in his default, the recovery ought to have been 


as well for the debt as for the damages de bonis propriis; and a pre- 
cedent was cited in the New Book of Entries to this purpoſe. 


But ALL THE Cour held, if there were any ſuch precedent, 

Lit ĩs not law; for the executor is chargeable in debt by the cove- 
nant made by the teſtator, and therefore ſhall be charged only for 
the principal with the goods of the teſtator's ; and by no a or 
falſe plea ſhall he be charged de bonis propriis, but where he pleads 
the falſe plea of ** ne wnques executor,” which utterly ouſts him 


from the benefit of the teſtament. Wherefore the judgment was 
affirmed. | 


@acn 16. Burton againſt Brown, Leſſee of the Lady Platt. 
A. lets a ta. den- EIEOT MEN'T. Upon demurrer the cafe was, That Sir Hugh 


— Pte Platt had a piece of ground or garden-plot, and let it tq Juxon, 
— Juxon afterward aſſigns this leaſe to [reland; and Ireland wilds 


the term to an upon part of the garden-plot two houſes, leaving a ſufficient garden. 
under-tenant, Afterwards Sir Hugh Platt lets to the ſaid Burton the plaintiff 

— « all that garden - for or piece of ground late in the tenure of 
yo Sn ng, © Fuxon, and now in the tenure or occupation of Ireland.“ 


garden-gre und, 
the buildings Thequeſtion was, Whether the garden-plot and houſes then in 
thereon. will the occupation of Ireland, or only fo much of the garden-plot as 


was not built upon, paſſed ? 

And it was held by ALL THE Covkr, that all the garden, as it 
. was in the tenure of Juxen (although it was afterward built upon), 
did paſs; for the leſſor doth not take knowledge what is done by 
an under-tenant, and therefore by intendment leaſed it as entirely 
as he firſt demiſed it to Juxon; and all which was in his occupa- 


tion, and the houſes which were built after the leaſe made, did 
well paſs. | 


Stone againſt Smalcombe. 


If a man, on A CTION FOR WORDS. Whereas the defendant being ar- 
— reſted by a warrant made upon a /atitat directed to the theriff 
tiFin the ation Of Middleſex; that the defendant ſpake theſe words, This is 
with having ** counterfeit warrant made by Mr. Stone (1NNUENDO the plaintif 
— * « had forged that warrant).” 
aftionable After verdict, upon not guilty, and found for the plaintiff, it 
Vas moved in — of 29 that theſe words — not ac- 
tionable; for it is not alledged that he forged any warrant; not 
is it any forging within the ſtatute of 5. Eliz. c. 14. 
But it was held by THE Couxr, that the action lies; for, in 
ſaying it was a counterfeit warrant made by him,” it is inte 
to be counterſeĩted by him, and a great flander, Wherefore it ua 


adjudged for the plaintiff. 
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Rowland againſt Doughty. Cars 18. 
Trinity Term, 20. Jac. 1. Roll 


FJECTMENT of a leaſe from John Stringer and Fortune his wife 4: being ſeiſed 
of lands in Chaddeſton tor three years. Upon not guilty — en 
pleaded, a ſpecial verdict was found. „ 
Henry Scatergood was ſeiſed in fee of one motety in poſſeſſion, ther moiety in 
and of another moiety in reverſion, expectant upon the lives of Zohn 9 
Scatergood his father and Margaret his wife; and, ſo ſeiſed, made — 
bis will in theſe words: * I will, that Fortune my wife ſhall have « my living 
to her uſe and occupation all that my living which I now do © which I do 
« occupy ſo long as ſhe do keep my name, until ſuch time as my © e occupy, 
« ſon John Scater good ſhall come to the age of twenty-one years; . . 22 
« and that then ſhe ſhall have the thirds of all my living. IrE, « — — 
„J will, that 70% my ſon ſhall have all my lands in Chaddeſton ; © ſuch time as 
and if he die without iſſue, then I deviſe the ſame to my daugh- © my ſon hall 
« ter.” The deviſor dies; John Scater good the father and Margaret —_— to age, 
the wife die; Fortune the wife enters, and after takes to huſband « — — _ 
Thomas Stringer the leſſor: John Scatergoed enters, and infeoffs « the thirds of 
Charlton, under whom the defendant claims, and occupied all: © all my liv. 
Thomas Stringer and his wife entered, and made a leaſe of the third“ ing.” —The 
part to the plaintiff, who brought an eje#1one firme ; and it was — 
found, that the deviſor had not any tenements but a farm in Veil in poſ- 
Chaddeſton, whereof the land in queſtion was parcel; and an ac- ſeffion as rever- 


tual entry was found. — i 
The queſtion was, Whether the wife after his death ſhall have —— 


the third part of all; or but the third part of the moiety which nage. 
Henry Scatergood himſelf occupied; or no part, becauſe ſhe mar- Cro. Car. «30. 
ried before the full age of the heir, and ſo determined her own eſtate ? 


And ALL THE Cour reſolved, that ſhe ſhould have a third 
part of all, the words of the will being well weighed: for the firſt 
words give all which was in his occupation, which was the moiety 
of all, during the minority of his ſon, and if ſhe kept his name 
li. e. if ſhe Fived ſo long a widow), by the words * all this my 
living which I now occupy :” and after marriage, or full age, 
that ſhe ſhould have the thirds of all my living ;” which ex- 
tends to the reverſion, and to the poſſeſſion : for that clauſe is not 
referred to that which he occupied, but it is to his living; and 
that which is in reverſion, is in common parlance his living, and 
is as much as if he had ſaid, ** all his farm.” And this deviſe to 
the wife is not controuled by the words ſubſequent of the deviſe 
to his ſon, having but that farm or living: — although ſhe de- 
termines her firſt eſtate by marriage, yet that dotli not deſtroy the 
ſubſequent deviſe. Wherefore it was adjudged for the plaintiff, 
lat he ſhould recover the third part. 


Noyes againſt Hopgood. Care 19. 

EBT upon an obligation for eighty pounds, conditioned for A plea to debt 

the performance of divers covenants contained in articles of -= bord, that 

agreement, The defendant pleaded, that it was agreed betwixt — 

the plaintiff and the defendant that he ſhould grant an annuity of e in fatis. 

— is bad. Ante, 100. 579.—Cro. Car. 86. 193, Hob, $6. Cro. Eliz. 716. Brownl, 29, 
47» * . a 8 1 

1 five 
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Nov is five pounds out of ſuch land for life, in diſcharge of that bond; 7 
egain® which grant he made accordingly, and the plaintiff accepted it in teſta 
*. diſcharge of that bond, &c.— Whereupon it was demurred; and, go 
without argument, upon the firſt motion adjudged for the plaintiff; ad 
for it is but a concord and verbal agreement, which can never he nd 
a diſcharge of a ſpecialty. | by r 
: i . | { 
Cart 20. Sir George Savile again Richard Thornton, 70 
If a gere in- UARE IMPEDIT againſt the B:/hop 25 Lincoln and Picbard judgi 
gedit be brought Thornton, for diſturbing him to preſent to the church of brow 
2. Barraugbiy, in the county of Lincs/n; for that he was ſeifed in fee 
— of the advowſon of the ſaid church as in grols, and pang It 
the patron, and James Thornton, who was admitted, inſtituted and inducted ; and again 
it is avcrred that by his death, the church being void, it belonged to him to preſent, ——_ 
—— The biſhop pleads, that he claims nothing but as ordinary; and r f 
fon muſt de judgment was given againſt him. 1. Co 
eee Richard Thornton pleads, that he is par ſon impa-ſonce of the ſaid Bu 
2 Bop rg? preſentment of Joha Thornton, who is yet alive at Barroug/!y afore- * 
tage ol ona faid; and that the plaintiff ought not to maintain this action: for Ein 
writ of error. he ſaith, that long time before the plaintiit had any thing to do "I 
8. c. Jones, 11. with the ſaid advowſon, the Pricr of Okey was ſeiſed thereof in tee, rie 
1. Bulſt. 4. and preſented rhereto Thomas Gooding, and after that granted the mo 
2. Brow". 229. next avoidance to R. M. and afterward ſurrendered his poſſeſſions 8 
* | ag to king Henry the eighth, who was ſeiſed thereof in fee; and after- Alſo 
TOE ep. ward the church became void, and R. N. the grantee of the next in his 
3. Roll. Abr. avoidance, preſented thereto one Dickenſon that king Henry the N 
781. 791. eighth died feiſed, and it deſcended to king Edward the ſixth, and . 
1. Roll Rep. 45. from him to qucen Mary, and from her to queen Elizabeth, who 11 
1 was ſeiſed thereof in fee in jure coronæ; and the church became dof 
i. Cem. Dig 77. Void by the death of Dickenſon, and ſhe preſented one Butery ; and pl. 13, 
that the church became void by his reſignation, and the queen , 
thereupon preſented Joh ny who was admitted and inſtituted; LY 
and by his death the church being void, the plaintiff preſented by * $ 


uſurpation the ſaid James Thornton, who was admitted, inſtituted 

and induBied; that So ſaid queen Elizabeth died ſeiſed, and it * 

deſcended to the king who now - who by his letters patents it 
th Tho 


nted the next avoidance to John Thornton, who by the death of But 
„ Thornton preſented him, 20 that he was admitted, inſtituted the dyi 
and inducted. | _ — — 
The plaintiff replies, and takes proteſtation of the ſeiſin a . 
of queen Mary, queen Elizabeth, and the king who now is Hr — 
for plea, confeſſing the ſeiſin of the plaintiff, and the grant of the wer a3 


. . : he 
next avoidance by him, and the preſentment thereby, and t 
ſeiſin of king Henry the eighth and king Edward the fixth; = md the 
that king Edward the fixth, by his letters parents in the _—_ mg 
year of his reign, granted that advowſon to Sir Thomas I. at | N 


fee, who granted it to the plaintiff; and that queen Flizabeth _ 1 _ 
the ſeveral preſentments alledged in the count by lapſe; and 0 E | k a 
wards, the church being void, the plaintiff preſented the ſaid Jani . 


. "vp . - h 
Thornton ; by whoſe death the church being again void, it belong 
to him to ec Boa ; and traverſeth the dying ſeiſed of king Eqdwad 


the faxth, * | 
T hereupo! 


Michaclmas Term, 20. Jac. 1 


Thereupon the defendant demurred: FrsT, Becauſe the pro- Savrze 
teſtations are ill and repugnant. SECONDLY, The traverſe is not __ ©3"'f 
good: for he traverſeth the dying ſeiſed of king Edward the ſixth, IONS 


and doth not traverſo the ſeiſin of queen Mary and queen Elizabeth, 
and their dying ſeiſed; nor traverſeth the preſentments alledged 
by reaſon of their ſeiſin in fee, but anſwers them by reaſon of the 
preſentations by lapſe. 


Upon theſe points it was argued in the common pleas, and 
judgment given for the plaintiff: and thereupon a writ of error was 
brought; and the error was here aſſigned in the matter of law. 


It was now this Term agreed, that this quare impedit is brought Nothing ſhalſ 

inſt the incumbent without naming the patron; and it is be aligned for 
averred that the patron is alive; and therefore, the declaration not 8 
being good, judgment ought to have been againſt the plaintiff: hat omen 
and in proof hereof were cited 3. Hen. 4. pl. 2. 42. Ediw. 3. pl. 7. proves it abate- 
7. G. 25. b. able, and not 


But it was thereto anſwered, that this peradventure might have _— 
been a good plea, if he had pleaded it in the common pleas, and 1 * 6 
had relied upon it without pleading over, ſo as the plaintiff might 5 229. 
have anſwered thereto. But this can never be aſſigned for error; Pam. 306. 
forit is only to the writ, and proves the writ abateable, and it is 2. Roll, Rep, 
not abated in facts; and nothing ſhall be aſſigned for error con- 239. 
cerning the writ, but that which proves it to be abated in /ao. 
Alſo, this was not pleaded after the imparlance ; and for that he 
in his plea doth not rely thereupon, but hath pleaded another in 
bar, and ſo hath relinquiſhed his plea to the writ, and the plaintiff 
hath not anſwered thereto ; and then revera his plea in bar is not 
anſwered, when he doth not rely upon it, but pleads over in bar; 
and therefore it cannot be athgned for error. Vide 13. Hen. 8. 
pl.13. 14. Hen. 8. pl. 29. 22. Edw. 4. pl. 35. 18. Edw. 4. pl. 25. 


SECONDLY, It was ſtrongly argued that the traverſe is not good, 1" guare impe 
becauſe he traverſeth the dying ſeiſed of king Edward the ſixth, and — —_— | 
doth not traverſe the ſeifin of queen Mary and queen Elizabeth, _- Riba 
nor the-preſentments alledged in the bar, by reaſon of the ſeiſin in point. 
fee, it being the principal matter of the bar. f Ante, 44+ 

But THE CourT held the replication to be well enough; for 5 
the dying ſeiſed is the principal matter traverſable, the other mat- 1. Roll. Rep. 
ters are but conſequents thereof; and the plaintiff hath liberty to 148 Rep , 
traverſe any part of the defendant's plea. And the preſentments Co. car. 4. 
alledged are well confeſſed and avoided, when he ſhewed that they 185. 586. - 
were · prefentations by lapſe, and not by reaſon of any ſeiſin in fee; Vaugb. 10. 56. 
and of neceſſity he was to anſwer to them: and although it were r. 163. 
objected, that preſentations cannot be anſwered by collations made, 50 _ 
and that preſentment by lapſe in the king's caſe is not any col- , 
lation, but a preſentation, and ſo.always hath been pleaded ; for 
he preſents as ſupreme patron. Vide 33. Hen. b. pl. 2. J. Edw. 4. 

Il. 20. Therefore rule was given that judgment ſhould be affirmed: 


But becauſe it was alledged that Sir George Savile, plaintiff in the 
2 is dead pendent the plea, the entry of the judgment was 
y ; * 8 1 5 3 : p 4 , * - 


Arundel 
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C Arundel againf Gardiner. 


Trinity Term, 19. Jac. 1. Roll 188. 
AK promiſe made A SSUMPSIT. Whereas the defendant had a fferi facias for 8 
ey plaintiff to £ ſixty- one pounds of the goods of John Layer, and delivered , 
a ſheriff to ſave . . - . - - 0 
Emm harmlefs, that Writ to the ſnieriffs of Norwich, to whom it was directed to exe. Ny; 
zn conſideration Cute, and affirmed to the plaintiff, that the woollen cloth in the 8. 
that he will ſhop of Chriſtopher Layer were the wares of John Layer, and liable 8 
ſeize particular to execution for the ſaid ſum, and required him to execute it; that Si 
goods under pM the defendant adtunc et ibidem, in conſide ration he would ſeize the 8 
Fri faciar, will ſaid cloth for the ſaid execution, aſſumed to the plaintiff that he oY 
of- 


3 would enter bond to the fheriffs of Norwich, when he ſhould be 

Sed vide 1. Rall. required, in any reaſonable ſum, to ſave them and the plaintif 

Abr. 25. harmleſs againſt all perſons for entering into the faid ſhop, and od 

Cro, Eliz. 230, taking execution of the ſaid goods: and alledgeth, that he, giving RI 

3- Leon. 236. credence to that promiſe, entered into the ſaid thop, and took exe- E fo 

— oe BY cution of the ſaid goods; and that for this cauſe Chriſtopher Layer el 

249. ſued him in treſpaſs, and recovered ſeventeen pounds in damages br divers 

| and coſts ; and that the defendant, /ic#t ſæpiùs requifitus, had not o ſeveral 
entered into any bond to the ſaid ſheriffs, &c. Upon non aſſumt/it Wi one J. &. 
pleaded, and found for the plaintiff, it was moved in arreſt of caprendo | 
judgment, Flas, That a promiſe upon this confideration is Wi demand t. 
againſt law, to take execution of goods which were not the de. and fever; 
fendant's, and to ſave him harmleſs againſt all perſons ; and ſorty- two 
therefore is not good, 2. Hen. 4.— Sed non allocatur : for he ſhew- The de 
ing the goods, and requiring the ſheriff to do execution, it is rea  quoad . 

ſonable that he ſhould ſave them harmleſs; and a Promiſe to that and error 


DDr rr — * 23 


purpoſe is good enough. 5 fIksT, 
Promife to give A SECOND EXCEPTION was, That this promiſe is uncertain, to Ener of i 
bond in a — ive bond in à reaſonable penalty; and R not agreed what it * N 
be g — himself; 
7 — . ould be, and therefore void. — 
"Requeſt. Tap, Becauſe it is lictt ſefiis reguiſitus, he hath not en- de ſervan 
Ante, 1022 tered into bond; and he doth not ſhew by whom. the requeſt va "git - } 
ant; for 

— 8 tained the 
e | ALL THE 
Aﬀfonpft ona FourTHLY, Becauſe he doth not ſhew that he tendered a bond Seconts 
N to him; for he being to enter into bond upon requeſt, he who finding this 
232 ten- Would have the bond ought to make it ready and to require it, &. not findiny 
der of the bond. | : ; — v the defe; 
Ante, Kam Sed non allacatur; but judgment was given for the Phintiff rich acqi 
Foſt. 66. or have an 
2 Food, and 
Cogr Wa 
nent was x 
Ridue, wither 

Hob. 3:8. 

FRROR 

" trover, 
Harmborn, 
Which a ju 
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20. Jac. 1. In the King's Bench. 
dy James Lea, Knt. Chief Fuftice. 
Sir John Doderidge, Kut. 
Sir Robert Houghton, Kut. Juſlres. 
Sir Thomas Chamberlain, Kt. ; 
Sir Thomas Coventry, Knt. Attorney General. 
Sir Robert Heath, Kut. Solicitor General. 
Treſwell againſt Middleton. 


i Ililam Term, 19. Jac. 1. Roll 965. | 
Ee of a judgment in the common pleas, in debt for A declaration 


Cart Is 


forty-two poutids nine ſhillings and three pence ; and de- for work and 
clarcs upon ſeveral accompts of divers forts of wares ſold Leer done by 

br divers ſeveral ſums, and upon ſeveral retainers at ſeveral days to , muſt 
lo ſeveral torts of work; and among others, that he ſhould retain — 2 
one J. S. the plaintiff's ſervant, to work with him for five days, the maſter, cr 
capiendo pro ſalarts ſus pre quolibet die 25. per quad attio accrevit to on his account. 
demand ten ſhillings ; and fo accompts of ſeveral wares bought, 
and ſeveral retainers, 4nd ſeveral ſums lent, amounting ix tote to 
brty-two pounds nine ſhillings. | 

The defendant pleaded non debet ; and found guid detet 3ol. inde, 
« quoad reſiduum non debet ; aud judgmetit given for the plaintiff : 
and error thereof brought and aſſigned, 

fixssT, Becauſe the action lies not for the niafter for the re- 
tuner of the ſervant to work with the defendant for five days: for 
it is not alleged that he did the ſervice for his miſter, bur for 
limſelf; and the retaining is of the ſervant for his own proper 
our, and by a contract with him: and if it were the retainer of 
the ſervant by the command and appointment of his maſter, he 
%zht to have ſhewn that he retained the maſter, and not the ſer- 
nt; for then he ought to have counted accordingly, that he re- 
tained the maſter, who by himſelf or ſervant ſhould work, &c.— 
ALL THE CoUrT was of that opinion. 


SECONDLY, The action of debt being for ſeveral parcels, the Jury tn gebt for /e- 
inding that he owed thirty pounds, er quoad refrduum non debet, and veral ſums of 
not finding for which of the contracts or retainers quad debet (ſo money fot goods 
* the defendant cannot know for which he is condemned, and for 9 
nich acquitted, and thereby might plead it in bar to other actions, ing 288 
or have an attaint if it be faiſe); for theſe cauſes the verdict is not to gol. a verdict 
wod, and the judgment thereupon is erroneous.— THE WHOLE finding the de- 


Cover was of that opinion (ab/rme LEA). Wherefore the judg- ſcudantindebted 


, \ hand 
nent was reverſed. | — = 
ace, without finding in which cf the particular ſums he was indebted to zol. is bad. Ante, 31. 113. 


Hob. 328. Co. Lit. 229.2, Poſt. 652. Cro. Car. 51. March. 97. 3. Term Rep. 449. 


Bradford agν Ramſey. 


Trinity Term, 17. Jac. 1. Rell 945. 
FRROR of a judgment in the common pleas in an action of A variance be- 
" lrover. "The error was aſſigned, Becaule /Fi/iiam Brown, of eween the veni-e 
Morn, was returned upon the venire ſucias: and vpon the erer as 


1 to the vill from 
Which a juror was to come, is not material, Ante, 353. 457-—1+ Roll. Ab. 197. Cowp. 178. 


eko. Jac, U u diftringas; 7 A 


Cass 2. 


On —2 the bill is variant from the declaration, and doth not warrant i 
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| Beavrony diftringas, one William Brown, of Harmthorp, was returned aud ons 
againſs ſworn; fo he was not the ſame perſon who was returued upon ſatu 
Rauf. the wenire facias (and in truth there was not any ſuch village u this | 
Harmthern, as was in the declaration); fo it could not be amended, and t 
But ALL THe CovkT (except HouGHTON) held, that the alter. 
ation of the name of the village is not material: for a man mar 
by intendment have two habitations, and may remove and alter his 
habitation after the wenire facias returned, which is not materia "TRI 
nor examinable; but the trial is good enough, as it is in Stayby h 
v. Stanhop (a) : but a variance in the chriſtian or firname is mate. The 
rtal. Wherefore this was not allowed to be an error. juſtifie 
Ih trover, if A SxconD ERROR was aſſigned, Becauſe the writ was, quid fu The 
"av valetiam”” poſſeſſionatus de diverſis bonis ct catallis ad valentiam twenty pounds, the pla 
33 and loſt them, which came to the defendant's hands, and he con- 12 
. dels. verted them, and the writ doth not mention any goods in ſpecie MW | 8 
Y < 8 , j not go 
ration of trever but the declaration was, quid ſuit peoſ/effronatus de duobus cadis d F * 
is aided by the claret-wine, and one hogtheid of white-wine, and doth not men- fo * 
verdict. tion any value: ſo the writ and declaration do not meer; nor dot 46 4 
ä appear that tlie declaration is founded upon this writ: and when Sree g 
7. Sid. 1 50. i879. the declaration varies from the writ in ſubſtance, it is not aided by 7 But i 
Tut. 150. the ſtatnte of 18. Eliz. c. 14. (). And although the ſtatute helps tiffs for 
l i Com. Dig. whete there is not any original, or that the origfrral be varied is therec 
4 701. form, yet it doth not fo where the original varies ſrom the deck that par 
S. d wide Co. Lit. ration in matter of ſubſtance; as it is held in Biſhop's Caſe (c) Gclarati 
303. Sed non allocatur : for they held, that ad valentiam is not matte THE YE 
Cro. Eliz. 185. „f ſubſtance in the deelaration ; and, being after verdict, is ai er the | 
* _—_ by the ſtatute, Wherefore the judgment was #ffirmed. ound gi 
2. Vent. 153. : - : huſband 
(a) Ante, 457. c. 13. and 5, Com, Dig. 24. ke. 750 ud 
(5) See 21. Jac. 1, c. 13. 16. & 17, (e) 5. Co. 37- agmen 
Car. 2. C6. 8. 4. & 5. Ann. c. 16. g. Geo. 1. F the writ ; 
Ear 4. Royſton againff Eccleſton. __ 3 
Ege ment is but FJECT MENT di, und dime ct uno pomario, &c. After verdid terdit th 
an afticn of it was moved in arreſt of judgment, that a recipe lieth ns 
treſpaſs in its de demo, for uc conflat wiat it is; but he ought to demand ng 
nature, and hes im: and that a præcipe fies hot de pomario, but he ought to de 
ev het and mand it by the name of @ garden: ſo this action, which is to rl -: jr or 
28 cover the poſſeſſion, ouglit to have been as certain as a precip, E Con. 
Palmer, 337. gi ollar, 
2. Leon. 20. cor ing to a præcie. 3 loccape, = 
Strange, 635- Fed non allocatur: for it is but an action of freſpaſs in its natuꝶ &viſed on 
Runn. Ejeck. 6. and therefore as treſpaſs lies quare domum fregit, or as waſte lie or ever, 3 
5. Com. Dig. Jomibus, ſo this action lies. And it hath been adjudged, that led his f 
* ejectment lies of . a cleſe, giving ita name; ſo here being ac Heer his 1 
Dougl. 305 nient certainty, ſo as the ſheriff may deliver poſſeſſion: and fort wenty-twe 
2. Term Rep. 12. ſame reaſon, the action brought pro pomario is well enough of / 
| Wherefore it was adjudged for the plaintiff. enter at hi 
Carr 4. Calthorp againſt Culpepper. | _ 8 


4 then all 
wife and 
Robert died 

aha, WI 
tle houſe de 
Ward Phil 


In affoult, a va- T RESPASS of aſſault, battery, and wounding at //ington, 
riance as wine county of Middleſex. After verdict for the plaintiff, it © 
— moved in arreſt of judgment, that the bill upon the file ſupp 
decliration is the battery in London, The bill was viewed in court, W 
dot fatal. was ſuppoſed a battery to be the ſame day and year at Londin ; 


by 
Cro, Car. 272.281. Latch. 225. Palm. 394-428. 1. Com. Dig. 320. Cowp. 178. 235+ bon 
8. Term Rep. 235 235. ö | T 
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Tur Count held, that, being after verdict, it is aided by the Cairuory 
ſtatute of 18. Eliz. c. 14. as the want of an original writ is: and . 
this bill in London is as no bill at all (a), for this action brought 9893 
and tried in Middleſex. Wherefore it was adjudged for the plaintiff. 

(a) See 1, Bac. Abr. 92. note (4), and the caſcs there cited, 


Buckley and his Wife againſ Hale. Carp 5. 


*] RESPASS by huſbarid and wife, for breaking a cloſe of the A joint adion of 


huſband's; and for the battety of the wife, ad damnum ipſorum. 1 
The defendant; as to the clauſum fregit, pleaded not guilty, andfalband pre 


juſtifies the battery. batiery of the 
The firſt iſſue was found for the defendant, and the ſecond for gal 3 
the plaintiff. | 2 2 _ 


It was now moved in arreſt of judgment, that the declaration jg Juſtification as 
not good, hccauſe the huſband joins tlie wife with him in treſpaſs 2 
for breaking a cloſe of the huſband's; which ought not to be: but guilty on the firſt 
for ry battery of the wife they may join; whereto all the Court * guilty 
agreed. on the ſecond, 

But it was moved, that in regard it was found againſt the plain- = — a 
tiffs for the iſſue in which they ought not to join, and the defendant fault of joining 
is thereof acquitted ; and the iſſue is found againſt the defendant for "*Þand and 
that part wherein they ought to join, the verdict hath diſcharged the 8 — oo 
declaration for that part which 1s Ill. and is good for tlie reſidue; as inad damium — 
THE YEAR-Book 9. Edi. 4 pl. 51. in — by huſband and wifeſ e 
ior the battery of both, the defendant pleaded not guilty, and , 473. 
ſound guilty, and the damages were aſſeſſed for the battery of the 3 
huſband by itſelf, and for the battery of the wife by itſelf; and! —5 x. if 
judgment was giyen for damages ſor the battery of the wife, and Hard 4 
tle writ abated for the reſidue.— LEA, Chief Juſtice, and DoDE- 2. Vent. 29. 
e, were of that opinion; but HoUGHToN and CHAMBERLAIN £4. Ray. 1208. 
{contra : for the declaration being ill in itſelf in ſubſtance; the 3% N. P. 20. 
derdict ſhall never make it good; per quod achournatur, &c. 3 


3 Dig. 
. . 0 ' a 
Gilbert againff Witty, and Others. 2 
| , | 5 6. 
nen bs Fac. i. Roll 358. 
RJECTMENT:. Upon a ſpecial verdict the caſe was; Robert A man having 
Collard was ſeiſed iti fee of three houſes in Norwich holden in #5 ſent and 
loccage, and having ifſue three ſons, John, Robert, and Richard, he e buaſer, de- 
@viſed one of thoſe houſes called The Star to John and his heirs _—_ _ * 
for ever, and he to enter at his age of iwenty-two years; and de- heirs, „n- s 
"led his ſecond houſe, which he purchaſed of Robert Maibn, to“ vive ifellny 
labert his ſon and his heirs for ever, and he to enter at his age of © did children 
"WT ""enty-two years; and deviſed his third houſe, which he pur-;, n in- 
1 Payn, to Richard his fon and his heirs; and he Oar; 4 
fnter at his age of twenty-two years: PROVIDED ALWAYS, © ſhall remain 
N That if all my ſaid children before-named ſhall depart this pre- to my wife for 
ent liſe without iſſue of their bodies lawfully begotten; that ren 0" 
then all my ſaid meſſuages ſhall remain and be to Margery my of the fone tis 
2 and her heirs for ever.” It was found, that John and part hall 30 
* died without iſſue; and that afterwards Richard had iſſue immediately to 
2 wife to ru Day the leſſor ; that Margery entered into dde wife; for 
| Xhouſe deviſed to Robert, and let it to the defendant ; and after-,. 2 — 
"i Phily Day entered, and made the leaſe to the plaintiff. Zr f, We. ders by impli. 
WE | ag Pon between 
; | ; morc » 1200 i + Poſt, A 


+. Hiatt 
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S. C. 2. Roll. So the ſole queſtion was, Whether by the death of Robert without and 
Rep. 28 1. iſſue, there be a croſs-remainder by implication given to Richars the t 
—— 73. and the heirs of his body ? or, Whether Margery ſhall have it pre- ſigns 
Hob, 22” ently by the death of Nobert without ifſue ? or, That the ſhould roc 
2.Roll. Ab. 316. expect until all the {ons were dead without iffue ? | y fi 
3 . For it was objected, that the intent of the deviſor was, that this defen 
5 eme ſhould not have any _— until all his ſons were dead without and & 
Carter, 173. tive; ſor it is, If all his ſons die withont iffve, that then his the f 
Skin. 20. „ wife mould have all his houſes :” ſo it was not his intention, a in 8, 
_—_ 37” ag. long as any of his ſons had iffae, that his wife ſhould have any of John 
E 8 his houſes: ſo by implication the ſons ſhould have acrofs-remainder the de 
Stra. 096. the one after the other. And to 22 it, the caſe in 13. Elz. It 
2. Vein. 545- Dyer, 303. where a man having iſſue five ſons, his wife enſcint, de- the w 
B. R. H. 22. viſed lands to his four younger ſons, and to the child that the wife Swimn 
7 — was enſeint. if it were a ſon, and their heirs, and if they all died hath 
Fag. 97. ®* without iſſue male of their bodies, or of any of them, that the lands plead 
Ld. Raym.204. ſha!l revert to his right heirs, it was held, that no part ſhall reven, not ex 
Cowp. 34. $00. as lony as any of them had iſſue; and uport the caſe of 10. Ez. under 
Dyer, 326. Hunlley's Cafe. | Dyer, 
But after divers arguments of borh fades A the bar, DoD ERIDct, only, 
HovGHTOXN, and CHAMBERLAIN, delivered their opinion ſeriatin, But 
that the wife ſhould have it immediately after their ſeveral deaths, althou 
25 they died without iſſue: and that there is not here any croh- means 
remainder of any of thoſe houſes from the one ſon to the other; cured 1 


becauſe, being a deviſe to them ſeverally by expreſs limitation, n. 

there ſhall not be any greater eſtate to them by implication. And though 

although the eſtate be limited at the firſt to them and their heir, any dit 

yet it is abbreviated, and made an eſtate ſeverał in them for the Where 

feveral houſes ; but none of them hath a remainder in the houſe 

of the other. And in proof heitof was relied upotr Frechon'; Whiti: 
(% Dyer, 171. Caſe (a), Clache's Cafe (b, and IWindham”'s Caſe (c). 


) Dyer, 330. (c) 5. Co. 7. RP ER' 
1. Vent, 224. JODERIDGE ſaid, although peradventure æ croſs-remainder may D 5 

Km. 452. be by implication, where a deviſe is of lands to two ſeveral perſom, — Fo 

= vet it cannot be by implication without expreſs limitation, where 3 

the deviſe is of three or more fevoral houſes to thre or more ſe. that ry 

veral perſons : for when one dies, there cannot be ſeveral eſtates by oat! " 

moieties'to ſeveral perſons ; and afterward, when the ſecond dies m_ _ 

to have a remainder again to another: ſo for the incertainty and ol 

inconvenience it cannot be; ner was it ever ſeen in any Book, 3 

where an eſtate is limited to divers, that there can be a croſs-*- 3 

(2) Sed vide mainder (a). — 


Cop. 31. 799. Co. Lit. 195. b. note (1) ; and Lord Camden's judgment in the caſe of Twiſcerys, Lecks 
Amble:'s Rep. 665. | = 3 It was 
| But LEA, Chief Juſtice, doubted, becauſe it is in a will; de ſcape is 


was not the teſtator's intent to prefer the wife as _ brought 
iſſue of his body. But for the reaſons of the other Fuitices, the) year afte; 
having long conſidered thereof, RESOLVED, that it could not 
croſs-remainder ; and ſo it was adjudged for the defendant. N 
nr, Butler againſt Lady Swinnerton. night - 
If a huſband COVENANT againſt Lady Swinnerton, executrix of Sir Jo 1 &g, 
procure 3 fine of Swinnertan. | | freſh pu 
Ind to be levied” 46 ; | the tal 
to himſelf and The plaintiff counts, that Sir Jahn Swinnerton, in 8. Face 1: wh the 
any fp 


his wiſe and his to him the manor of Birch- Hall, in Eſjes, for twenty-one 


heirs, and after- —— hisht 
ward let the land under a covenant that the leſſee ſhall quietly enjoy it without difturbanoe of him if 


or afſigns, or any other perfon by his meant or procurement; an ouſter by the wife,.as 
Luſband, is a breach of the covenant, 
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and covenanted that the plaintiff ſhould quietly enjoy it during S. C. Palm. 339. 
5 


the term, without the let or diſturbance of him, his heirs or aſ- 5. — _ 
ſigns, or of any other perſon, by or through his means, title, or — 3 
rocurement : and ſhews for breach, that in 5g. Jac. 1. Lord Peters Pousl. 43. 
y fine granted that land to the ſaid Sir h Swinnerton and to the 1. Term Rep. 
defendant his wife, and to the heirs of the ſaid Sir John Swinnerton ; 671.7 
and that this fine was ſo levied by the means and procurement of 
the ſaid Sir Jobn Swinxcrton ; and that afterwards he made that leaſe 
m 8. Fac. 1. to the plaintiff, who entered ; and afterwards Sr 
John Swinnerton made the defendant his executrix and died, and 
the defendant ouſted him, and ſo hath broken the covenants, &c. 


It was thereupon demurred, and objected, that this title which 
the wife claims is not by any title or means derived from Sir John 
Swinnerton, nor by his conveyance, but by Lord Peters; fo as ſhe 
hath the eſtate immediately from him, and ſhe, ſurviving, ſhall 
plead it as an immediate eſtate to herſelf: and this covenant doth 
not extend to titles paramount the huſband, but to titles derived 
under him, and after his eſtate created. Vide 14. Edw. 4. pl. 1. 
Dyer, 1 53 that the ſurvivor ſhall plead an eſtate made to himſelf 
only, 20. Hen. 8. pl. 22. Hen. 6. pl. 52. Dyer, 42. 


But ALL THE CovkT held, that in regard there was an averment, 
although ſhe claims by the conuſor, yet the is in, and claims by the 
means of her huſband the leſſor (for if thg huſband had not pro- 
cured the fine, ſhe ſhould not have had any eſtate) ; and therefore 
ſhe is a perſon within the covenant who claims by his means, al- 
though ſheclaims by title derived fromanother : and there was not 
any diſturbance by his procurement, becauſe jt was after his death, 
Wherefore it was adjudged for the plaintiff, 


Whiting againſt Sir George Reynel, Marſhal of the King's Cart. 
| Bench. | 


DEBT for two hundred and two pounds. Whereas he reco- An don on the 
vered againſt Thomas Abingdon and Mary his wife, in treſpaſs ——— 
for damages, two hundred and two pounds, and the ſaid Mary was ng = 


. : , 2 tion of the plain- 
committed in execution to the defendant upon this judgment; yg, 5 


that the defendant 24th November, 16. Fac. 1. ſuffered her to theriff for an 
go at large whither {he would, his debt not being ſatisfied; per quod {cape in f, 
eto accrevit. pong make br, 

The defendant pleaded, that ſhe brake priſon and eſcaped, and tary, or an action 


he freſhly followed her and took her again 21ſt O#ober, 17 Fac. 1. in be commenced, 


3 


freſh ſuit (a), and had her in execution, and yet hath her, &c. de neuf fan- 


Whereupon the plaintiff demurred. —— 


It was now ed, that this plea was not good; becauſe the purſuit. 
clcape is alledged 24th Nevember, 16. Fac. 1. and the action is Jones, 144- 
brought in Zafter Term, 17. Fac. 1. and this repriſal is alledged a 1. Koll. Ab. 208. 


year after the eſcape, and after the action brought: for it was al- — — 


3. Co. 52, Comb, 69. 2. Bac. Abr. 248. Fitzg. 296. 1. Peere Wms. 687. 


(a) It was formerly held, that the ſheriff be firſt made in writing, and filed by the 
% give freſh purſuit in evidence; but ſheriff againſt whom the action is brought, 
. & 9. Will, 3. c. 27. 6. no retak'ing that the eſcape was not with his coofenr, 
a freſh purſuit ſhall be given in evidence privity, or knowledge, &c. z and if ſuch 
onthe ttial of an iſſue in an action of eſcape, affidavit ſhall be falſe, the off;nder, on con- 
8 the ſame be ſpecially pleaded ; nor viction, ſhall ſorſeit 5ocl. 
any ſpecial plea be taken unlcſs oath 


Vu 3 ledged, 


— — === 
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Srraoge, 873. ledged, although a repriſal by freſh ſuit (if it had been before the 
3 K.B. 354 action brought) would peradventure have excuſed him, yet being 
260 Dom. 163, after the action brought, ſo as the plaintiff at the time of the action 
See the caſe of brought had good cauſe to have the action, the repriſal after ſhall 
Bonafous v. not excuſe him; and compared it to waſte brought for reparations, 
Walker, 2. Ter. which if amended pendent the writ, it ſhall not excuſe him: ſo 
Rep. 126. here. And in proof thereof were cited, 3. Co. 52. Ridgeway's Caſe 
23. Edw, 4. pl. 8. 13. Edw. 3. tit. Bar,” 253. 

But againſt it was argued, that this repriſal, being alledged to be 
by freſh ſuit, and before the plea pleaded; is good for the time, and 
he ſhall take advantage thereof to excuſe the eſcape: for it is upon 
the matter no eſcape, when ſhe was taken by freſh ſuit; for that 
is a continual purſuit, and the Jaw ſhall adjudge her in priſon al. 
ways: and it is not like the caſe of waſte, for there nothing was 
done after the waſte committed before the action; and the repa- 
ration hath not any relation, nor is the continuance of any former 
act: but this repriſal hath relation, and makes it as no eſcape ab 
mitio; as a diſtreſs taken for rent, and reſcued and driven into 
another manor, which 1s purſued and retaken, the party ſhall 
make his avowry of the taking in the firſt place: ſo here. Andit 
would otherwiſe be a great miſchief, if an eſeape ſhould be againſt 
the wills of ſheriffs or keepers of priſons, by breach of priſon, or 
reſcuing themſelves before they are brought to priſon, or in their 
going thither, and the priſoners are repriſed within two or three 
days: that an action ſhould be brought in the interim againſt the 
gaoler, and that this repriſal (when he hath the priſoner before the 
plea) ſhould not be an excuſe; eſpecially to the marſhal, who hath 
a multitude of priſoncrs, and every day is to bring them to the hall 
by habeas corpus or rules of cqurt : if peradventure a priſoner 
eſcape, and an action be brought againſt the marſhal the ſame cay, 
before he can have any time to retake him, if he ſhould not be 
excuſed by the retaking, he would be charged with a multitude of 
ſuits, and could not have any remedy to excuſe him. And there- 

| foreit was compared to the pleading of a fine leyied, before the writ 
of formedon en, proclamatioſs incurred pendent the writ ; before 
the plea plcaded, he well may take advantage thereof by pleading it, 
Fide f. Ils. 7, although when the writ was brought it was nat complete, noſ 
pl. 12. could be pleaded. 

SECONDLY, It was moved, admitting this to be no plea, yet tha 
action lies not Lere, becguſe the eſcape is of a feme covert, where her 
baron is ſubject to the execution: ſo the plaintiff hath not loſt hi 
debt; for by intendment ſhe could not have paid it if the had jain 
in priſon ; for ſhe had nothing but what was her huſband's, aud 
the execution remains yet againſt him; therefore action ol delt 
lies not, becauſe he is not totally depri ved of his debt ; but an ac: 
tion upon the caſe, in reſpect of the damage. And therefore it wi 
faid, if one hath execution of a ſtatute of the lands, goods, and 
body, &c. and the priſoner eſcape; yet becauſe the land remains 

in execution, debt lies not for the eſcape, but an action upon tis 

caſe: for at the common law, an action of debt was not maintall- 

able for an eſcape; but it is given by the ſtatute of 1. Rich. 2. c. 14 

where the debtor eſcapes. hut here the ſole and principal debtor 

did not eſcape ; for the baron is the principal, 2nc remained ſubjett 
3. tothe execution. | 

; ITE Fit 


/ 


But 
Action! 
which 1 
artly le 
reprifal 
purpoſe 
that it 1 
fare, be 
baron, 2 
it was 20 


FJEC 
tilca 
Upon 

Curle wa 
2 
FI to 
proviſo, t 
pounds i 
following 
and ſo fe 
th of 
Re) 
So ef 
Milian 
* with tl 
"rents t 
* ſums, « 
Perryman 
wards the 
that land 
renderin 
rirtue of 
but the ſa 
rent annu 
ſurrender. 
und, qu2d 
the faid 7 
ments to. 
that aftery 
wel was | 
Iman ent 
claration - 


John Curl, 
Upon tl 


bar, two q 


Fixer, 


Yreement 
the poſſef 
leſſee for {; 


or it is nc 


ſhould en 


þ lov, 388. 
ih 268, 7 


But THE Cour held, that this was not any plca, becauſe tlie Warrixe 
ion is brought, and implies a voluntary permithon ire ad largum, , 59% 
which is neither denied nor traverſed; and if the ſheriff volun- Krenz“ 
arily let a priſoner at large, he cannot retake him: and ſo this N 
reprifal, as is alledged, being after the action brought, is to no 
purpoſe, nor is ag plea. And for tlie action of debt, they held, 
that it well enough lies, or an action upon the caſe, at his plea- 
fare, becauſe the eme was only committed to priſon, and not the 
taron, and ſhe is the ſole debtor who is impriſoned. Wherectoze 


it was adjudged for the plaintiff, 


Powſely againſt Blackman. air g, 
rim y Term, 18. Jac. 1. Roll 1230. 


FJECT MENT of a leaſe of Richard Perryman of lands in Tha- if a mortgage 
be made by 


tilcan. bargain and 

Upon not guilty pleaded, a ſpecial verdict was found, that John Cate, with a pro- 
Curle was ſeiſed of this land in fee, and by indenture 7. January, viſo and agree- 
2 1. enrolled within fix months, bargained and fold the nn „ 
ands to HUliam Perryman in fee for three hundred pounds, with a — — 
proviſo, that if he paid to the ſaid Milliam Perryman three hundred his heirs and 
pounds in this manner, viz. ten pounds u the gth of July afligns, ba! nee 
following, and ten pounds upon the gth of January following, intereedd'« with 
and ſo for nine other payments upon the ſaid days, and upon the fe 72 
gth of January 1617, ſhould pay to him two hundred and ten % er — 
pounds, that then the bargain and ſale ſhould be void. PRO- ton of the rents 
iso etiam et agreetnm fuit betwixt the ſaid parties, that the ſaid unt default of 
" William Perryman, his beirs or aſſigns, thould not intermeddle Payment, he 
* with the actual poſſeſſion of the premiſes, or perception of the — 
" rents thereof, until default of payment be made of the ſaid ferance to the 
* ſums, or any part thereof.” And it was found, that //7/lram mortgagee, and 
Perryman did not enter into the ſaid tenements ; and that after- 9 3 "went as 
vards the ſaid John Curle, before any of the days of payment, let — 
that land to YLilliam Dibley by two ſeveral demiſes for fix years, been on a co- 
rendering the rent to him, and died; that the leſſee entered by vcnant that be 
rirtue of the ſaid demiſes, and took the profits, claiming nothing Þovld rae the 
but the ſaid term; that the ſaid Miſliam Dibley, the leſſee, paid the —_ _ 
rent annually to the ſaid John Curle, and at the end of the term ment. wy 
ſurrendered the ſaid tenements to the ſaid John Carle. And they Ante, 172. 
ind, quad poſtea et ante tempus quo, Sc. VIZ. II. December, 16. Fac. 1. op. 
the ſaid /Villiam Perryman made his will, and deviſed thoſe tene- 5 C. ,, r 
ments to Richard Peri yman, the leſſor, by his will in writing; and Rep. 284. | 
that afterwards the ſaid William Perryman died; and that Jahn At- S. O. Palm. 261. 
wi was his couſin and heir; and that after his death Richard Per- 5 
man entered, and made the leaſe to the plaintiff prove in the de- Co. — 
Caration; and that the defendant, by the command of the ſaid a. co. 4. 22 
John Curle, entered, and ejected him. Ray. 147. 

Upon this ſpecial verdict, it being divers times argued at the wo * 

7, two queſtions were principally moved. Cre. Eliz, 451. 


FissT, What intereſt John Curle, the bargainor, had by this 25 
greement with the bargainee, that he ſhould not intermeddle with ny fe 45% 
” poſſeſſions until default of payment, viz. Whether he were 1 Vent, 80. 
. for ſo many years, or only in as tenant at will or ſufferance ? Carter, 6o. 
or it is not a covenant or agreement with the bargainee, that he Bridgm. 13. 


oh. 202. 
Vent. 211.212. 


4 Mod. 9 * 13. 


vuld enjoy it during thoſe years, for then it would have 3. . 448. 44! 
þ le, 388, 1. Burr, 79. 112. $. Burr. 2831. 1. Will. x76. 1. Atk, 606. Dougl.,21, 3. Com. 
$253. 4. Bac, Ab. 423. 1. Term Rep. 383. 

_ amounted 
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Pow:zzr amounted to a leaſe for years; but that the bargainee would not 
tent meddle with it, and to leave him in poſſeſſion as he was, &c. which 
Bree. cannot be a leaſe for years. Vide 5. Hen. J. pl. 1. 21. Hen. . pl. 3b 
If a morteagor, SECONDLY, Admitting that he was not leſſee for years, but only 
who contioves tenant at the will of the bargainee, or tenant ar ſufferance, Whe- 
in polſeſſion by ther his making a leaſe for years, and the leiſee entering and paying 
— the rent, and claiming nothing but the term, and after in the end 
ths of the term yielding up the poſſeſſion to the bargainor, ſhall bez 
years, and the diſſeiſin? and if it be a diſſeiſin, Whether it be not purged by the 
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leſſee enter | re-entry of the bargainor, and occupying it in flats pro pr ius, and 
claiming d. reducing the inheritance to the bargainee, ſo as he was not out of 
thing but his 


. feſion, and fo his will thereof be good? for otherwiſe the will 
5 ike; bot, Lk bad as to this point ALL THE Jusriexs reſolved, that 
on payment and when the bargainor entered (as it ſhall be conceived by the words 
acceptance of «« yielding up rhe tenements at the end of the term”), if he were a 
His rents worn diffeifor before (as they did nat agree that he was, becauſe neither 
— oh mh the leſſor nor leſſee intended to make any diſſeiſin, the leſſee claim- 
enter after the ing but his term), it was only a diſſeiſin in the leſſee for years (a); 
expirationof the and when, the term being expired, the bargainor re-entered, that 
leaſe, he ſhall be purgeth the diſſeifin, and the bargainor 13 in as he was before, and 
— — the inheritance is re- veſted in the þargainge, and his will ſhall be 
— ood. And therefore they held, if tenant for will be ouſted by a 
Poſt. 684. ranger, and he re-enter, he is tenant at will to his leſſor; for 
Hen 6. 2705. otherwiſe it would he a miſchievous caſe in many aſſurances, wher 
42.8 75. the mortgagor being in upon condition to pay at the end of tic 
2. Inſt. 154 year, and in the interim that the mortgagee ſhall not nieddle who 
3. Rel. Ad. makes a leaſe for half a year, and after re-enters hefore the day ' 
— Car. 303. Payment, that lie ſhould be a diſſeiſor againſt his own intent . 
my the intent of the bargainee, that the bargainee ſhould be ja 1 
4: Leon. 35. be out of poſſeſſion, fa as he cannot make a bargain and fal: A 
Co. Lit. 57. . his will. By this means many aſſurances would be deſtroyed, wluck 
n will not ſuffer. Wherefore the law accounts, that the bar 


1. l 676 inor hy his entry is in of his former eſtate, and the will of 1 
Dougl. 21. rgainee is god ; and by all THE Four JUSTICES it Was a. 


Powelon Mort- judged for the plaintiff. Vide 2. Ce. IS» 15 34+: Hen. 8. pt ly 
b ges, 63+ 13. Ediv: 4. pl. 4. 18. Hen. 7. pl. 48. | 


1. Ch Caf. 59. 
1. Ter. Rep. 383. (a) See Cro. Car. 304. 306. 7. Geo. 2. c. 20. 


Cas is, Elizabeth Archer, en of John Archer, again/t Dalby. 
If outlawry be PÞRROR of a judgment in the common pleas, ang upon the out 


pronounced on lawry in the faid judgment. ; 
wheſameday that Tur FixsTERROR affigned in the outlawry was, That the i 
whe et e- 


ci gent, qued allocat. quatuor comit. eng 
7.5 bears «fs, Cent, Which recited a former exigent, / ale 5 1 „ 
. —.— fareret the defendant, which tare teſte cra/tins 92 * 
S. C. palm. 280. turned. qd ad Huſtings de placitis terræ holden or ” 4 
Noy, 49- tit bore teſte, he was gun exacius et non comperuit, An 


- CO. . cauſe error was aſſigned. 
'x- Com. Ts ; 


Ab. 9731. 3- Term Rep 479. | | 
en 5 — For that the former huſtings were de communibu' 
4.13 WIE 4 b 


Coup.178.229, Placitis, and this is de placitis terræ, and ſo varies, and therefore Il 
Cowp.1 78.229. Pl 


: : hich 
TairDLy, Becauſe it is upon the ſame day it bare eſte, 1 1, 
_ © ought not to be.— And for this lait cauſe, it was holden to be 


and reverſed. IJ Bt 
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But for the firſt cauſes they much doubted; for there are prece- Fide 29. Edu 3. 


dents that the huſtings are held alternatim every fortnight, &c. * 


Edu. 3. pl. 43. N. B. of E. 348. Trinity Term, 11. Jac. 1. Roll 2560. Micbaelmas, 7. Fac, 1. Roll 3255. 


Tux Exxon affigned in the matter was, For that the plaintiff Breach of coves 


nant, 


declares in debt far fixty pounds upon a deed, wherein he recites, 
that  WHEREAs William Corbyn had given divers of his goods to 
« John Archer, the teſtator, he covenanted, that if the ſaid Corbyn 
# ſhould pay a debt of fixty-three pounds (for which the ſaid Jahn 
Archer ſtood bound in one hundred and twenty pounds to pay 
to one po Shipton upon the ſecond day of June then next fol- 
« lowing), and ſhould fave harmleſs the ſaid John Archer from the 
* ſame, that then the plaintiff ſhould have and enjoy conceſſionem of 
* the ſaid John Archer of the moiety of the ſaid goods, ad quas 
conventiones 1 he obliged himſelf by the faid writing to 
the plaintift in ſixty pounds: and alledgeth in fa#», that the ſaid 
William Gyrbyn, upon the ſecond day of June, ſecundum formam et a 
oe 72 præd. paid ſixty-three pounds, by which payment of 

the ſaid ſixty- three pounds the ſaid //*{{iam Corbyn hath ſaved him 

harmleſs from the ſaid ſixty-three pounds, ſo that he was not 

damnified ; and that neither the faid John Heber in his life-time, 

nor the ſaid Elizabeth ſince, had made any grant to him of the 

moiety of the ſaid goods granted him by the ſaid Jehn; per quod 

atho accrevit, c. 

The defendant pleaded, that the faid Miiliam Corbyn had not 
paid the ſaid fixty-three pounds, &c. whereupon they were at 
iſſue ; and verdict and judgment for the plaintiff; and now athgned 
for error, That here was not a good breach: 

FixsT, Becauſe he doth not ſhew what the goods were whereof Ante, 171. 
the deed of gift was made.—Sed non allocatur ; becauſe the geng- 2. Mod. 196. 
nlty is ſufficient. | Ld, Ray. 168. 

SECONDLY, The allegation is, that he had faved him harmleſs — — 0 
from the ſixty- three pounds, whereas it ought to have been from * 
the one headed and twenty pounds. 

THIRDLY, Becauſe he doth not ſhew that he requeſted a grant 
of the moiety of the goods, and tendered a writing to him to ſeal ; 
for he, being the party who is to have the benefit thereof, ought 
to make the tender.—And for theſe cauſes, but principally for the 
ſccond, the judgment was reverſed. | 


Ante, 652. 


Berry and his Wife againſt Nevys. Cazr 11, 
In the Exche , 'r Chamber. : 
Trinity Term, 18. 'jac. 1. Roll 570. 

(RROR of a judgment in the king's bench, in an action of In trover againſt 
* trover and converſion of goods, et inter alia of ſixty pounds in buſband and 
money, againſt huſband and wite, ſuppoſing that they converted arms nk 
them to their proper ule. alledged to the 
The defendants pleaded not guilty; and it was found againſt vſe of the huf- 
them for the fixty pounds ; and judgment given for the plaintiff, 1 
and that they ſhould be in miſericordia. * 5 n 
The errot aſſigne : was, Becauſe an action lies not againſt huſ- , Ro. Ab. 428 
band and wife for converting good heir uſes; for i h 1 

g goods to their uſes; for it is the con- Jones, 16. 264. 
Yerfion of the huſband only, and they are only to his uſe; and al- 443 
though they may be charged with a joint battery or impriſonment, Je. 166. 


Jet it cannot be ſo for goods converted. And all the Juſtices of COSI. 


47% March, 94, 1. Com. Dig. 220. 5. Com. Dig. 194. Andrews, 242. Salk, 114. Stra. 1094. 
| | | 485 the 
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nia, the common pleas and Barons of the exchcquer were of that opi. After 
eie nion; and it was ſhewn that this judgment paſſed /#> /entio after : ned, 
Nevr3. verdict without exception; for in Eaſter Term, 19. fac. 1. in Hy. — anc 
3 riſon v. Bradford and his . in an action of trover of goods, and N gccutor 
N converting them to their uſe, after verdict for the plaintiff it was Tani 
Ro — mqaved, that the action lay not, and there it was adjudged for the [new it 
Vide 13 Rich.2, defendant. And it was moved by SHERFIELD, that the judg- tween 
* Bri-f, 644 ment ſhould be reverſed quoad the wife. — Sd non allocatur ; where. Wl. pay a 
— _ fore it was reverſed. T 4 ob 
Rutter againff Mills. bat a col 

Cans 20. | Trinity Term, 20. Jac. 1. Rell 1041. executor 
Eje&ment on a RROR in the excheque .- chamber of a judgment in the king: ue non- 
demiſe 22 May, , bench, in an ejectnient of a leaſe of Henry Pawney, 22. Muy, But L 
20. | ron 20. Jac. 1. of an houſe in Mindſor, habendum a prima die M a11 for non ben 
ND Maw three years. vir1ute cujus the leſſee entered, and was poſſeſſed gn. ay diffe 
wirtgte cajes he que paſfea ſcilicet ciſ dim die et anno the defendant ejected him. Afﬀer b maint⸗ 
De verdict upon not guritys — ang = Po and er; — ; an 

_ for him, the error aſſigned w at ci/dem die, c. refers to the ut the 
} 9 ee, firſt day of May, which is 5 —.— and then the eject- time of. c 
3 ment is alledged before the leaſe made ; ſo the declaration is not N auſe; b 
Ante, 96. 154. good. Sed non alloacatur; for the allegation of the firſt day of Ma and reſol 
guts is but for the beginning of the term, and the declaration being, one caſe 
„ Bulſts 2). od virtute dimifſionis he entered poſtea eiſd. die et anno, &c. that guinſt ti 
= Mod, ob. refers to the day of the leaſe made, otherwiſe he cannot be poſſeſſed And he 
Run. Eject. 94. Virtute dimiſſions. Wherefore the judgment was affirmed. ſent, and 
Cowp. 717. firmed or 
Cast iz. Eifton againft Durrant. it, and I 
caſe word: 


In rreſ-aſs for * ERROR in the exchequer- chamber of a judgment given in the 


53%, Jouny king's bench, in treſpaſs of clauſum fregit averirs depaſcendi, g to ath 
1 Phan can VIZ. equis, bobus, vaccis, porcis, et bident. A= no 
ne, v2. with The defendant pleaded, quoad any treſpaſs cum aliquibus avcriit e judgn 
a, enen, and fræterguam cum duobus ſpadonibus et tribus vaccis, not guilty; gur 

eke _ 4 the 1 clauſum fregit et depaſcend. cum dunbus ſpadonibus et tribu | 
treſpaſs was Paccis, he juſtifies for preſcription of common. | RROF 
commited with The parties were thereupon at iſſue ; and a verdict was found for * king”; 
12 ne the firſt iſſue, that the defendant 1s guilty cum aliquibus averis pra pertormar 
4 bent the plaintiff counts, and aſſeſs damages and coſts; and for the e. ſuits and 
cf the idue is cond iſſue they found for the plaintiff: and upon this vcrdid hay in Up 
ſonns. judgment was given for the plaintiff. & - — 
* 5. 134 "The error aſſigned was, That the verdict finding that he i ih ews, 
— Ab. „e:, Euilty cum aliguibus averiis, not ſhewing what, is uncertam and — 
TE void; but if it had been found for the defendant, it had been * 1 
gra. 


Dougl. 656, certain enough: wherefore the judgment was ertoneous. Win 6h 
3. Term Rep. $4 non allocatur ; for being found that he is guilty cum aliquilu cuted: 2 
349 areritg præterquum, it is as general as the count, and is not materi 1 — 
for i number or for ou kind of cattle ; but the verdict good rejoin i 
1rgh, aſſeſſing damages for that treſpaſs, and damages for tlie "em wy 
other tre“, aſſes ſeverally, Wherefore judgment was athr Wa not al 


Cary 44. Fawcet againſt Charter. ! Was dem 


: f . 375 in the kings point of 
9 bench, in aſſumpſit againſt executors, on a promiſe * point, a1} 
bond, or to Co teſtator, viz. "that he ſhould re-deliver ſuch a bond delivered “ Cauſe) i 


any collateral ſuch a thing : and becauſe the teſtator did not deliver the ® nd theref 


act, ſurvives ; , at l ecutor. 
ds ws. bond, the action was brought againſt the exec | hdl, wh 
curor, Ante, gcc, 45.—3, C. qere, 16, Poph, 2c, Palm, 3 1. Roll. Rep. 366. aſi 
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After verdict and judgment for the plaintiff error was now aſ- Fwerr 
fened, That this being a mere collateral promiſe made by the teſ- —_ 
not and broken by him, there lies not any action againſt the 1. 
executor. b 

TANFIELD, Chief Baron, was of that opinion: He ſaid, he 
knew it had been oftentimes ſo adjudged ; and the difference is 
between a promiſe to do a collateral act, and where it is a promiſe 
o pay a ſum of money, which is a duty certain by the teſtator, 
for the not doing whereof an action lieth againſt the executor ; 
but a collateral promiſe is not any duty, nor performable by the 
executor, and therefore an action lies not againſt the executor for 
the non-performance thereof. 

But Lokd HoBART, and all the other Jus rieEs of the com- See the Cafe of 

non bench, and Barows of the exchequer, held, that there is not Hambley v. 
ay difference betwixt the caſes, but in either of them the action 5 ” gal 
s maintainable againſt the executors upon a promite of their teſ- Cop. 371. to 
ator ; and fo it hath been oftentimes ks in this king's time. 377. 
But they ſaid, true it is, that ſuch an opinion was conceived in the 
time of queen Elizabeth, and divers judgments reverſed for this 
auſe ; but now of late the opinions of both courts are reconciled ; 
and reſolved, that the action lies againſt the executor as well in the 
one caſe as in the other. Wherefore the judgment was affirmed, 
wainſt the opinion of TANFIELD. | 

And here on the firſt day when the debate was, Jones was ab- gu. if judg. 
nt, and it was much argued whether this judgment ſhould be af- ment can be re- 
firmed or reverſed, becauſe the opinion of five of them was againſt en in —_ 
it, and TANFIELD and Wixcn for it, who ſaid, that by the pre- gr r e 
iſe words of the ſtatute 27. Elix. c. 8. there ought to he ſix agree- Judges agree ? 
ing to affirm or reverſe a judgment. But this queſtion they re- | 
ſolved not; for Jox Es came and agreed with the five: whereupon 
the judgment was affirmed. * | 


Webb againſt Ingram. Cat 15. 


ERROR in the exchequer- chamber of a judgment given in the 1f a ſubmiſſion 
* king's bench, in debt upon an obligation of 100l. for the de made o 
pertormance of the arbitrament of Dod Langton concerning all u. MO 
luits and controverſies betwixt them about the tithes of corn and 3 
ay in Upnorth, ſo as it were made in writing before ſuch a day. of all ſuirs 

[he defendant pleads, quid nullum fecit arbitrium, &c. The plain- when there are 
uff ſhews, that he made an arbitrament in this manner, viz. he fvits for «ber 
nditrated that the ſaid Webb, the defendant, ſhould pay to Ingram Oo — _ 
'orty pqunds hefore ſuch a day, and in conſideration thereof the — hae © 

ſaid Ingram ſhauld permit all ſuits and controverſies depending much as is out 
detwixt the ſaid parties to ſurceaſe, and not further to be proſe- of the ſub. 
uted; and avers, that there were not any other ſuits depending yay. , 
betwixt the ſaid parties for the tithes of Lpnorth. The defendant ©" 3554 
ons, that there were ſuits depending then between them con- * oe 
cerning a parcel of land in Upnorth, called Howfie/d, whereof there . 3 

vas not any controverſy concerning the tithe, &c. And hereupon Sho. 82. 

was demurred, and adjudged for the plaintiff; and error aſſigned Cntb. 159. 

in E of law, That this award is now confeſſed by this demurrer Sm. Dis. 
o be made of more than was ſubmitted ; and being entire in this x 3 
point, all which is awarded on Ingram's part (being one entire 2.Bl.Rep. 1120, 
Cauſe) is void; and then nothing is awarded on the other part, 2. Term Rep. 
nd therefore void: ald it was compared to the caſe of More v. $44- 


"le, where a ſubmiſſion was for all actions until ſuch à day, and Wen 


they 
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Wrzz they awarded a releaſe to be made until ſuch a day after the ſub. euffs, a 
i mitfion, it was adjudged to be a void award.—But ALL Tas AU. oche 
I>erane Tices and Barons held, that it was a good arbitrament; fort bund: 
is ſufficient to cauſe him to ſurceaſe all ſuits concerning the tithe, And 
and it is therein good, and void for the reſidue; and not like e rot go 
the caſe of the releaſe, for that js in one entire deed: and althougi b line, 
the plaintiff avers that there were not more controverſies depend. viven u 
ing beſides thoſe for the tithes, it was more than needed, and not tom C 
material; and when the award comprehends that which is ſub- be con{ 
mitted and more, it is good for that which is ſubmitted, and voi tore of 
for the reſidue. Wherefore the judgment was affirmed. 19. Hen. b. . intende 
| be refe! 
Cel 16. Thomlins again Hoe and his Wife. linen, i 
Treſpaſs by huſ- PE AROR of a judgment in the king's bench, in treſpaſs for ie due o 
band and wife battery and ſalſe impriſonment of his wife. Upon not guilty] C. 3 
„ Span gi pleaded, a verdict was found and judgment entered for the plaintif. WM tity. 
a enormian1% The error aſſigned was, That the declaration was, et alia enmnia = 
antwiit is good. ci ingultt ; Where the battery and impriſonment were only to tical 4 
Ame, 655. wife, and the wife may not join with the huſband for 29+ to him; * 6 
2. Roll. Ab. 556. and therefore it ought to have been ei intulit, which is to the wife: * * 
8 and for that cauſe the declaration is iz as alſo for that the &- dar! 
30 * mages are given to the huſband and wife for a f done to the huſ- *r 
Sik. 119 band —Sed non allocatur; for it is but matter of form and in - ur 
Stra. 63. gravation of damages, and is not material, nor alters the ſubſtance .f J. 
of the declaration. The huſband may have wrong by the batten 1 
of his wife, and therefore it might very well be au enarmia eis in- — 
tulit. | Þ the Eag 
In fe inp'i- A SECOND ERROR affigned was, Becauſe the declaration is, tha 
foament tor io he aſſaulted and impriſoned the wife ſuch a day and year, and ce. 
long cn, tained her in priſon for twenty-four days, but doth not ſay when; b ACT 
2 it is uncertain when thofe twenty-four days were. — Sed non al Ma 
ma be teen. Catur ; for it ſhall be intended to be immediately after the imp - en, anc 
ed Aae. ſoliment. Wherefore the judgment was affirmed, book in 
2-Roll. Ab. 251. 1. Sid. 308. 1. Salk. 662. —_ 
| , : ences 
Carex 17. Hendy agaiuft Thirſt, the ſaid 
Hilary Term, 19. Jac. 1. Roll 142. hn 
In treſpaſs, if EFEROR of a judgment in the common pleas. The error 1 repair tl 
uy ee ſigned, For that the original writ was 6f treſpaſs in Ruditu vent ou 
* — in EOS declaration was of treſpaſs in Boxe ;—and the writ beige de clok; 
ore place and Certified, and the Court informed that this was the writ whereupazz nerpaſs 
e declaration the declaration was founded, and upon fire facias two mils beit otg 
in another, de returned, although Lea, Chief Juſtice, ſaid he knew Ruddelro H a8 
el. be an hamlet within the parith of Bere, yet THE COURT ” pre, 
Ante, 47 Knowing it, it was held to be a variance in ſubſtance not aided If and non 
Co. Elz. 419. any ſtatute. Wherefore the judgment was reverſcd. in a ten 


Com. Dig. 320. Cowp. 178. 22). Dougl. 668.— Ser 5. Geo. 1. c. 13. Vide 12. 
| Bancroft again ſt Coo. N. 20. 


. Hilary Teſs, 19. Fac. 1. Rell 963. | * 2 
In trover de wno ROVER and converfion of divers on. and among n_ the Kid 
Friſco, Ante: uno riſce, ANGLICE a trunk full of fine linen, to the va 11 ee 
5 75 2 _— twenty pounds, and de und pixide, AXGLICE a box full of a p Bur ir 
mages ſhall be intended to be for the 'rruak only; for an Anglice cannot carry the meaning 2 4 fimple ; 
import of the term. Ante, 129.— 1. Lev. 99. 204. 1. Sid. 98. 315. Ray. 5. 2» ' nde 
3. Lev. 316. 10. Co. 130. Noy, 85. Latch. 156. Yelv, 68. Merch. 16. Ld, Rem. 23) Gem 


391. 1529. 1. Med. (6. Sr. 738. bog, 710. $27, col 


if 
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euffs, and ſhirts, to the value of ten pounds, and of divers parcels Baxcrora 


of other goods. The defendant pleaded not guilty ; and verdict 134 
found againſt him, and entire damages aſſeſſed to eighty pounds. : 
And it was moved in arreſt of judgment, that this declaration 1s 
not good ; for riſcus is but a trunk only, and AXGLICE full . Hark. F. c. 
ine linen to the value of twenty pounds is uncertain ; and damages were 341. 
given upon that uncertainty. And it was faid, that this caſe differs 
trom Ofburn v. Middleton, 10. Ce. 130. for there fulcrum tecti may 
be conſtrued and underſtood of all which appertains to the furni- 
ture of a bed; but r:/cus with an ANGLICE ful! of linen, cannot be 
intended to be underſtood and referred to linen: and if it ſhould 
be referred, it is uncertain ; and if it thould not be referred to 
linen, it was never intended that twenty pounds ſhould be for the 
zalue of the trunk: and therefore it is not good, as Pleyter's Caſe, 
5. Ce. 34. Treſpaſs guare piſces ſuos cepit, is not good for the uncer- 
tunty. 
And of that opinion was HovcHTon ; for if he- had ſaid d- 
iſco, ANGLICE a trunk full of gold to the value of five thouſand Strange, 1094. 
pounds, and damages had been given accordingly, none will fa 
that it was for the trunk only, but for the gold therein ; which, 
kad not been good for the uncertainty. | 
But Lx A, DoDeRIDGE and CHAMBERLAIN held it to be good, 
and that damages ſhould de intended to be give for the trunk 
bnly.—W herefore it was adjudged for the plaintiff.— Nor, a writ 
= was brought of this judgment, and the judgment was at- 


But now by 4. Geo. 2. c. 26. and 6. Geo. 2. c. 14. all proceedings are ordered to be 
i the Eagliſh language only. 


Holbach againſt Warner. Clan 199 


ACT ION UPON THE CASE. Whereas the plaintiff, 30. $4. If in an ac- 
March, 18. Tec. 1. was poſſeſſed of a cloſe called Hays im I ol- uon on the coſe 
fm, and the defendant was poſſeſſed of a cloſe called Greenneadow- againſt a g 
book in Wolſton; et quod omnes poſſeſſores of the ſaid cloſe of the de- i * 
kndant from time whereof, &c. had uſed to make the hedges and a 5 
fences betwixt his cloſe and the river Avon, which runs between preſcribing . 
the ſaid cloſes, ſo as the cattle in the plaintiff's cloſe ſhould riot % poſer 
tome into the defendant's cloſe; and that the defendant did not A « 055 


repair the hedges, &c. whereby his cattle for default of incloſure make the 


went out of his own cloſe into that cloſe, and front thence into hidges is ſuffi- 
the cloſe of one Wilcocks, who ſued and recovered againſt him in cient? 
trekpaſs: | Ante, 152. 446. 


| Notguilty was pleaded ; and a verdict being found for the plaintiff. m. 331 
twas moved inarreſt of judgment, that this preſcription, quod omnes yas 5 wy 
Piſeſſores, &c. is not good; for that may be for years, or at will; ye, ... 
aid none may charge for matter of profit, but he ought to preſcribe 5. Co. 99. 
5 _ of a —_— or ” him who hath the inheritance. Co. Car. 419- 
12. Hen. 4. pl. J. Preſcr.”” 26. 29. [dw. 3. pl. 32. 27. Edw. 3z. . _.. 
20. 6. Co. — 4. * *. i 2 * 8 4 2 
It was ob jected againſt this by Daveneorr, that it is hard for 1. — 
the plaintiff to krow the defendant's eſtate; and it is allowed in 3. Lev. 266. 
the {aid book of £9. Edw. 3. and in the Book of Entries, f. 140. quid 4% Ra. 495+ 
mnes terrarum tenentes uſed to incloſe, &c. | — 6 
Bux it was thereto anſwered, that terrarum tenentes implies fee- ,, Witt. 297. 
limple ; and this appears, becauſe it is 9 — et ſolet, &. Cowpe 47. 
Andof that opinion were DoDERIDGE and HoucGHTox, that for 
dis cauſe the declaration was not good; and allowed of the differ- 
1 ence 
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ence betwixt terre- tenant and poſſeſſor, 
rent difference. | 
But LA held it was good enough, becauſe it was an action 
upon the caſe, for wrong done by the poſſeſſor. 
CHAMBERLAIN was abſent, ide adjournatur (a). 
(2) See the caſt of Rider v. Smith, Trinity Term, 30. Geo. 3. in E. R. 4. Tetm Rep, 565. 


and ſaid, there was an appai 


- 


Eaſter Term, 
21. Jac. 1. In the King's Bench. 
Sir James Lea. Kut. Chief Juſtice. 
Sir John D.deridge, Xxr. | 
Sir Robert Houghton, Kut. Juſtices. 
Sir Thomas Chamberlain, Kut: 


Sir Thomas Coventry, Kut. Attorney Genera, 
Sir Robert Heath, Kh. Solicitor General, 


S.tare againſt Regem: | 

RAVERSE of an office in the chancery. Two ſeveral iſſuss 

being taken, the venire facias was, dd triandum ſeparate 
« exitus no/tr95 inter partes junclas , 

Sis HENRY YELVERTON now mioved, that this wenire faciat 
was ill, becauſe it doth not ſpecify what are the ſeveral iſſues, 2 
it ought, and ſo is the courſe: and he cited that in Young's Eaſe (a); 
for this cauſe a venire facias was ruled to be n N 

It was alſo moved, that the iſſue here ſhould be amended, be- 
cauſe in the traverſe by the party tendered to the office it is ſheun 
that Philip Stare grandfather to the plaintiff was ſeiſed in fee, # 


cebit ſeiſitus de tenement. & c. 


Tar 2. 
Words. 
4. Co. 19. 
1. Roll. Ad. 81. 
4. Bac. Ab. 
511. 


. Car 3. 


A ſuit in the ſpi- 
ritual court for 
a penſion ſſ. all 
not be prohi- 


bired; although Years, 


THe KixG's ATTORNEY traverſeth ABSQUE HOC quod abi 4+ 
tenementis pradiftis modo et forma preditt. c. 1 
Tuts TRAVERSOR ut prius dicit, quod bhiit ſeifitus; So the omil- 
ſion of the word ſciſitus is in the traverſe for the king. But it wa 
confeſſed on both parts that the record ip the chancery was ſo. 
It was therefore much doubted whether it might be amended 
here without amending it fifſt in cliancery. Wherefore they would 
adviſe of both points. | 
(a) Eaſter Term, 20. Jac. 1. 
Ridges againſt Milles. 


| ACTION FOR WORDS: * Thou haſt raviſhed ſuch a wousn, 


« and I will make thee ſtand in a white ſheet.” — HENDEY 
moved; that theſe words are not actionable; for the laſt words 
expound the former. —£t aajournatur. „ 
Gilby again Williams, Parſon of Neath and Llannoit in 

Glamorganſhire. 
KOfirriox. For that the defendant being vicar ther 
where were two churches, ſued in the ſpiritual court, ſurmi 


ing in his libel, That whereas for ten years, twenty years, forty 
— and fixty years, he ought to ſay ſervice in the one church 


the preſeription on one Sunday, and in the other church the other Sunday _ 
be not alledged in form as at common law. Ante, 217. 464. —F. N. B. 8 Inſt. 491. Cre. £97. © 
x. Sd. 146. 1. Vent. 3. 120 265, 3. Salk. 58. 2. Strange, 379. 1. 


erm. Rep. 4277 
* viclus 


vicibus, 
have 4 
and th: 
And 
c. a | 
But 
ritual, 
ſcriptic 
tended 
for tha 
appeal, 
pear an 


plaintiff 
ceeded t 
hundred 
upon th 
cuitom « 
in dich: 
whereby 
diſcharg 
court; t 
ceptivè in 
dred and 
ker had r 
7 po ba 
18. Fac. 

ſud Arth 
ſheriff © 
of Landi 
dred and 
verdict f. 
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ibus, it was agreed, he ſhould fa ſervice every Sunday, and TI | 
— 41. viz. 40 8. of each vill, to # taxed of the inhabitants ; * = 
and that the plaintiff being taxed 4 d. had not paid, &c. 
And becauſe he doth not alledge a preſcription time whereof, 
c. a prohibition was prayed. 2 
8 motion, Becauſe it is but a penſion, and merely ſpi- 
ritual, and triable there, and it is not — to alledge a pre- 
ſcription but for ſixty years, it was well enough, and ſhall be in- 
tended time whereof, &c. unleſs the contrary be ſhewn. And 
for that the ſuit was before the prohibition, and affirmed in rhe 
zppeal, a conſultation was granted, without inforcing him to ap- 
pear and plead to the prohibition. | 


— 


Irinity Term, 
21, Jac.1. In the King's Bench. 


Sir James Lea, Kut. Chief Fuſtice. 

Sir John Doderidge, Kut. 

Sir Robert Houghton, Kut. Tuſtices. 
Sir Thomas Chamberlain, Kut. 


Sir Thomas Coventry, Knt. Attorney General. 
Sr Robert Heath, Kut. Solicitor General. 


Arthur Steer againſt John Scoble and John Pinſent. 
Eafter Term, 20. Fac. 1. Roll 252. 


CTION ON THE CASE. The declaration ſtated, That an a&ion or 

A whereas John Scoble 15. Fac. 1. brought an action of trover the caſe lies for 
againſt John Charter in this court, in which action the = and 

plaintiff and one William FF hite were bail for him (a); and it pro- — 4.ogy 
ceeded to judgment, which was given for the plaintiff, and one — the 
hundred and forty pounds damages; and the ſaid John Charter principal had 
upon the ſaid judgment 17. April, 17. Fac. 1. according to the ſurrendered in 
cuſtom of the court, rendered himſelt into the marſhal's cuſtody charge. 
in diſcharge of his bail, as by the record of the recognizance appears, Co. f. 
whereby the ſaid Arthur Steer and William Ilpite his bail were C Kurs 62 
diſcharged of the recognizance according to the cuſtom of the ſaid 514. _ 
court ; that the defendants præmiſſorum non ignari, malitios? et de- 1. Com. Dig. 
cptvt intending to charge the bail with the execution of one hun- 163. . 
tred and forty pounds, and well knowing that the ſaid Fobn Char- 1. fene 
ter had — 1 himſelf to the marſhal in execution in diſcharge ;,, 
of his bail, and that the recognizance was diſcharged, Michaelmas 
18. Fac. 1. at Londen procured a capias ad ſatisfaciendum againſt the 
lad Arthur Steer and /Filliam White upon this recognizance to the 
ſheriff of London, arid to be taken in execution by the ſheriff 
of London, and to be detained until they paid the one hun- 
ted and forty pounds. The defendants pleaded not guilty ; and 
rerdi@t for the plaintiff, and one hundred and forty pounds da- 
mages aſſeſſed, It was afterwards moved in arreſt of judgment, 
That this action lies not, becauſe it is the act of the Court to award 
this proceſs. —But it was adjudged for the plaintiff. —And afterwards, 
on 2 writ of etror being brought, the judgment was affirmed. 


(s) Stra. 1192+ Ld, Ray, 767, 1. Will, 23. Ne 
| Wheatley 
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Cask 2. | | \Wheatley againſt Low. | 
If a perſon ac- ACTION ON THE CASE. Whereas he was obliged to J. 5, 
cept of money in forty pounds for the payment of twenty pounds ; and the 
from one man bond being forfeited, he delivered ten pounds to the defendant, to 
” ee the intent he ſhould pay it to 7. S. in part of payment /ine ulld nur 
acceptance and that in confideratione inde the defendant aſſumed, &c. and alilignz 
undertaking is for breach, that he had not paid; whereupon the othet had fied 
a ſufficient con- hit for this debt, &c: 


NoTE. 
to pay a 
25 upon: 
ome oth 
thereto, 


Honeyc. 
AFR Ol 


Samntan to The defendant pleaded von afſumpfit ; and verdict for the plaintiff leſſee 

Haag ft for his | It was moved in arreſt of judgment, That this is not auy conſi- be ſhould 

not paying it deration, becauſe it is not alledged, that he delivered it to the de- eertion © 

over fendant upon his requeſt; and the acceptance of it to deliver to {ſideeth, ti 

Ante, 331 another fine mord. cannot be any benefit to the defendant to charge {fwood, and 

Cro. Elz £83. him with this promiſe. ieee 5 o the plai 

Ld. Ray. 909. SED NON ALLOCATUR ; for, being that he accepted this money It was 1 

Comyn's Rep. to deliver, and promiſed to deliver it; it is a good conſideration to ment, and 

__ . charge him. hetefore it was adjudged for the plaintiff.—A vrt Wit be goc 

a Sat xx of error being brought, and this matter only aſſigned fot error, the Wiſh: eranted 

Powel on Con- judgment was affirmed. | | But T1. 

traQts, 366. 10. Mod. 432. Fortef, 353- 1, Stra. 165. 3. Will, 446. Cowp. 294. $65. Doug, 17. retainer 

Term Rep. 21. 236. 2 ud ie | 

Memorandum, 12 4 

The Rares - UOD 29. die Junii apud GR EENWIen, recepi er tradition: Jo N Ned to th 
r created WILLIAMS epiſ. Lincoln. et cuſtodis mag. ſigilli Augliæ in pre- 
King's Serjeant, ſentid dom. regis, billam ſignatam cum manu dom. regis eſſendi unus Ser- 
29. June 1623. rientium demi regis : et codem tempore ibidem ſu ſoaps ordinem milita- 

rem ex gratid regis. 5 85 2 : \ SUPP 

Created à Sr. MEMORANDUM, Quad die Jovis, tertio die Julii, anno 12. 7 ſherif 

Jeant ar law, 3. Fac. 1. et craſtino poſt finem Term. Trinitatis, recepi breve dom g Ta 
July 1624. Juſcipiendum flatum et gradum Servienti; ad legem: uod quicem breue 

fequitur in hec verb. —*] Acokus, Dei gratid Anglia, Scotia \ Franc, The ſhe1 

et Hibernie rex, fidei defenſor, &c. dilecto et fideli noſiro, Groncio | to Leonay 

Cook, de Interiori Templo London. armigero, ſalutem. Qu1a 4 ſuch 4 4 

* adviſamento Concilii naſtri ordinavimus vos ad ſiotum ci gradum Status 

« vientis ad legem, in Quindena S. Michaelis prov. futur. ſuſceptarun; wa, th 

& robis mandamus firmiter injungendo quid vs ad datum et gradm Bl" ſeals of 

* pradift. ad diem illum in forms preaitt, ſuſcipiend. ordineits et 7. 4 of the 

«* pareti;: et hoc ſub pœnd mille librarum nullatenus omittatis. 2% kehav 

« Meipſo apud Weitm. xxvi. die F korg an. regni noftri Anglia France Hen = la 

* et Hibernie viceſimò primo, et Scetiæ quinguageſimo ſexto. Per Mer | 15 ent 1 

„ Regem, c.“ % Ep Ops. y 

Care 5. : . Slack againſt Bowſal. dement 

| Hilary Term, 20. Jac. 1. Roll _. | 'y, oy q thy 

A declaration SSUMPSIT. Whereas the defendant was indebted to him n the ſherit 

EO five pounds pro redditu ante tunc debito, that the defendant a-. peace, it 

_ ou Sch ſumed to pay that five pounds, quandocungue requiſitus ; and alle: N Nnizancec 

rear. eth in fact. that after requeſt at ſuch a day, year and place made, "> 

Ante, 125. 139. he had not paid, &c. The defendant pleaded payment; and found ice, wh : 

Poſt. 632. againſt him: and it was alledged in arreſt of judgment, that the de WW" 23 

Oro. Eliz. 262. — was not good, becauſe he doth not ſhew when the tentus Bn is — 

2 due, nor for what term, nor upon what contract.— Vet becau! liſſue is : 

— 143-199. the defendant had taken notice thereof, affirming that he had - terial. B 2 

3. Mod. 70, it, and iſſue thereupon, and- found againſt him, the — ſee facia, 

Show. g. is made good: but otherwiſe DoDsRIDGE and HovonToN bed cad. SS 


| that it had not been good. Wherefore it was adjudged for the 
plaintiff, 3 LT 1 


— 


— _ _ 
—— —ͤ—ũͤͥ —w—— — —— — 
— = - 4 
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NoTE, There was not any exception taken, that the aſſumpfit is An «[umpfit 
to pay a ſum for rent; which is a real and youu duty, as ſtrong By not he 2 | 
u upon a ſpecialty: and in ſuch caſe this action lies not, without un. * 
ſme other ſpecial cauſe of promiſe. But nothing was ſpoken ,, _ 


thereto. 


e, 5. 8. 
Car. 415. 
1. Co. Dig. 1 
see 11, Geo, 2. c. 19.1. 14. and Dougl. 246. N 
Honeycomb againft Swete, Parſon of Barrant in Cornwall. Casz . 


A PROHIBITION was granted upon this ſurmiſe: That one Bond, A parole agree. 
lefſee for years of ſuch lands, agreed with the parſon, that ment to retain 
te ſhould retain the land free from the payment of tythes, in confi- — OP 
kration of ten ſhillings a year, and of ten loads of wood; and al- fe — 
kdeeth, that he always paid the ſaid ten ſhillings, and ten loads of payment of 
x00d, and the other had accepted it, and that he aſſigned this leaſe tthes, is a gcod 
t the plaintiff in the prohibition, ; —— 3 
It was now moved, that tis ſurmiſe being parcel of the agree- Ante, 137. 360, 
nent, and for rent arrear diſcharged during the parſon's life, could 4, Roll. Ab. 33. 
ot be good; wherefore it was prayed that a conſultation ſhould 1. Lev. 24. 


de granted. 2 3 73. 
But THE Cour held, that the ſurmiſe is good, being by way 4 vide 8 


{retainer ; and that the aſſignee may take advantage thereof, al- 1. Brownl. 98. 
tough it were by parole : wherefore they directed him to appcar, Owen, 103. 
end the other to declare; and. that then the defendant thou!d _ Eliz. 249- 


8 d. 203. 
lead to the iſſue, or demur, as he wopld. — — 


2. Shower, 307. contra. 3. Com. Dig. 91. 3, Bac. Abr. 338, 


11 
11 
11 
11 
| 
1 
| 
10 
1] 
it 
| 
| 
: 


Legnard Ford againſt The King, Cat 7. 


\ SUPPLICAVIT iſſued out of the chancery, directed to the A recognizance 
ſheriff and juſtices of peace of the county of Hertford, to ol good beha- 
Ind Lenard Ford and two others to their good behaviour. 


_ —— 
y juſtices of 
The ſheriff returned, that the two others non fuerunt indenti; and the peace, muſt 
to Leonard Ford, returned as follows: MEMoR anDum, That - ——_ by 
ſuch a dy and year, coram nobis A. B. C. D. et E. F. cuftod. pacis os 
anitatis prædict. the ſaid Leonard Ford, &c. venit et recognovit,” cannot be re- 
reciting the recognizance verbatim, which was under the hands turned by the 
id ſeals of the 1410 juſtices of peace, conditioned for the keep. ſhent on a ſup- 
6 of the good behaviour, &.; and that he had broken the — " 
vd hehaviour, entering with force into ſuch land). There- * 

pon the ſaid Leenard Ford in chancery pleaded to iſſue, the record EPI - . 
eing ſent into the king's bench by the hands of the lord chan- d Roll. Ab.552. 
Flor: whereupon a writ of _ prius iſſued; and the iſſue was tried, 2. Keb. 385- 

L ound againſt the defendant ; and now moved in arreſt of 1. Sid. 64. 
ment, that this recognizance was not well certified into chan- wy 452-0796 
, and the proceedings thereupon erroneous ; for, being returned 35 = => 
the ſheriff that ſuch a recognizance was taken before the juſtices Sua. — 
(peace, it is an idle and vain return; for they who take the re- 

guance ought to have certified it, as 21. Hen. 7. pl. 20. & 21. is. 


Tae wuorx CourT was af that opinion, except LEA, Chief 
ice, who held, that foraſmuch as the recognizance is returned 
to chancery under the hands and ſeals of thoſe who took it, and 
xels is made thereupon, and the defendant hath anſwered thereto, 
diſſue is joined upon it, which is ſent hither to be tried, it is not 
Mcrial. But ALL THE OTHER JUSTICEs denied it, in regard the writ 
ſcire facias reciting all this matter, the Caurt hore ſhall adjudge 
FRO. J Ac. X x upon 
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res upon it according to the matters apparent unto them. Where. 
aal fore rule was given, that judgment ſhould be entered tor the de- 
Tas King. fendant. 


Casx 8. Young qgainſt Englefield. 


Tf the paper- RESPASS de clauſo fade in the pariſh of Pancras, abutting 


book and roll in upon Gray's-Inn- Lane. 


wary 3 The defendant pleaded not guilty ; and the record of the 15 


it at Gray prius was Grade - Inn-Lane. Wherefore by reaſon of this miſpri- 


& Ia, and it ſion, becauſe there was no ſuch place, the plaintiff was non- ſuited. 


be entered on the . 
— But now, in regard the paper- book and the roll were good, viz, 


« Ian, a venire Gray s-Inn- Lanc, which was the true place; and it was hut a miſ- 
de novo ſhall be priſion in the record of %% prius, which was void, being variant 
3 from the record here; a venre facias was prayed dr to try 
2-Roll. Ab.721. this iſſue: and a precedent was ſhewn in the caſe of Farthing 
Comp. 178. ©, Dapper (a), where in an action upon the cafe upon à pro- 


—_ 


. miſe, in couſideration that he promiſed to pay ten pounds Hens 
135. within fx weeks, the defendant aſſumed to do ſuch a thing, and "I ” 
Bac. Ab. 6 for non-performance 3 the action: and, upon non a/- _— 
I- TR ſumplit pleaded, the parties being at iſſue, the record of 1 pr We þ 
was, in conſideration that he promiſed to pay ten pounds within MiDDL 
fix months; and for this variance, being againſt the truth and the to diver 
former record, the plaintiff was non-ſuited : and upon adviſement fuſed to 
of two precedents, a venire facias de novo was awarded; and the * In 
iſſue being tried for the plaintiff, judgment was given for the Serj 
plaintiff.— And this precedent being thewn in court, and the roll 5 of t 
thereof well weighed, THE Cour now held, that it was a good allo 
| precedent (5), and ſtood upon good reaſon ; for-the record ot »/þ _ hi 
prius ought to be warranted by the roll, and 8 fromm it, is void, ornable 
and the nonſuit upon it is not material. Wherefore they awarded cry and 
bere a venire facias de novo. | vith the; 
(a) Trinity Term, 9. Jac- 1. Roll. 430+ () Muſgrave v. Wharton, ante, 354- 
2. Roll. Abr. 721. NOTE 
| Jermyn's Caſe of 9 
Carr 9. y . the cuſto 


A prohibition TJERMYN, rector of the pariſh of St. Katherine's in Coleman- the land 
lies to the ſpi- J freet, and Hammond, as clerk there, ſued in the ſpiritual court value of t 
ritual court, if to have the ſaid clerk eſtabliſhed there, being placed there by the lould be 


"> G48 pond parſon according to the late canon, That the parſon of the BW the affig 


clerk named by church ſhould have. the placing of the clerk ;” where the a- ne one 
the parſon when riſhioners diſturbed him upon pretence of cuſtom to — 3 the caſtor 
he ought to be clerk there by the election of their veſtry : and upon this furmile WW And th 
8 by the of a cuſtom, the churchwardens and pariſhioners prayed a proht- 
— 532. bition.— And, after divers motions, a prohibition was granted; for 
they held, that it was a good cuſtom, and that the canon cannot FRR OR 
2. Roll. Ab. 227. take it away. | 55 
Cro. Car. 589. | ridg 
13. Co. 70. Palmer, 379. March, tor. 1. Keb. 286. 1. Lev. 75. 4. Lev. 18. . Vent. 143 {covenan 
Salk, 535, Strange, $42. Dovyl, 629. * in aff 
8 cor. T 
J. Ec. et / 
And for 
have been 
ought to h 
'oor, bg. 
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21. Jac. 1. In the King's Bench. 
Sir James Lea, Kut. Chief Juſtice. 
Sir John Doderidge, Kut. . 
Sir Robert Houghton, Kut. Juſtices. 
Sir Thomas Chamberlain, Kut. : 


Sir Thomas Coventry, Knt. Attorney General. 
Sir Robert Heath, Kut. Solicitor General. 


Memorandum. Carr 1. 


12 Term were made fiftcen new Serjeants, V1z. George A call of Ser- 

Croke, Rice Gwyn, John Bridgman, and Sir Henneage Finch, Jrants; and 

of the IxXER-TEMTIE: Richard /imburſt, Thomas Crew, oe them ſus 
pet ſeded - R. - 

Hrn? rey Damport, Jo. Bridaman, Thomas 1tTeadley, and Francis din take prece- 

Cawley, of GR AV's-IxN: R. Diggs, and Je. Darcy, of LiNCOLN's- dency of 44. 

lv: John Hoſkins, Egreriand Thyn, and John Bramp/ton, of the cit. 

MippLE-TizMPLE. And although Thomas Headiey was ANCIENT 

to divers of them, yet becauſe he never had been a READER, but re- 

fuſed to read, he was priſe to the: n all except Francis Crawley, who 

tad in GCRAV'S-IxxN, after they both had received their writs to 

be Serjeants; which was done by the advice of the lord chancellor 

and of the Juſtices. And Anthony Heoronden, of LIN coLx's-INxx, 

had alſo a writ to be a ſerjeant ; but a writ of /uper/edeas was deli- 

tered him the ſame day he received the firit writ, and made re- 

ternable in chancery : and when all the others appeared in chan- 

cry and took their oatlis of being ſerjeants, he was denied to join 

with them. 


Page's Caſe. Cars 2. 


NOTE. Upon evidence to a jury, for the cuſtom of the manor A cuſtom to pay 
of Twrlzx, in the county of Bedford, in the common pleas, %ifterent fines 
tie cuſtom upon evidence in an ejectment was found to be, That 1 
the land was demiſable for twenty-one years, paying the treble ating copyholds, 
2\ue of the rent; and if he died within the term, that the term is good. 

lhould be to his heir, paying a fine certain of one year's rent; an I Ro. Ab. 264 
he aſſigned the term, the aſſignee ſhould have it, paying for a co. Cop. 73. 
ine one year's value of the rent; and he who had it, might by 13. Co. 3. 


the cuſtom renew it for twenty-one years, paying three >= value, O.. Car. 196. 


3 . ild. Ten. J2 5» 
And 55 was admitted to be a good cuſtom by the Court. — 
Bridgman againſt Lightfoot. Cat 3. 


FRROR of a judgment in the common pleas ; for that Elizabeth Judgment - 
Bridgmax was ſued as executrix to her huſband, for breach of againſt an exe- 
icorenant made by the teſtator ; but the breach was by the execu- — — 
TX 11 aſſigning over a leaſe, without giving notice thereof to the teftator, ſhall be 
or. The judgment being for the plaintiff, was de bonis teſtatoris de bonis tefato« 
Ec. ot fi non, &c. de froprus bonis. 14 
And for this cauſe the error was aſſigned; for that it ought to — ng 
"We been de bonis teſlatoris for the damages; but for the coſts, it by he executor, 
buht to have been de honis propriis. Ante, 192. 


id 1. Roll. Abr. 431. Hob. 188, 1. Saund, 111. Hutton, 35, 4. Burr. 21594 
4 Com. Dig. 210. Cowp. 289. Douzl. 116. 1. Term Rep. 783. 


%/ 
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Bzxztvowan But it was urged, that in regard this was a breach by the execy. 
againſs trix in her time, and a wilful (and not a negligent) breach, thee. 
LienTFOOT» fore the judgment ſhould be de bonis propriis. 

LEA, Chief Fuftice, was of that opinion at the firſt ; but Cy ay. 
BERLAIN, DODERIDGE, and HouGHTON, held the contrary, be- 
cauſe it is a charge only by the act and covenant of the teſtator: 
and although ſhe herſelf brake it, yet ſhe is not chargeable but in 
regard of the deed of the teſtator ; wherefore ihe ſhall not he 
charged but de bonis tefiatoris : and that in no caſe an executor ſhall 
be eluate de bonus propriis, but where he pleads ne unque ex: 
* cutor.” and it is found againſt him; for he thereby eſtrangeth 
himſelf from the teſtator, and by his own falſity and folly hath 
made his own goods chargeable, / non fit de bonis teſtatoris. 


Tf an executor Also, where he pleads a falſe releaſe made to himſelf, herauſe it 
plead a releaſe is a falſity in his own knowledge, and he ought to pay a fine to the 
to- himſelf, and king, therefore he ſhall anſwer de bonis propriis, fi non, &c. In 
it be found . a . g ; 

againſt him, maintenance of this point, they relied upon Dyer, 324. and on a 
judgment ſhall Caſe adjudged J/hecler d. Bull (a), for not repairing a houſe in Car- 
be de boi: p. o- terbury in the executor's time, &c. And LEA, Chief Tuſtice, changed 
priisy we, Se. his opinion, and agreed with them. Wherefore the judgment wa: 


Ante, 643.- reverſed.—Lonůp HonarT, JusTICE Jowes, and Baron Dix. 


Hob. 188. 


8 3'+ HAM, being informed thereof, agreed with them in opinion, that 
| 1 the judgment ought to be de louis teſtatoris, and that the judgment 
2. Lev. 133- in the common pleas paſſed /«b ſilentio, without any motion of that 


3-Ter.Rep. 691. point to them. 
(a) Ante, 643. 


Car 4. Philpot againſt Feeler. 
In an action for, A CTION UPON THE CASE FOR WORDS, brought in the 
OO es chancery by the plaintiff, being a clerk there. Upon not 


_ guilty pleaded, a venire facias was awarded, returnable in the king“ 
— let 2 The writ was, Venire facias duodecim quorum quilibet habit 


turnable in the 4/. terr. ad minus, Wc. 
king's bench 


ranted by the ſtatute, | 


But it was thereto anſwered, that this clauſe inſerted in the writ, 
although it be not warranted by the ſtature (as it was agreed by al 
the Juſtices upon peruſal of the ſtatnte), yet it is not prejudicial t 
any, but makes the better trials; and, by the common law, Judges 
may direct a venire facias tales quorum quilibet hal cat tartim de tris 
in caſes where the matter is of great conſequence ; but they my 
not appoint of leſſer value than the ſtatute fimaits. Divers prect- 
dents were ſhewn out of chancery, where always the v-mre 2 
is, quod guilibet cor um haben! 41. terr. &c.; and the certificate 0i 
the clerk of the petty-bag produced, that all their precedents lia 
been ſo fince 27. Elix. c.6. * | | 
CHAMBERLAIN, Juſtice, ſaid, that ſo were the procedents i 


Chejter and Wales, when he was Juſtice there, And if it had het | 
| : a quettioh 


three ] 
leſſee fe 
to the a 
in poſſe 
which 0 
he coul 


by the e 


UA 

a c 
ſucceſſo 
purchaſ 
uſurpati 
But as ti 
uſurpati 
bind the 
tute of 
bilhops, 
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i queſtion, Whether it were good at the common law? yet it is Pmtror 


clearly now made good by the ſtatute of 32. Hen. 8. c. 30. of jegſails. _— 
Wherefore it was adjudged for the plaintiff (a). „ | 


of Morris v. Thomas, Cro. Eliz. 256, 257, where the like judgment was given, 


Slackman againſt Welt. Caan 5. 


ACTION ON THE CASE; ſuppoſing that the governor and The Eee of a 
the poor of the hoſpital of the Holy Trinity in Greenwich, of —— 
the foundation of Henry Earl of Northumberland, were ſeiſed in fee g for a right 
of an houſe in the pariſh of Se. Martin's in the Fields; and that he of way, without 
and all thoſe whoſe eſtate in the ſaid houſe, &c. have had a foot- ſhewing any 
way from the ſaid houſe to the river of Thames, in the ſame pariſh, _ — — 
and let the ſaid houſe to the plaintiff for years; that the defendant — — 


erected a gate croſs the ſaid way, in the ſaid pariſh, &c. veyance to the 


Upon not guilty pleaded, and found for the plaintiff, it was bh SR 
moved in arreſt of. judgment, that this declaration was not good, Ante, 70. ze. 
becauſe it is ſhewn that the corporation, and all thoſe whoſe eſtate, 123. 272. 327. 
xc. have had, &c. ; whereas a corporation cannot preſcribe but in g,,, x12, 2 10 
him and his 3 : alſo, one cannot ſhew a que eſtate, with- Co. Lit. 11. 2. 


out ſhewing how by deed; for they cannot have it without deed, 5. S. Palm. 385. 
3 | 2 2 Yelv. 201. 
DopkRipoE, Juſtice, was of that opinion; but all the other Rob. 38. 218. 


three Juſtices againſt him, becauſe the action is brought by the Brownl. 220. 
leſſee for years, who hath not the deed ; and it is but a conveyance 2- Vent. 139.186. 
tothe action, which is grounded upon the diſturbance done to him — mg, 
in poſſeſſion: but if he had claimed rent or common in grols, 6. Cop, 
which cannot pals without deed, it had been otherwiſe ; for there 10. Co; 59. b. 


he could not ſhew que eſtate, without ſhewing tiie deed how he came 2. Leon. 74. 


by the eſtate, Wherefore it was adjudged for the plaintiff, . 
3. Mod. $2» Cro, Car. 442+ 1. Salk, 363. 5 Com. Dig. 81. Dovgl. 717m 
Dalton againft The Biſhop of Ely. _ Ce 6. 


UARE IMPEDIT. Where a biſhop ſuffers an uſurpation of Uſurpations 
a church in right of his biſhoprick, that it ſhall not bind his = bind the 

ſucceſſor, but himſelf only during his time; and if a biſhop be e * 
purchaſer of an advowſon in right of his biſhoprick, and ſuffers an not their fuc- 
uſurpation, yet that ſhall not bind his ſucceſſor, as HoBART held. ceſſors. 
But as to the principal point he ſaid, they were all reſolved, that Jones, 45. 
uſurpations ſhall bind the biſhops who ſuffer them, but ſhall not Hod. 240- 
bind their ſucceſſors (and ſo of deſcents) ; for it is within the ſta- 3 
tute of 1. Eliz. c. 19. which reſtrains alienations and grants by ß; 


bilhops, &c. Wherefore it was adjudged for the defendant, 


— 2 — — — — — — 
. > pa 


» a Roc —U—ũꝓ ̃ — — — 


- — —ͤ—— — Ah — — 


Cans 7. 


In flander, if 
| the ſpeaking be 
| alledged of the 
0 Plaistiß, it is 
| fuffizicnt, with- 
| our an expreſs 
tollaqguium. 
Ante, 241. 
1. Lev.r15. 280. 
e. Lev. 62. 
Ray. 87. 
4 Bac. Ab. 513. 


* 


Awe, 40. 
Cro: Eliz, 865. 
77 Cs. 19. b. 


Ante, 241. 
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Smith againſt Ward. 


ACTION ON THE CASE. For that the defendant ſaid of the 
* plaintiff, ** He (1NNvENDo the plaintiF) is a thief; for he hath 
e ftolen corn from Mr. Key (quer dam RICHARDUM KEY imnuend;), 


The defendant ſaith, that he ſpake other words of the plaintif, 
and traverſcth that he ſpake thoſe words; and it was found againſt 
him, and damages fix pounds. | 


It was now moved in arreſt of judgment, that this action lies 
not; for he doth not ſhew that there was any precedent commu- 
nication of the plaintiff; and the word © he,” without ſhewing 
ſome former diſcourſe concerning the plaintiff, cannot be applied ts 
him more than to any other; and to that purpoſe Butridge”s 2 (a) 
was cited. —SECONDLY, It was objected, that the words, he is a 
* thief, for he hath ftolen corn, &c.“ are not actionable; for 
it may be ſtanding corn: as to fay, he is a thief, for he hath 
e ſtolen my trees,” —or ** my evidence,” —or © my lead of my 
* houſe,” no action lies; which laſt caſes the Court agreed to be 
good law: for in thoſe caſes it is not ſhewn that any felony was 
committed; and the words do not import any felony (4). But 
here, ſtealing corn“ is intended corn reaped : and for that pur- 
poſe a precedent was cited Chid v. Sanders (c), for ſaying, * Thou 
* haſt ſtolen my wood, action lies Wherefore for this point 
they all held, that tlie action was maintainable. 

But becauſe he doth not ſhew that there was any communication 
of the plaintiff, they doubted. But afterwards, upon view of pre- 
cedents, and being informed that it was a common courſe ſo to 
declare, when it is alledged that he faid de prefarts the plaintiff be: 
verba, it is neceſſarily to be intended of the ſaid olaintiff : and when 
the jury hath found that he fpake thoſe words of the plaintiff, that 
helps the caſe ; for otherwiſe the jury would not have bound againſt 
the defendant: wherefore it was adjudged for the plaintiff. And 
a precedent was ſhewn in the king's bench, Sanders v. Woolrich (4), 


Juſticen. 


action for that he ſaid theſe words of the plaintiff: He (1NxU- 


© ENDO the plaintiff) is a traitor.” The defendant pleaded not 
guilty; and found for the plaintiff: and although no communi 
cation was alledged to have been before of the plaintiff, yet the 
plaintiff had judgment, and that judgment affirmed in a wit of 
error. 


(#) 4. Co. 19. 


which concern the realty, fee Weltheer's 


% But now by 4. Geo. 2. c. 32. to Caſe, Caſes in Crown Law, 16. Strange, 133! 
(e) Ante, 166, ; 
4 Hil, is. Jac. 1. Roll. 1137 · 


Reynel 


ſteal or break with intent to ſteal any 
lend, &c. affix:d to the dwelling-houſe, is 
felony; and as to the ſlealing of writings 
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Reynel againſt Kelſey. Caxr 8. 
DBT for ninety- four pounds by Richard Reynel, as executor of In debt, if the 
Sir Themas Reynel; for that the teſtator and defendant ac- eigne be in 
compted together, and the defendant was found ninety-four pounds tue — 
in arrear, which he had not paid. The writ was recited in the in another, the 
declaration; and the count ſuppoſeth the accompt to be at Exon ; variance is 
and the verdict upon n debet, was found for the plaintiff, It aided by the 
was now moved in arreſt of judgment, that the original writ was — w 
: all e intended 
in the county of Deven, ſuppoting the accompt to be there, and 2, a0 original. 
all the matter there; fo the writ lies not upon this declaration; 
and ſhewed a copy of that writ in the county of Devon; and upon C, K 
examination it appeared, that there was not any in Læen. And it 2. ye. 1 — 
was therefore moved, that judgment might be ſtayed; for although Lut. 1181. 
the ſtatute of 18. Ex. c. 14. helps after verdict, when there is no 3. Mod. 136. 
original, yct when there is an original which varies from the de- — 1 
claration, and doth not warrant it, it is not aided by the ſtatute (a). — ut IP 
But ALL THE Cour held, after ſeveral motions, that the 1. Ter. Rep. 783. 
plaintiff ſhould have judgment: for this is not any original for 
this action in the county of Exon; and fo it ſhall be taken, as if 
there had not hcen any original, and to be within the purview of 
the ſtatute. And a precedent was cited in the king's bench (5), 
where in treſpaſs of — the bill upon the file was in London, 
and ſuppoſed all the fact to be at London, and the declaration was ante, 655. 
in Midaleſex. After verdict upon this declaration, it was moved 
in ſtay of judgment, Becauſe the bill, which is in nature of an ori- 
inal, varies from the declaration, and doth not warrant it: but 
— it is as no bill for this declaration, and within the equity 
of the ſtatute, it was adjudged for the plaintifi: fo here. And 
although a precedent was cited and ſhewn to be in the king's 
bench, Pollard v. Blight, ante, 479. where a writ of error was 
brought upon a judgment in the common pleas, and the error aſ- 
ſigned after verdi& and judgment for the plaintiff, Becauſe the 
writ varies from the declaration ; and upon diminution alledged, 
the writ certified that it was betwixt the ſame parties in Middic/cx; 
and for this cauſe the error was aſſigned, For that the writ is re- 
cited in the count, and the declaration is of a battery in London, 
and the writ certified upon that record, and that the writ betwixt 
the ſame parties was in Middleſex, and for this cauſe reverſed ; 
the Court ſaid, the reaſon there was, becauſe it is there certified 
to be the writ whereupon the proceedings were, and that there 
was not any other writ; but that ſhall not be intended in this 
caſe, but the contrary. Wherefore it was adjudged for the 
plaintiff, | 
(a) Rut by 5. Geo. 1. c. 13- after ver- any writ ſrem the declaration or other pro- 
diet no judgment ſhall be ſtayed or reverſed ceedings. 
if. any court of record for any variance in (5) Calthorpe v. Culpepper, ante, 654+ 


Foſter againſt Inhabitant. Hundredor. d'Spechor et Iſle- Car g, 
worth, Pg 
Eafter Term, 21. Jac. 1. Roll 488. 
ACTION upon the ſtatute of 27. Elix c. 13. of hue and cry (a); Vpon hue and 
ſuppoſing that ke was robbed in ſuch an highway in divi/is Magee we 
Seco mm, notice tothe inhabitants of either of them is ſufficient, Dyer, 370. 3. Mod. 287. Cro, Eliz. 142. 


Ce. ca. 2f, 37. 379. 6. Mod. 221. Salk, 614. 2. Hawk. 118. 
(4) 27. Eliz.C. 13. f. 11. See, Geo. 2. c. 16. 
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Fozrex hundredorum, and that he gave notice thereof to the inhabitants of 
againſ# the hundred, near to the place where he was robbed. 


InmHanrrirartt 


cf After verdict for the plaintiff, it was moved in arreſt of juch. 
ls.cworTH, ment, that this declaration is not good, becauſe he doth not ſhey 
— that the highway is within any hundred; and in truth it ought 
to be given to the inhabitants of both hundreds: and ſo are divers 
| e that notice was given in ſuch a place within the one 
undred to the inhabitants of the ſaid hundred, and in ſuch ; 

place in the · other hundred to the inhabitants of that hundred. 


Sed non allscatur ; for if notice be given to the inhabitants of 
either of them, it fuftceth. Wherefore it was adjudged for the 
plaintiff. 


Sir William Tharold againſt Spight. 
Carr 10. REPLEVIN of the taking of his cattle in a certain place called 
Prrire facias, —— in . in the pariſh of C. | 


carnation The defendant juſtifies, for that the place wh ER is one hundred 
acres of paſture in C. which is the freehold of Sir Francis Pophan, 
to whom he was bailrff; and that they were there damage falle. 


The plaintiff in bar to this avowry ſaith, that he was ſeiſed in 
fee of a meſſuage and one hundred acres of land in C. aforeſaid; 
and that he and all thoſe whoſe eſtate he hath in the ſaid meſſuage 
and one hundred acres of hand, have had time whereof, &c. com- 
mon of paſture for all their beaſts /evart et couchant upon the ſaid 
meſſuage, and one hundred acres of land in the place wHEReE, &c. 
at all times of the year, as belonging to the ſaid tenements. 


The defendant traverſeth this preſcription ;-and iſſue being 
Joined uport the preſcription, a trial at the bar was had; and 
found for the plaintiff. | 


It was now moved in arref of judgment, that it is @ miſ-trial, 
becauſe it was tried by a demie facias from C. only, and not from. 
where the place of the taking is, as well as from C. where the land 
lies whereto the common is claimed. 

It was alledged, that the place wHERE is within the pariſh of C. 
fo the venire being of C. only, is good enough; for it ſhall be in- 
tended, that C. the pariſh and C. the village are both one. 


But it was ſaid, that if the venire facias had been of the pariſh of 
C. or it had been alledged in the bar that the land was in C. predifts, 
then C. the village and C. the pariſh ſhould have been intended to 
be both one; but not being ſo alledged, it may well be intended 
that they are ſeveral. 
| Tux CovurT therefore held it to be a mi/-trial, and a venire facia 
{a) Sed vide de novo was awarded (a). | 
the ſtatutes by which the law is altered in this reſpect, Ante, 340, 341. 


Car 11, Sir Robert Philips againſt Slade. 


on an iſſue on a DEBT upon the ſtatute of 2. Edw, 6. c. 13. for not ſetting fort 
preſcription to of tithes of corn. 


pay ſe mah to The plaintiff ſhews, that he is ſciſed in fee of the reftory of 


2823 Tewel; and the defendant was occupier of certain land in Preſton, 


of the manor of B. the venue ſhall be from both places. Ante, 150. 326. 328. 513.—2. Roll. Abr. 
6; Co. 14. 9- Co. 66. 11. Co. 25. Co. Lit, 125. a. 
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within the ſaid pariſh, whereof the tythes were due to him; and SR. Pane 
that he cut down and carried away the corn, without ſetting out © Z*'® 

the tythes, to the value of 131. 6s. 8 d. Wherefore he demands 
the treble value. | 

The defendant pleads, that Sir 7obn Hhite was ſeiſed in fer of 
the manor of Preſton; within which manor is a cuſtom, that he 
and all thoſe whoſe eſtate, &c. have uſed to pay 358. to the 
owner of the rectory of the pariſh-church of Tewel, in lieu of all 
tythes growing within the manor ; and that the ſaid Sir John ¶ hite 
let to him the ſaid lands, &c. Iſſue was taken upon this preſcrip- 
tion; and found for the plaintiff. 

It was moved in arreſt of judgment, that this trial was ill, be- 
cauſe the venire ought to have been as well from Jewel as from 
Preſton. 

Fo of that opinion was THE WHOLE CouRT, after ſeveral mo- 
tions, for that the cuſtom is to pay to the church of Jewel; ſo the 
cenire ought to have been as well from the place of payment, who 
properly have notice thereof, as from the place out of which the 
payment — ht to have been. Whereupon a venire fucias de nove 
was awarded. 


Strass. 


Hilſden againff Mercer. Cart en, 


ACTION FOR WORDS. Whereas the defendant having Saying A. is 
communication with one Chapman of the plaintiff, ſpake the ſe a :bif, and 
words,“ She (INNUENDO the plant) is a thief to you and to bath ftoken 
" — and hath ſtolen twenty pounds from me, and forty pounds — 
from you:“ 
The defendant ſaith, that the plaintiff was a thief, and ſtole two ing that the 
hens from her ſuch a day and year feloniouſly ; and thereupon the ſtcle « ka; for 
ſpake theſe words in the declaration. The plaintiff hereupon demur- de whoie Aa- 
red, Becauſe it is not any cauſe of juſtification of all the words, nor of — ** 
any part of the laſt words. But it was ſaid, that inaſmuch as it is Rel. 
a juſtification, in that ſhe was a thief, which are the principal — 
words, the other words are not material to be anſwered unto. Allen, 35. 
SED NON ALLOCATUR ; for the laſt words are as ſlanderous as Dyer, 118. 
the former; and there was not any juſtification of them, nor an- Se. Els. 426. 
[yer to them; therefore the plea is vicious. And judgment AT 
as given for the plaintiff, 2882 


Harvey againſt The Hundred of Chelmsford. Cl 17 


RROR of a judgment in the common pleas upon the ſtatute 
E of Hue n At the ni priut a eff. de — was 74 
awarded, and two jurors returned and ſworn. Afterwards, by a iet awarded, 
conſent, one of the jurors was withdrawn, and the jury diſcharged. 20 2 new ba 
Afterwards in bancs, a writ of habeas corpora was awarded againſt 88 85 
the firſt jurors, and the jurors returned upon the tales, ** et quòd taken out, it 
"* appon. decem tales. | ſhall appoint the 
ENDEN, Serjeant, aſſigned and inſiſted on this for error, Be- i tobe added 
cuſe there ought not to have been any mention made of the tales ip 2 
at the aſſizes; for what was done there is as null here, when new 2 5%; as 
* s, &c. for that is only by the authority given to the . * 
uſtices o niſi prius, but not to be regulated in banco. 2. Roll. Abr. 
SED XON ALLOCATUR ; for, it being granted, and the jurors 671. 
from, it is as parcel of the record, whereof the Court ought to Ce, Elie, 50k 
coguizance. Wherefore the judgment was affirmed. * 


Ser 7. and . Will. 3. c. 32. 0 - 
Michaelmas 


Michaelmas Term, 
21. Jac. 1. In the King's Bench. 
Sir James Lea, Knt. Chief Juſtice. 
Sir John Doderidge, Kut. | 


Sir Robert Houghton, Xu. Fuſtices. 
Sir Thomas Chamberlain, Knut. 


Sir Thomas Coventry, Kut. Attorney General, 
Sir Robert Heath, Kut. Solicitor General. 


Buckley againſt Guildbank. 
Trinity Term, 20. Jac. 1. Roll 32. 


If an agreement FIJECTMENT of a meſſuage in London. Upon not guilt 
be madeon"23. g pleaded, and iſſue thereupon, a ſpecial verdict was found, that 
May,” to lend Robert Guildbank was poſſeſſed of a leaſe for years of the ſaid mel- 
ep * ſuage; and upon 23. May, 1617, it was agreed betwixt him and 
— the. Jobn Smith, leſſor of the plaintiff, that he ſhould lend to the faid 
lender take a Robert Guildbank one hundred and twenty pounds for a year then 
bond of that next following, upon ſecurity for the repayment of the faid hun. 
date for P3Y- dred and twen pounds, and of twelve pounds for the interef 
— — thereof, upon Mo 24, 1618; and that he lent the ſaid huncred 
on & 24. Mey and twenty pounds accordingly. And the ſaid Robert Guildbari, 
« next erſuing;” the ſaid 23. May, 1017, was obliged with him in a bond of two 
yer it ſhall tot hundred and ſixty pounds, with a condition for the payment of the 
= 3 ſaid one hundred and thirty-two pounds upon the 24th day of May 
|» kr next enſuing. And for the better aſſurance of the payment of the 
mere miftake of {aid one hundred and thirty-two pounds, he then made this leale 
the ſcrivener, by indenture to the ſaid John Smith, with a condition, that if he 
i ny nes paid the ſaid one hundred and thirty-two pounds at the day and 
— place mentioned in the condition 4 the obligation, that then the 
for the words | aſſignment ſhould be void. And they find, that the ſcrivener who 
© next enſuing” drew this obligation and aſſignment, by miſtaking the ſaid agree- 
ſhall refer tothe ment betwixt them, drew it in this manner; and that the ſaid 
ohn Smith ſealed the counterpart of the ſaid indentpre of aſſignment. 
Ante, 646. hey find the ſtatutes of 37. Hen. 8. c. 9. and 13. Elix. c. 8. |. $ 
s of ö and that the ſaid one hundred and thirty-two pounds wi 
1 aid; Smith ac. 1. entered, and made 
251. 351. not yet paid; whereupon John Smith, 19. 7 1 
Cro. Car. 501. the leaſe to the plaintiff, who entered, and the defendant ouſt 


Cart 14. 


2. Vent. $3. him, Et fi ſuper totam materiam, c. 

8 And here, upon argument, two queſtions were moved. 

26 Mod. 307- 9 6. 
2. Hawk. P. C. Firs7, Whether theſe words, the 24th of May next enſuing, 
$30 . ſhall be intended May the twelvemonth after? for then chere cum 
Step. Touch. be any queſtion of the uſury ; or ſhall be intended the ſame mon 
Comp. 770 of May, which was the next day following? 

N SEconDLY. And then the queſtion was, If uſurious, or no! 
I wa And thereupon DoperiDGe and HovcyToNn held, that 1 


enſuing ſhall be intended of the ſame month of May, which w 
q on day after, unleſs the circumſtances of their agreemen 
had been found, that the agreement was to lend it for a year, r 
to make payment thereof at the. year's end ; then theſe 39 ' 
doubtful to which they ſhould be _ may be intend al 
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extended to be to May twelvemonth following, and the doubts of Buer 
the uſury taken away, as 23. Dyer, 370. But generally, © 24. May 8 * 

« next following,“ thall be intended to be the 24th of May of tlie . 
ame month, 5 | 

But LRA, Chief Juſtice, held, that © next following” ſhall not be 
referred to May next following, unleſs ſome matter in the ſame 
deed might be ſhewn, and not a collateral agreement found by the 
jury, nor any collateral deed. 

But THEY ALL HELD, although it ſhould be expounded to refer ta 
May 24. the fame month and year, which is the next day, as it was 
in Preſcot's Caje (a); yet foraſmuch as the agreement is found to 
be to make the loan for a year, and that the aſſurances were for 
the payment at the end of the year, and by the ſcrivener's miſtake 
it is made payable the next day, it is not uſury within the ſtatute; 
for there was not any corrupt agreement betwixt them, but a true 
and an abſolute agreement; and the act of a ftranger ſhall not 
bring him within the danger of the ſtatute, eſpecially it being 
found that he did not require his payment until after the year. 
But LEA, Chief Fuftice, ſaid, if he had ſought by reaſon of this 
miſprifion to have taken advantage of the forfeiture for non-pay- 
ment upon the next day, peradventure it would have diſcovered 
2 corrupt intention in him, and that he knew of that miſprifion 
atthe beginning, and would take advantage thereof; and this ſhould 
bring him within the ſtatute of uſusy : but as it is found, it 1s clear 
it is not any uſury, nor the aſſurance to be avoided by the ſtatute. 
Wherefore it was adjudged for the plaintiff. 


(2) Ante, 646. 


Johns againſt Ridler. | Caen by. 
RJECT MENT of a meſſuage and lands in L. in the county of In d, it 
Monmouth, of William ap M illiams. the Cefendant 


The defendant pleaded, that long time before the leaſe and eject- ess at bs 
ment, one William Ridler was ſeiſed in fee, and let that land to the war OO 
defendant for tive years, and that he was poſſeſſed until the leſſor plaintiff 407 
of tlic I. r entered upon the defendant et ipſum diſſciſtvit; and e him, he can- 
lo ſeiſed by diſſeiſin, made the leaſe to the plaintiff, whereby he "** bave Judg- 
vas poſſeſſed; and the defendant re-entered and ejected him, as it 48 ara 
was Jawful for him to do. fas bs 8 

The plaintiff replies, that the ſaid Milliam ap IJ illiams, the leſſor, a finding agaioſt 


vas ſeiſed in fee, and let to the plaintiff, and the defendant ouſted l., that a ur- 


him; and traverſeth, that he did not diſſeiſe the defendant. 2 
Alue was joined thereupon; and found for the plaintiff, that he confeſs a leafe, 
did not diſſeiſe, &c. judgment may 


TaiLox moved in atreſt of judgment, that this is a vain and be given (or the 


lle iſſue; for when the defendant thews, that he is but leflee for Plaintifh o. 
withſtanding 


fears, and was poſſeſſed as leſſee, he cannot then, be diſſeiſed; and this que, on bös 


tte allegation of the diſſeiſin is vain and impoſſible, and the iſſue bad plea. 
ing taken upon it is vain and idle: wherefore it is a miſ-trial, Ante, 86. 
no judgment can he thereupon. ; Carth. 371. 
But ALL rur Cour held, although this plea of the defendant Meor, 696. 
vitous, and the plaintiff might well have demurred thereunto, 8 8 
* he himſelf ſhall not take advantage thereof; and having con- 246. 435. * 
eſſed that the plaintiff hath a good leaſe, and that he ejected him, Cro. Car. 18. 


Judgment may be given againſt him upon his plea. But there be- 2 
R cb, 426. 
e 45k 4+ Bac. Abr. go, g. Bac. Abt. 24 Ld. Ray, go. 924. Strange, 873. 1. Burr. 259+ 
701. 3. Term Rep. 13 
ing 
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ing here an ifſue joined upon this faiſe allegation, and being found 
by the jury, that the leſſor of the plaintiff had not diſſeiſed him 
(which well ſtands with the law), the judgment ſhall be well 
given upon this verdi& againſt him: but if it had been found for 
the defendant, that the leſſor of the plaintiff diſſoiſed him which 
is againſt law that he ſhould be diſſeiſed, being but a termor) 

radventure he ſhould not have had judgment. But as it is found, 
the verdict well ſtands with the law, that the leſſor did not diſ. 
ſeiſe him, and he ſhall not take any advantage of his own vitious 
plea. Wherefore it was adjudged for the plaintiff. 


888 Sir Nicholas Sanderſon again/t Hariſon. 
To debt on a DEBT for ſixty-ſeven pounds rent, upon a leaſe for years of 


brate for rent, land in D.; and for rent arrear for a year and a half at the 4. 
riding Pe. nunciation, 19. Jac. 1. he brought the action. The defendant 


a common for Pleads, and confeſſeth the leaſe and reſervation ; but further pleads, 
beafts after the that the lefſor, and all thoſe whoſe eſtate, &c. have had common 
corn was reap- in ten acres in Eaſtficld always for their beaſts /evant & couchant 
ed, and alledg- upon the ſaid tenements, every year after the corn ſown, from Au- 
2 guſt 7. until the corn reaped and carried away; and that before any 
and thereby ex- rent was due, Sir Nicholas Sanderſon, the leſſor, incloſed the faid ten 
vingviſhed the acres wherein he ought to have had his common with hedges and 
rent, is bad, ditches, and ejected him, ſo as he might not uſe his common, and 
von * come thereby his rent was extin& : whereupon it was demurred, 


mon was fown F1RsT, Becauſe this land incloſed is not alledged to be ſown 
with corn, &. with corn; otherwiſe by his preſcription he is not to have com- 
mon. 

SECONDLY, Becauſe he did not ſhew that he-kept it incloſed 
with force; otherwiſe he may well break the hedges and take his 
common. . 

THIRDLY, It was moved, that the allegation wherein it is er- 

reſſed that he incloſed the common, whereby the rent is extind, 
is a vain allegation; for the rent is not iſſuing out of the common, 
and ſo there cannot be ſuſpenſion by incloſing the land (a), &c. 

And ALL THE Couxr was of that opinion, and that the plea 
was ill upon the firſt exception: and therefore adjudged it for thc 
plaintiff. 


$3. Co. 92. a. 
Cowp. 47. 


(a) See 11. Geo. 2. c. 19. ſ. 8. 


William Stonehouſe againſt Sir Thomas Read and Others 

Trinity Term, 7. Fac. 1. Roll 43. a 

the EBT upon the ſtatute 2. Edw. 6. c. 13. for not ſetting o 

my meh 3+ D of * and ſhews, that the * in the year * 
under a grant and 1608 were occupiers of one hundred and twenty-eight acres o 
of all the tithes meadow in Radley and Thorp ; and that Robert Abbet of Abingi 
4 th og thoſe Was ſeiſed in fee de decimis prædictit creſcent. upon the ſaid _ 
in the tenure and in the 31. Hen. 8. ſurrendered them to king Henry the eig, 
of E. ʒ after «yer which deſcended to king Edward the ſixth, and from him to queen 
of the deed Mary, and ſo to queen Elizabeth; who in the thirty-ſixth year o 
CI reign, by her letters patent here ſhewn (5), demiſed diem 


a P 
Rating that the tithes of ſo many acres in the pariſh of A. and that the 7itbes aforeſaid were 


” here el · 
is good, without averring that the lands were thoſe mentioned in the grant, or that they were net ! 
ecpted ; for the eyer and demurrer thereon confeſs them to be the tiches mentioned in the grant. Ante, 35 


c. 2. Roll. Ab. 303. 8. C. 2. Roll. Rep. 376. 
0) See 5. co. 34. b. Barnes, 340. Douzl. 2159 1. Term Rep. 149 


cn 27. 


a- 
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gredifti to the plaintiff for life; and that the defendant, 1507, cut SToxrnovss 
down the hay growing thereupon, to the value of twenty marks, . —- 

and carried it away without paying the tithes ; and ſo in the year R 1 2 
1607 ; wherefore he demands the treble value, being forty pounds. oo 


The defendant demands oyer of the letters patents, which were en- OED Nas, $46. 
tered in hæc verba: That the queen demiſed to him“ omnes illas de- 1. Term Rep. 
« cimas ſuas ſuper quand. parcellam terræ vocat. BREMERE in parochid 149. 

« de RADLEY nuper in tenurd I Ho. HARISON, ac omnes illas decimas *: a; rg 
« creſcent. ſuper quand. parcel. terre vocat. BARTON-BREMERE A- 

« per in tenurd A. READ in parochid de RADLEY pred. et fic de 

« thirteen ſeveral parcels, qu nuper fuerunt parcelle poſſeſſionis 

« monaſt. de ABINGDON, exceptis ommbus illis decimis in RADLEY in 

« tenurd Jou ANxIS T'YNDAL, ver. redditus ſixty-ſeven pounds.“ 


Upon this declaration the defendant demurred in law, Becauſe 
the plaintiff in his declaration hath not ſufficiently entitled him- 
ſelf to the tithes of the one hundred and twenty-eight acres of the 
meadow in the declaration mentioned; for by the patent ſhewn 
(which is now as part of the declaration) it is not expreſſed that 
the queen granted thoſe tithes by = the names in the letters pa- 
tents ; nor is it averred, that thoſe lands were any of the lands 
mentioned in the letters patents, nor that thoſe lands were in the 
tenure of any of the perſons mentioned therein ; for it is not a 
general grant of all the tithes in Radley, but of the tithes of ſuch 
lands in the tenure of ſuch perſons ; nor is it averred that they 
were in the tenure of ſuch perſons, otherwiſe they did not paſs. 
And in proof hereof the Books of 7. Edw. G. Dyer, 83. Plow. 191. 
2. G. 33. and 4. Co. 35. were urged. - 

SECONDLY, For that it is not ſhewn that theſe are any of the 
tithes excepted ; which ought to be ſhewn when he pleads a patent 
wherein there is an exception, as it is in Dyer, 106. and 8. Edw. 4. 
þ! .7. | 

But notwithſtanding theſe exceptions, THE Cour, upon the 
firſt argument, adjudged the declaration to be good; for the plain- 
tiff declaring that the queen granted preditas decimas, it is a ſuffi - 
cient allegation that thoſe tithes paſſed by that patent ; and if they 
had not paſſed, the defendant might have faid ** non conceſſit; and 
if it were not in the tenure of thoſe perſons, or excepted therein, 
it might well have been ſheyn in evidence. But when the plain- 
tiff ſaith, ** quid conceſſit prædict. decimas, without more, it is a 
ſufficient averment in itſelf that ſhe granted them. And when the 
, GQefendant demanded oyey of the patent, and then demurred, it is a 
confeſſion of the declaration, and thai the declaration well ſtands 
with the patent that ſhe granted thoſe tithes in queſtion. 

DoperiDGet held, that if ſhe had granted thoſe tithes by thoſe 
names 1n the patent, he needed not to have averred that they were 
in the tenure of ſuch a one named in the patent, and were not ex- 
cepted, for that had been more prolix than needed; but *praedifas 
* decimas”” implies as much, and it may be better intended by the 
patent ſhewn that they are tithes granted in the patent; wherefore 
thedeclaration is — And in proof thereof was cited 33. Hen 8. 
Bre. * Plea,” 143. 1. Hen. 7. pl. 28. Beauchamp's Caſe.— And 

reupon, without further argument, 1T WAS ADJUDGED for the 
phintiff; although upon former motions in 8, Fac. 1. when the 
demurrer was firſt argued, they were very ſtrong againſt the plain- 
ul; but no rule then being entered, now upon motion judgment 
was given againſt the defendant, | 

baer 


— — — — - _ OD — — 
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Baker againſi lackman. 

Eafter Term, 21. Jac. 1. Roll 424. 

RESPASS, clanſum fregit. The defendant pleads, that [oy 
--- garage time before the treſpaſs one James Stephens was ſeiſed in 5 
deing ſeifed in and in 12. Elz. infeoffed Thomas Norwood, to the uſe of Jung 
ſee, conveyed Hater and Maury his wife, and the heirs of their bodies; and that 
ro B. in tail, they had iſſue Henry Baker, and died ſeiſed; which deſcended t 
under whom he him, and from him to his three daughters; and juſtifies by thei; 


Casx 18. 


In treſpaſs, if 


claims, the | . 5 
plaintiF may leaſe, and gives colour to the plaintiff, 
reply, tut . The plaintiff replies, that long time before the treſpaſs Sy 7h. 


mas Tyrrel was ſeiſed in fee, and gave it to Edward Baker and Jeu: 
to. in tail, his wife, and the heirs males of their bodies; and that they had if: 
and may tra- the ſaid James Baker and the plaintiff, and that James bad iſſue 
verſe cither the Ferry, and died, which Henry died without iſſue male; whereſore 
3 eee he as heir male entered, and that the defendant committed the 
Tevance in tal treſpaſs, &c. and traverſeth the ſeiſin in fee alledged in James Ste. 
to F. þhens. 

Ante, 44. The defendant demurred ; and ſhews that he traverſeth the ſeiſn 
Dyer, 171.356. in fee of James Stephens, whereas he ought to have traverſed the 


ſer, and granted 


6. Co. 23. gift in tail, which is the principal matter of the bar. 

Cro. Eliz. 30 * - a 
708. HENDEN, Serjeant, ſtrongly urged, that for this cauſe the repli- 
Moor, 574 Cation was inſufficient. But it was argued fer the plaintiff, that the 
Jenes, 89. replication was good, and it is in his election to traverſe the ſciſn 
A in fee alledged in the bar or the gift in tail; and in proof thereof 
3 vs. rel:ed upon 4. Ed. 3. Traverſe,” Brosk, 372. 26. Hen. 8. fl. 4. 


4. Bac. Ab. 77. 6. Co. 25. | 
And THE WHOLE Cour, after peruſal of theſe books, was of 
that opinion : wheretore it was adjudged for the plaintiff, 
Peters agaiift Heyward. 
Trinity Term, 21. Jac. 1. Roll 262. 


In detinue the ERROR of a judgment in the common pleas, in detinue of 2 
1 bond. Upon zen detinct pleaded, it was found for the plaintif, 
to recover the add the damages aſſeſſed to ſeven pounds and coſts ſixpence; and 
thine detained ; if the bond cannot be reſtored, then they aſſeſſed for damages, be- 
oz if that curno: ſides the ſeven pounds, twenty pounds more: and it was there- 
ee upon adjudged, that he thould recover the faid ſeven pounds and 
and dam =. er ſixpence for the coſts, and the ſaid bond or twenty pounds; a 
the d2:£03/20, 2 fuit wicecomiti diſtringere for the ſaid bond e twenty 
pounds. ; 


Cast 19. 


2. Roll. A 101. 5 
 Cro. Elz. 116. And thereupon the error was aſſigned, For the judgment ought 


Yelv. 71. to be conditional, viz. the ſaid bond, or if he cannot have the {aid 

N ogy bond, then the twenty pounds ; and accordingly the d;/{ringas ougit 

3. Bl. Com. 151. to have been to demand the bond, and if it cannot be delivered, 
then the twenty pounds; but theſe words, and if it cannit be dels 
6 vered,”” were omitted; wherctore it was moved to be error. 


And although WArLen, the prethonetary of the common ple 
certified that there were divers precedents there in this manner 
and it was ſaid, that in he Best of Entries (a) judgment is ente 
in this manner, and alledged that the judgment being that he ff 
recover the hond or twenty pounds tantamount, — is to be in. 
tended conditional that he fall have the bond, and if he can" 
have it, then the tircuty pounds; yet upon conſideration of man 
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ather precedents, and the books which mention that the judgment 
and ought to be conditional in itfelf, and not by intend ment, 
ut COURT held, that the judgment was erroneous ; for by that 
judgment and awarding of a d:/ringas the ſheriff might diſtrain 
for tlie one or the other at his choice, which ought not to be; but 
he ought to diſtrain for the thing itielf, and it he cannot have it, 
then br the twenty pounds: and although the writ of d:/tringas 
was well made, and in that manner as it was ſhewn to the Court, 
vet foraſmuch as the judgment is otherwiſe, the awarding upon the 
roll, which is the warraut of the writ, was not good : wherefore 
rule was given that the judgment ſhould be reverſed. 


Buckland againſt Otley. 


683 


PrrTras 


againſt 
HuYwWarDd. , 


Cast 20. 


DEBT, upon a demiſe at Creek, of an houſe and divers lands at a deve for rent, 
Creek, and of ſuch ſeveral cloſes; and mentions not in what the omiſſion of 
vill they were. The defendant pleads entry by the plaintiff into the place where 


parcel of the ſaid lands in Creek ; ſo a ſuſpenſion of the rent: and 1 4 dy a ach. 


Lateral plea 


iſſue being taken thereupon, it was found for the plaintiff. 


he land lies, is 


And it was moved in arreſt of judgment, that the declaration was which admits 


not good, becauſe there is no place mentioned where the other 
lands were. | 


the jeaſe. | 
Ante, 125. 370. 
668 


And ALL THE Cour held, that the declaration was not good 2. Roll. Rep. 66. 
for this cauſe, and it had been good cauſe of demurrer : but in re- 1. Lutw. 484. 
gard the defendant hath pleaded a collateral plea, 9g. entry of the Hob. 83. 


plaintiff, 7H AT hath made the declaration good; for the leaſe of the 


LO Com. Dig. 


land is admitted by tlis collateral plea pleaded, as 18. Edu. 4. Comp. $26. 


Wherefore it was adjudged for the plaintiff. 


Hilary Term, 
21, Jac. 1. In the Common Pleas, 


Sir Henry Hobart, Knt. Chief Juſtice, 

Sir Humphry Winch, Kat. 

Sir Richard Hutton, Kt. Juſtices. 
Sir William Jones, Kt. 


Sir Thomas Coventry, Kut. Attorney General. 
Sir Robert Heath, Kut. Solicitor General. 


Mapes, Executor of Holdick, againſt Sir Iſaac Sidney, 


Carr x. 


SSUMPSIT : For that the deſendant, in confideration th 2 
A plaintiff would forbear to ſue one J. S. on an — —. 1 con- 


of eighty pounds, promiſed to pay to him the ſaid debt: 
and alledgeth in fact, in the writ, that he 3 to ſue the ſaid S 8. 


Fer magnum tempus, and that the defendant had not as yet paid it 


to him, licze reguiſitus. 
! 
' bond, is good, —Cro, Car. 241. 2. Com. Dig. 138. Cowp. 671. 


The 
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put to ſue ano- 


ther perſcn on 
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Marrs The bien was, that he forbore him per magnum tempys, 
V1z. from ſuch a time of the promiſe until ſuch a day, which Ma; 


— for a year and a half after the promiſe, yet he had not paid it. 


: The defendant pleaded nor w/ſiump/it; and it was found againſt 
him to the damage of eighty pounds. 7 

Hireu An moved in arreſt of judgment, 

Fixs T, That this aſſump/it is not grounded upon a ſufficient 
confideration, v:z. that he ſhould forbear for a certain time, ſo az 
it might appear to the Court that there was a ſufficient time of for- 
bearance, and a ſufficient conſideration to maintain the action: 23 
in Sackford”s Caſe (a) it was adjudged, that an aſſump/it for the pay- 
ment of a debt in conſideration tofſ{tay a ſuit ger paullulum tempus 
was adjudged void: ſo in another cafe (6), that he ſhould forhear 
per breve tempus, although he alledgeth forbearance for half a year, 
an action lies not, for the conſideration is no ſufficient ground for 


the action. 

+In an , SxcoxDLY, Admitting that the conſideration to forbear, &c, 
an a promiſe ſhould be good, becauſe it ſhall be intended to be a total and ab- 
2 of for. ſolute forbearance, yet the declaration is not good, becauſe the writ 
bearance, where is, per magnum tempus he had forborne to ſue, not mentioning any 
the writ al time; and the declaration, that he did forbear per magnum tempus, 
— chat he feilicet from the time of the promiſe until ſuch a day, &c. and doth 
2 3 not ſhew that it was until the day of the writ, &c. for if he doth 
dot the not perform the conſideration on his part, there is not any cauſe of 
declaration action; and then here it ſhall be intended that he did not forbear 
ſihewed that he until the day of the writ, becauſe the day of the writ is not ſhewn; 
„and it ſhall be intended ſtrongeſt againſt the plaintiff, that he did 
« — ph ſorbear but until ſuch a day, and afterwards before the writ brought 
® from the time ſued that action. And upon theſe exceptions it was argued at large. 


— Aha, „ Lonp HoBarT, Wixcn, and HvTTox, (Joxes being abſent 
a day, it in chancery) held, that the plaintiff ſhould recover : for they all 
ſhall be in- conccived that a conſideration to forbear to fue a perſon for ſuch 
tended that he 2 debt is a good conſideration, and it ſhall be intended a total and N this 
— * — abſolute forbearance (as Hur rox and WixcH held); and that if 
writ. the defendant paid it before upon this promiſe, and after the plain- being a 

tiff ſued for the debt, the plaintiff is chargeable in an action upon interior 


250. a 
2 88857 the caſe, for it is an implied promiſe in the plaintiff that he ſhould 
Cro. Fliz. 387. forbear his ſuit totally; but yet when the plaintiff hath forborne 2 
Hob. 88. 219. convenient time (when there is no time mentioned), if the de. 
— fendant do not pay the debt according to his promiſe, the plaintif 
1 7 his promiſe, and he needs not tarry all li | 
may well ſuc him upon his promiſe, and he needs not tarry a | 
life. And here, when he ſhews that he forbore — magnum tem pus, Si 
v1z. ſuch a day and year, that well agrees with the writ; and when 87 
the date of the writ doth not appear, it ſhall be intended that he 
did forbear until the day of the writ; and ſo the action is well St 
2 agreed with them, that the ation wa 3 
HoB ART, Chief Fuſtice, with them, that the action *. ; 
well brought, Add dale Bon good, becauſe he ſhews he did 8 


forbear it for a convenient time: and he held that he was not boun 
by this agreement to forbear totally; and denied, that upon thus 
agreement he is chargeable in an aſſumpſit, if he (after this debt re- 
covered from the defendant) ſhould ſue for the ſame debt; for it 
is not a promiſe to reſtrain him totally, and without expreſs words 
he is not chargeable by promiſe. Wherefore it was adjudged of 
the plaintiff. ; 
(a) Eaſter Term 37 & zu Elia, Cro, Ells, 455, (6) Ante, 's 


Brookbank againſt Taylor. Ge. 
In the Eæcheguer- Chamber. i 

ASSUMPSIT. Whereas the plaintiff, at the defendant's requeſt, Arent for | 
* 20. April. 19. Jac. 1. demiſed to one John Jennings his houſe 0h Ari, t 
in London for a year d prædicto 20. Aprilis, ig. Fac. 1. rendering commence from 

fifty ſhillings quarterly; that the defendant promiſed, if the faid ihe faid zoth 
Jennings did not pay the rent, that he would pay it; and alledgeth by virtue 
% , 8 2 . ot which he ca- 

in fact, quod vir tute dim iſſionis he entered the aforeſaid 20. April. „ te land 
10. Jac. 1. and was poſſeſſed, and had not paid the rent; and that tn April, is 
the defendant, /icet requifittis, had not paid it: _- CN good ; although 
ded non aſſumpſit; and found againſt him; and the jury find the entry is al- 

— occaſione aſſumptionis prætlict. to five pounds; and judg- Icdged before 


3 ne 
ment thereupon ; and error thereupon in the exchequer- chamber. wh 


Tat FirxsT ERRom affigned, Becauſe the entry is alledged to Ante, 660, 
be before the term begun; ſo it is a diſſeiſin, and then no rent is Co. Lit. 181. a, 
due.—Sed non allocatur; for although he alledgeth an entry, yet Cowp. 717. 
there is not any expulſion alledged, and ſo no diſſeiſin; and the 
debt is due by the contract, and the action lies upon it. 

Tux Sxcovp Exxon aſſigned was; Becauſe it is not alledged; that Notice not ne. 
notice was given that the other had not paid.—Sed non allocatur; for er _ _ | 
he at his peril ought to take cognizance of the non-payment and Ante, Ly — 
pay the rent, otherwiſe the promiſe is broken. 


2. Sm, Dig. 461. 
Tart Tump ERROR, Becauſe the verdict aſſeſs damages occa/ione In afſumpfir far 
oſumptionis prædictæ, where it ought to be, occa/ione non performationts aon payment of 
jrmiſ. preediet. for the promiſe is not the cauſe of the damages, but 5 A 
me non-payment thereof.— Sed non allocatur; for the promiſe is met © da. 


the cauſe ; and the gury finding the iſſue, and aſſeſſing damages, al- afump- 


though it weye not foùnd for what cauſe, yet it had been well“ tioris pre- 
enough. Wherefore the judgment was affirmed, 2 
N - ougl. 116. 
Memorandum. 


[N this Term Sir Rebert Houghton, one of the Juſtices of the king's Thy death of 
bench, died at his chamber in Serjeants-Inn, in Chancery-wlane, SirR-Houghton, 

being a moſt reverend, prudent, learned, and temperate Judge, and 

inerior to none of his time. | 


11 


{aſter Term. 
22. Jac. 1. In the Common Pleas. 
Sir Henry Hobart, Kut. Chief Juſtice. 
Sir Humphrey Winch, Kut. 
Sir Richard Hutton, Kut. | Juſfices. 
Sir William Jones, Kut. 
Sir Thomas Coventry, Kut. Attorney General. 
Sir Robert Heath, Knt. Sol:citor General. 


0 
Holman againſt Chute. | Carp i. 
Zaſter Term, 22. Jac. 1. Roll 400. J. C. B. : 
EBT for three hundred pounds in the debet et detinet. For that An executor 
the plaintiff by indenture, by the name of Philip Holman, may bring debt 
| executor of John Holman, demiſed to the defendant fuch ON 
nde which he had by extent for ſuch a debt recovered by John lind in the duke 
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et detinet, al. Holman, HABENDUM for ſo many years, rendering ſuch rent; and 


though be had for three years arrear brought the action. 
the leaſe 2$ EX» " 4 4 
wa Whereupon it was demurred, Becauſe the action is brought by 


Ante, 545- him in the debet gt detinet upon a leaſe of land which he had 2. 


8. c. Winch, executor. 

- PR Sed non allocatur; for it is not brought by him as executor, al. 
> wag 8 though he be named executor in the indenture ; and this action i; 
1 Mod. 185, Of his own contract: and although he made the leaſe as executor, 
$. Mod. 288. yet making the leaſe for years by. indenture, if he hath any other 
356. title, it paſſeth well enough, and is upon his own contract, and 


10. Mod. 12. ſhall have debt for it, as if he were ſeiſed in his own right. 


12. Mod. 7. 
Cro.Eliz. 326. TJONEs, Juſtice, remembered the caſe of Sir George Reywell (a), 
Hob. 264. where in debt againſt him for the eſcape of a priſoner who was in 
-— a Rep. execution upon a judgment in the time of the teſtator, being in 
; the debet et detinet ; although the eſcape was in the time of the ex- 
ecutor, yet being for debt due to the teſtator, it ought to have been 
in the detmet (C); for there is no act by the executor, and the debt 
is due to him merely as executor. Wherefore it was adjudged for 
the plaintiff. a 
(a) Ante, 546. „ 
(6) See 16. & 19. Car. 2. c. 8. which aids this error after verdict. 
2 Theaker's Caſe. 
The courſe of (A LPHONSUS THE AK TR, couſin and heir of 1/illiam Teak, 
13 py | atter the death of Millium Theakey (becauſe he had not any 


veatre infpici= iiſue alive at the time of his 7 but Aſary his wife was then 
ende, where the ſuppoſed to be cnſeint by him), who died 15. February _ and 
widow is with ſhe was married again to one eh Duncomb withits a week after 
8 the death of her huſband, procured out of the chancery a writ -“ 
an marries a Dentre inſpiciende of the ſaid Mary, directed to the ſheriff of Lens, 
tecond huſband to cauſe the {aid Mary to be ſearched whether ſhe were with chil: 
before her ce!i- by the ſaid {liam Theaker, ct quando fuit paritra (no mention 
vay. being made of her ſecond marriage); and this writ was according 
See Fargra*”'s to the precedeut of the caſe Cro, Eliz. 566. of the like writ again! 
_ EA Lady Il lloumb . [his writ was returnable in the common plezs: 
Winch, 72. the ſheriff returned, that he had eauſed her to be ſearched, and t. 
Cro. Elz. 566. turned the inquiſition, that by ſvch perſons he cauſed her to be 
docs, 523- ſearched and found her to be enſeint, ct quad fuit paritura Within 
Rogier, 225. twenty weeks: wherefore he now prayed a ſecond writ out of thi 
court to be directed to the ſheriff of Surrey, becauſe ſhe was f. 
moved with her huſband to Handſworth in Surrey, and there in. 
habited, that the theriff might take her into his cuſtody, and keep 
her until ſhe were delivered of her child, that there might not . 
pear io be any falſe or ſuppoſititious birth ; and that in the interm 
he ſhould cauſe her to be viewed every day by certain matro® 
nanied by the court in the writ ; and that ſome of them ſhould l 
at the birth of the child, according to the ſaid precedent of 4a 
HI illoughby*s Caſe : but becauſe in that caſe the lady was 2 widon 
and ſo ſuch a courſe might well be obſerved, but here the 
See notes (15) VJeme covert, who ought to cohabit with her huſband, they . 
and (2) Har- not take ſuch a courſe with her, but left her with her hu 1 
grave's Co. Li. he entering into a recognizance that ſhe ſhould not remove ** 
Þ- r the houſe wherein they then inhabited; and that one or wt 
2+ Peers ene the women returned by the ſheriff ſhould ſee her every da), _ 


_ 534+ that two or three of them ſhould be preſent at her travail ;for * 


child. 
and h 
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' aid, that this iſſue might be well faid to be the child of the firſt Tusax A 
huſband, and ſhould inherit his land; ſo as if there were any falſe Ct. 
or ſuppoſititious birth, the couſin and heir might be diſinherited. 
Wherefore a writ was accordingly awarded to the ſheriff of Surrey, 
to cauſe her to be ſeen every day until her delivery by two at leaſt 
of the ſaid women returned by him; and that three of them or 
more ſhould be preſent with her at her delivery, ſo as no falſhood 
might be in her birth, 

Note, After this courſe obſerved, ſhe was delivered of a female 
child, who was afterwards by inquiſition found to be the daughter 
and heir of the ſaid William Theaker deceaſed. 


Trinity Term, 
22. Jac. 1. In the King's Bench. 
Sr Ranulph Crew, Kut. Chief Juſtice. 


Sir John Doderidge, Kut. 

| <1 Fuſtices. 
Sir Thomas Chamberlain, Kat. | 
Sr Thomas Coventry, Kut. Attorney General. 
Lr Robert Heath, Kut. Soliciter General, 


Peter Harris againſt Peter de Bervoir. ein 
Eafter Term, 22. Jac. 1. Roll p 


EBT ; ſuppoſing that one Squire delivered to the defendant ; 
I) one 8 pounds to pay to the plaintiff, and that he — 
had not paid it to the plaintiff: wherefore he brought ther to pay it 


this action. — 
After verdict, upon non debet, it was moved in arreſt of judg- 4-75 65 
ment, that debt lies not; for there never was any contract betwixt — adder 
the plaintiff and defendant, nor any delivery of the money by the au 2 on or 
plaintiff to the defendant, and therefore no action of debt lies: ddt or account 
yet peradventure he might have account upon this receipt ; but no _ _ 
other action. But it was agreed, that the bailor (if the money be recovery of it. 
not delivered to him to whom it ought to be delivered) may have Dyer, 21. 
action of debt or account at his election; but he to whoſe uſe the Yelv. 24 


ilment was made, thall have account only. ** 
. 30. 


DameorrT, for the plaintiff, agreed, that if money be delivered wx Leon. 38. 
another to deliver to J. S. or to the uſe of J. S. there J. S. ſhall 1. Rell. Rep. 
not have action of debt but account only. But when it is delivered 39 
(as it is here) ſo/vend. to J. S. which is intended in ſatisfaction of = = -- ih 
a debt, there it is not countermandable ; and he who is to receive 10. Mod. 4D 
tas a debt, may upon this receipt have an action of debt or ac- 4. Burr. 2237. 
dunt. And to this purpoſe the record of a judgment was ſhewn Cop. 25+ 
- Trinity Term, 13. Jac. 1. in the common pleas, Greenvile v. 365. 
| laning in debt, ſuppoſing that George Greenvile delivered ſuch a 
— to be paid to the plaintiff; and for non-payment debt was 
rought; and adjudged for the plaintiff. Vide28. Hen. 8. Dyer, 21. 
| 41. Edi. 3. pl. 10. 28. Edw. 3. Debt,” 146. that the bailor | 
uu have debt or account; = not that cefly gre v/e ſhall have | 
| v1 2 that 
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P. Haxxrs that action. But 36. Hen. 6. pl. 10. & 39. Hen. 6. pl. 44. are, 


e that cy que uſe the delivery is made may have debt or account. 
P. vx Benvoln, LD 
And of that opinion were DoDERIDGE and LEA: wherefort 
rule was given that judgment ſhould be entered for the plaintiff 
unleſs other cauſe, &c. Vide 21. Hen. 7. pl. 7. 
Carr 2. Folter againſt Browning. 


In Common Pleas, 


If flanderous ACTION FOR THESE WORDS: Thou art as arrant a 
1 *« thief as any is in England; for thou haſt broken up. S. chell. 
ther fact, there ©* 2nd taken away forty pounds.“ 
mult be an After verdi& it was moved in arreſt of judgment, Becauſe he 
averment of doth not aver that there was any thief in England and the laft 
LT, words do not import any felony ; for he theweth not that he ſtole 
ee any money, or robbed him of any money. 
Cro. Elz. 214. And therefore ALL THE jvsricEs held, that the action lay not. 
308. 34e. for it is not to he maintained by intendment, but by expreſs 
2. Wilt. zoo. words ; for the firſt words without an averment will not maintain 
_ "my an action. And the words do not prove any felony to be com- 
emitted; for the money may be taken away, and the cheſt broken 
open upon pretence ot title, and in the nud-day, and preſence of 


divers; and then it is not any felony. 

He T, Chief Juſtice, put the caſe: If one ſaith, Thou art a 
'* thief, for thou haſt taten away my corn,“ action lies not; tor 
the taking may be lawful. But if he had ſaid, For tliou haſt 
** olen my corn,” action lies; for it ſhall be intended corn threſh- 
ed, and not in the ſheaves. Wherefore it was adjudged for thc 


defendant. 
Cave 3. Goldingham again ſt Some. 


ra what manner DOWER. The tenant vouches the heir in tlie ſame count, 

judgment in who enters into the warranty, and pleads ** riens per deſcent, 

cower ſhall be . . 

8 and ſo they were at iſſue; and at the ff prius made default: her:. 
upon at the day in banco judgment was given againſt the tenant. 


. Co. 18. 

bo Car. 263. HENDEN, Serjeant, moved, that the judgment ought to have been 
conditional, viz. againſt the heir for what he had in the ſame 
county, and if he had not any eſtate, againſt the tenant. And 10 
were ſeveral books and: precedents, viz. Mich. 38. & 39. Ela. 
Roll 1288. Aſblurnbam's Caſe, where the tenant vouched the hel 
in 2 ſame county. Viar 3. Hrn. 6. pl. 17. J. Edw. b. * Dow), 
148. 

Tur Covar held, that beth ways were good. 


Giles Bray againſt Sir Paul Tracy. 


CA 4. * 
—— ne WASTE; and declares upon a leaſe for: years, remainder , 
maintain an ac · Duke Bray for life, without impeachment of waſte, rema 


der to Giles Bray in tail, for that the ſaid Duke Bray is dead, and 
committed dur- that the tenant had committed. waſte in cutting down divers 5, 
ing the liſe of to his difinheriſon. 


tion for waffe 


the tenant for ; ; 
life, althou Upon null waſte” pleaded, the jury found all the declaration, 
there be 2 and that the — 4 bal committed the waſte in tlie life of the 


termediate re- nant for life, who is now dead before the writ brought. 


mainderwithout * 
impeachment ef waſte.— Jones, 51. Co. Lit. 54. 2. g. Co. 76. Moor, 18. 337. A) 


2. Roll. Ab. 829. 2. Inſt. 301. 5. Com, Dig. 674, Dougl. 184. 1. Term. Rep. 55- Tus 
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fine v 
harrec 
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Tae Court held, that the plaintiff ſhould recover, and that Bazar 
there is not any variance betwixt the declaration and the eſtate Sf 
found ; for he committing waſte in the life of the tenant for life, F. TIA r. 
when he dies, he in remainder may have the action, as if it had 
been done in his own time, and after the death of the tenant for 
life ; for although in the life of the tenant for life, the termor by 
his aſſent might have made waſte, and he had not been puniſhable 
afterwards, yet when he is dead, he who committed the waſte, 
hatli done it to the diſinheriſon of him in remainder ; and it is all 
one as if it had been done after the death of the tenant for life. 


Crocker againſt Kelley. 4 Cars 5. 
Hilary Term, 25. Jac. 1. Roll 44. 


FJECTMENT in the king's bench. Upon a ſpecial verdict, the a leaſe for 
caſe was, John M. and his wife were tenants in tail, remain- years made by 
der to the heirs of the huſband, by a conveyance made by the huſ- Joint mant in 
band during the coverture. The huſband hath ifſue a ſon, and dies. — 
The ſon in the life of his mother levies a fine to the uſe of himſelf 5 the iſſue ia 
and his heirs. The wife lets the land for twenty-one years, without tail, is good, _ 
reſerving the antient rent, and afterwards ties, The ſon hath notwithſtand- 
iſſue a daughter, and deviſes the land to the defendant: and, Whe- 195 tnt antient 
ther this were a good leaſe to bind the deviſce of the fon, after the — — 
death of tlie wife? was the queſtion ; and adjudged for the plaintiff, to 32. Hen. 2. 


that it was a goad leaſe. c. 28... 2. 


Nor, This caſe began in the 22. Fac. 1. but adjudged in 8. C. W. Jones, 


. 60, 
1. Car, 1. by ALL THE Cour, after divers arguments at the bar. $.C.Hutton, $4. 
$. C. Bridg. 27. 8. C. 2. Roll. Rep. 490. 498. 8. C. 1. Roll. Abr. 343. S. C. Old Bendl. 139.143 


Hargrave's Co. Lit. 28. b. tis. 9. Co. 138. Hob. 254. 2. Sid. 62. Cro- Eliz. 435. Dougl. 53. 


NoTe, Afterward in by Car. 1. a writ of error being brought xufband and 
upon this judgment in the exchequer-chamber, and the error aſ- vie, tenants in 
ſigned in the judgment in matter of law, and no other error, it was ſpecial tail by 
argued by Masox for the plaintiff in the writ of error, and by PO. 
DameorT, Serjeant, for the defendant. —The principal reaſon — — * 
inſiſted upon by the plaintiff in the writ of error was, Becauſe by the coverture 
fine with 22 by the ſon the eſtate-tail is docked and ihe iſſue in tail 
barred; and when the wife died, the eſtate- tail was not in efſe, bur ster the death 
determined; and therefore compared it to Auſten's Caſe (a), Wal- 5 
ngham's Caſe (V), and Sir George Brown's Caſe (c); and cited the uſe of himſelf 
cale of Godfrey v. Paſton (d), where a tenant in tail had iſſue a ſon in fee, after 
and a daughter, and the ſon levied a fine with proclamation, and which the mo- 
died without iſſue in the life of his father, and it was adjudged ug sten 
that it was not any bar to the daughter, who claimed the eſtate- — for years ; 
tail after the death of her father, becauſe ſhe needed not make any the leaſe is good 
deſcent or conveyance by her brother who is dead without iſſue ducing the term 
in the life of her father; and ſhe claiming immediately from the _ — wag 
father, this fine could not bar or determine her eſtate. But here — th 
he who levies this fine doth not ſurvive the mother, and therefore igue fail. 
the daughter ſhall not be barred to claim the cſtate-tail ; then Hob. 23%» 
when the mother dies, the eſtate-tail is determined as to her, and Yelv, 51. 
the daughter is in, in a remainder in fee, and ſo thall avoid the leaſe. 9- Co. 140 


Cro, Car. 433 
478. 2. Roll. Rep. 498. 3. Com. Dig. 234. 2. Bac. Ab. 530, 3. Bac, Ab, 324. 


(a) Dyer. (d) 1n the common pleas, Michaelmas 
(5) Plowden, ce. Term, 13. Jac. 1. Koll; 63. 
„. Co. 51, a. 


Yy 3 But 
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Cnoexrn But ALL THE JUSTICES AND BARoxs agreed, that although b 
— the fine the eſtate-tail is barred quoad him who levied it and his if 
* fue, yet it is not determined in rei veritate ; and all ſtrangers may 
fay that it is in ce: and the wife who is mother to the iſſue re- 
mains always tenant in tail; and when ſhe made the leaſe for years, 
be it with the ancient rent or not, yet it is a good leaſe, and ſhall 
bind all perſons. And fo it was reſolved in the cafe of 1% v. 
| Sparhams, that ſuch a leaſe by the wife ſhall bind. 
A 'eaſe for 


1 But whereas it was objected, that this leaſe for years is an alic« 
3 8 nation within the ſtatute of 11. Hen. 7. c. 20. for the wife was 
2 jointre(s jointreſs by the act of the huſband, therefore the iſſue by reaſon of 


tenant in tail the eſtate-tail ſhall avoid this leaſe, as it is held in Sir George Brown's 
is not an alice Caſe (a); 

nation of the | „ ; 
eſtate within Tus JvsTIcEs AxD Barons held, that it is without queſtion; 
11. As. . c.20. for being but an ordinary leaſe for twenty-one years, it cannot be 
1. Roll. Ab. 343. ſaid to be an alienation of the eſtate: but if the had accepted a fine, 
3. Co. zz. and re- granted it for 1000 or 500 years to — the inheritance, 
3. Keb. 333. that peradventure might have been within the ſtatute ; but as the 


$-Bac. Ab. 324- caſe is, it is without queſtion : wherefore the judgment was at- 


firmed, | 
(a) 3. Co. 50. b. 
Michaelmas Term, 
22. Jac. 1. In the Common Pleas. 


Sir Henry Hobart. Kut. Chief Juſtice. 
Sir Humphrey Winch, Xut. 
Sir Richard Hutton, Kut. Fuſtices. 

Sir Francis Harvey, Kr. 
Sir Thomas Coventry, Kut. Attorney General. 
Sir Robert Heath, Kut. Sclicitor General. 


— _—_ — 


Memorandum. 


Carr 1. PON Monday the eighteenth of October this Term, Sn 
Law promo- WILLIAM JONES, one of the Juſtices of the common 
tions. pleas, was made Juſtice of the king's bench. 

Six THOMAs CHAMBERLAIN, one of the Juſtices of the king 
bench, having a writ of diſcharge delivered him, and appointed to 
be made Juſtice of Cheſter ; 

Six James WHITLOCKE (who was Juſtice of Chefter ) was fworn 
one of the Juſtices of the king's bench in his place. 


Francis HARVEY, one of the ancient Serjeants, was the fam: 
day made Juſtice of the common pleas, and ſworn in the place 
vr Fuſtice Jones, but after Juſtict Whitlecke. | 


Cart 2. Holms againſt Toſtwood. 


To affump/it for A SUMPSIT. For that the defendant, on the 20. Augyfs 
money lent, and 4 K 21. Fac. 1. being indebted to the plaintiff fifteen pounds 
ond ol (which he had borrowed of him), — , to pay It upon requeſt; 


plainiff's fac: and alledgeth requeſt and non-payment. 


t6ry a replication that the detendant alter wards promiſed is good, after vr dict. The 


— — — 
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The defendant pleaded, that before the ſaid 20. Au aft, 21. Jac. 1. Horns 
he was indebted to the plaintiff in the ſaid ſum of f teen pounds, ,_ 994% 
and paid the ſaid fifteen pounds before the ſaid 20. Auguſt, 21. Fac. 1. TORY 
wiz, upon the 20. June, 21. Fac. 1. to J. S. the plaintiff's factor. 
to the uſe of the plaintiff, aBsque:noc guid poſtea afſump/it mode 
ct forma, &c. | 

The plaintiff faith, quad poſtea aſſumpſit mode et form; where - 
upon iſſue was joined — Tund lor l e plaintiff. 


It was moved, that the defendant's allegation of the payment ot 
the ſaid fifreen pounds takes away the conſideration, and therefore 
he ought to have traverſed the payment, and not the aſſumꝑſit; for 
the conſideration being taken away, the aſſump/it falls. 


Sed non allocatur; becauſe the payment is alledged to be made to 
a ſtranger, to the plaintiff's uſe, and it is not averred that he ac- 
cepted thereof, or that it was paid to his ſervant by his command; 
for otherwiſe it is no payment, Alſo when the aſſye is, quod poſtea Ante, 470. 
aſſump/it, and found for the plaintiff, it is to be intended that it was 
afterwards lent by the plaintiff; which is found by the verdict in 
finding guod 2 for otherwiſe they may not find the promiſe 
— to the declaration. Wherefore it was adjudged for the 
plaintiff, | 


Hodgkinſon again Wood. Cas 4. 
Trinity Term, 19. Joe. 1. Rell 596. 


FJECTMENT.. Upon a ſpecial verdict the caſe was, That John If a teitator 
Rogers was ſeiſed of this land in fee, holden in ſoccage, and de- deviſe tands to 
viſed it by his will in writing to his wife for her life, remainder in — ar Uſe 
fee, &c. and afterwards leaſed by writing the faid lands for two — pac 
years, to begin after his death. The queſtion was, Whether that make a leaſe of 
were a countermand of the will? the ſame lands 


Hex, Serjeant, moved, that it was not any countermand, _ — toe 


but only for the two years; and cited one Mar/ball's Caſe in this death, it is a 
court (a) to be adjudged accordingly. revocation of 


. . . o the d ſe d ® 
But HuTTON and Wix en, being only in court, conceived it to ang — e 


be doubtful, in regard the leaſe is made to take effect at the ſame ante, 49. 

time when the will takes its effect. But if he had made the leaſe Cro. Elis. 521. 

for years to commence preſently, which might well have deter- Cowp. 52. $7. 

mined in his life, it had not been a countermand. Therefore 21. 

they required him to ſearch the precedents by him cited, and to s“ 3% 75: 

ſhew them in court, and then they would ies their reſolu- 

tions (b), - (iy See the caſe 

revived and determined, Cro. Car, 23, 24« 

(«) Coward v. Marſhall, Cro. Elia. 724. 


Woodley axainſe the Biſhop of Exeter, Mainwaring, and car 4. 
Edwards. | 


QUE IMPEDIT, for the church of Tedlin in the county of it an incumbent 
Devon. yo _ 5 = 
The plaintiff entitles himſelf t of the next avoidance; e chulch be. 
and ſhews, that the — created biſhop of — ee 
in Jreland ; and that afterwards the king granted to the ſaid bi- king by his pre- 


ſhop to have and retain the ſaid church for fix years in commerdam. t de ſhall 


ſe nt, though 
the ſubject be che patron.—8. C. Winch, 94. S. C. Dyer, 228. in marg. 233. ia text. 1 413. 


50. 1. Jones, 161. Dr. & St. 116. Cro. Elz. 527. 542+ 79% Ld. Ray 25. 3. Com. Dig. 198. 
. Wil. 221. 1. Bl. Rep. 794. 
| Yy4 The 
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Wordt The incumbent died, whereby the church became void, whereupon 
% the plaintiff preſented, &c. 


TH his nor OF 
Ex ETER, &c. 


The defendant pleaded an inſufficient plea, whereto it was do. 
murred, 

This caſe, having been oftentimes argued at the bar, was this 
Term argued at the bench by HuTTox, Wixch, and Hozarr; 
who all agreed that the plaintiff was to be barred, for he hath not 
ſufficiently entitled himſelf in his declaration. 


Hor ro conceived, that the church was void by the incum- 
bent's being created a biſhop of Jreland, as well as if he had been 
made a biſhop in Exgland ; i5r he having taken a greater charge, 
and the government of a church, hath made void the firſt benefice. 
But he held, that the king had not any title to preſent by the in- 
cumbent's being created a biſhop, but only where the king is pa- 
tron of the fame benefice; nor is there any book to warrant it, 
but only THE VEAR-Book, $5. Mar. pl. 61. (a); but all ancient 
books are to the contrary, as 41. Edw. 3. pl. 5. 11. Hen. 4. pl. 37. 
and that there was not any preſentment as by prerogative, where 
the incumbent 1s created a biſhop, until of late days. 


The grantee of SECONDLY, They all held, that when the incumbent is created 
the =.xt avid. a biſhop, and the king preſents, or grants that he ſhall hold it is 
ence loſes his , commendam ( which is qua/i a preſentation, and he is thereby full in- 
on | 487.5 hd cumbent, and may plead as incumbent), if the grantee of the next 
be made a bi- avoidance do not then preſent, he hath loſt his preſentation; for 
ſhop, and the he ought to have the next avoidance, and he cannot have any 


king grant him other; and therefore they held, if the next avoidance ſhould be 


nrg ie taken from him by a former title, as in dower or by a ſtatute, or 
— by other title whatſoever, that he hath loſt it for ever; for he can- 


Ca. Lit. 359. a. not claim any by his grant but the next only: and denied the cat 
Cro, Cu. 50+. put to be law, that if one deviſeth the third avoidance, and he dies, 
Dyer, 25. 283. and the wife recovers the third, that he ſhould have the fourth 
0 Elz. 173. avoidance. Vide 20. Hen. 8. Br. Preſent. al Eſgl.” 52. 35. Hen. 8. 
Ab. 168. 16. 55. 15+ Hen. J. 7. 29. Hen. &, Dyer. 35. 8. Co. 144. 

1. Com. Dig. 84. 1. Show, 413. Ld. Ray. 26. 


Tun, Horre in his argument held, that Tie Con- 
MENDATOR, although he hath it but for fix years, yet hath pover 
of yas inciates to retain it during his life, and cannot be abridged by the limita- 
its bikop to tion for fix vears, but is permanent incumbent thereof during lus 
bold the benefice life; and it is as a confirmation or attornment, or aſſent to a fe- 
for &fe- gacy, and cannot abridge the eſtate which is confirmed, &. but 


| Co, Lit. 257. that it ſhall enure according to the eſtate limited. 
Comb, zœo. 


Cacth. 313. 3. Lev. 377. 4. Mod. 200. Stra. 1006. 


A commndan 
gronted for a 
certain number 


4. Init. 3 56. Wixcn, as to this point, agreed with him. But for the intereſt 
Owen, 144 which the king hath to preſent when the incumbent is created 2 
Pro. Pref. 14. biſhop after confecration, Wixen held, that the king hath an ab- 
_ 225. b. ſolute title by his prerogative, as well in cafe where a commo! 
Cro. Milo 269; perſon hath the patronage as where the king hath it; and he ! 
750. not only as immediate patron, or ſupreme patron, becauſe the - 
cumbency being void by his creating of him biſhop, he hath it 4 

his prerogative. And many ſorts of precedents fince the time? 

king Henry the eighth were by him cited, where the incumbent i» 

cregted biſhop, in England or Ireland, that ſuch preſentments hate 


been ratiove prevogatic'@, and not as patron. | | 
(4) Dyer, 228. ; 10 


upon 


extent 


where 
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At Lord HonAxr's argument I was not preſent, but J heard show. 208.4574 
he agreed with them concerning the grantee of the next avoidance, Vaugh. 19, 20, 
that he had not any title to bring the quare impedit ; and that the 3. Lev. 377. 
preſentee of the king being in the next turn after the — the +: — my 
grantee hath no remedy, but muſt ſuffer the prejudice by reaſon of me 
the prerogative. 4. Leon. 6r. 

1. Vern. 419. Stravge, 837. 

TaryY ALL AGREED, that the bar was ill, for the traverſe is of the | 
concluſion ; but becauſe the plaintiff hath not made a ſufficient 
title in his declaration, it was adjudged, guid mhil capiat per breve. 


Auſten againſt Royden. Cain 5. 


FJECTMENT of lands in Ayleſham, The defendant pleaded, In <eAmene 
that Ayle/ham aforeſaid, ubi tenement. preditt. jacent, is within for lands in 


the Cinque Ports, where breve domini regis non currit, &c. * — if the 


The plaintiff replies, that Ayięſbam aforeſaid is within the county that Su. 
of Suſſex ; ABSQUE Hoc, that Ayleſbam is within the Cinque Ports. where the la«d 


lies, is within 


The defendant thereupon demurred ; for that he doth not tra- the Cingue Pre, 
verſe that Ayleſham, wherein the land lies, is within the Cinque Ports. 2 replication 


' Fixcn, Serjcant, ſaid, that by this traverſe, if any = of Ayle- ——ů 
ſham be out of the Cinque Ports and in the county of Kent, as in Suſe, a 
truth this caſe is, that part of the village is within the Cinque Ports noc, that it is 
and the other out, and this land is in that part which is within — — 
the Cinque Ports, yet by this traverſe the defendant ſhall be tried. ;, — : 
And for that uE YEAR-Book of 50. Ed:v. 3. pl. 5. was cited. 


But ALL THE Cour held, that the replication and traverſe is 
good, for by the defendant's plea it ſhall be intended that the 
whole village of Ay/e/ham is within the Cinque Ports, and the ad- 
dition bi tenement. jacent are but idle words; and the defendant 
ought firſt to have ſhewn that part is within the Cingne Perts and 
part without, otherwiſe the Court ſhall not intend it; and foraſ- 
much as he hath. not ſhewn it, the plaintiff hath the advantage by 
traverſing that Hyleſbam is net within the Cinque Ports. The re- 


1 therefore was adjudged good, and judgment given for the 
plaintiff. 


Clerk and Andrews's Cale. Cas: 6. 
la Chancery. 


A CASE was made and referred to BRoMLEY, Baron, and to n hat cats 3 
* Wixch, DoDER1DGE, and HuTToON, Fuftices, to certify their att Hall 
opinion. ifſae on the ſta- 

The caſe was agreed by the counſel on both ſides to be thus: — date 32. in. 5: 
Toſeph Mayn and John Mayn being obliged jointly and ſeverally in 2 — 
a ſlatute-ſtaple of two thouſand pounds, an extent was ſued againſt to a new exe- 
them ; and returned, that Jeſeph Mayn was ſeiſed in fee of the ma- cutivn at com- 
nor of Styckely in the county of Bucks, which was extended to the won law. 
annual value of forty — and that he had not any other lands, , 338. 
nec eſt inventus, &c. and that John Mayn was ſeiſed in fee of Rad- S. C. a. Bulſt. 9. 
nage Farm in Radnage in the county of Bucks, to the annual va- „Et. 290. a. 
we of fix pounds, which was ſo extended, and his body taken, _— Ms 
and that he had goods to the value of twenty-cight pounds ; and Pond $2. 
upon a /beratg returned the lands of Jeſepb Mayn were delivered in Dyer, 299. 
tent, and the goods of John Mayn; and the writ returned ſerved ; 3+ Lev. 269. 


vhepeas jn truth there was never any ſuch farm called Radnage af 8 


1. Salk, 33, Sheph, Touch. 352. «. Com, Dig, 504, 
arm ; 
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C:.zax and Fa m; but by colour of that extent he entered into a farm which ole | 

1 Joln Mayn, at the time of the ſtatute acknowledged, had, called 4 

£42 Little Fehns, and fold it to Andrews, who was the defendant in and c 
chancery, who entered therein, and evicted the plaintiff, who there. uri 

upon prayed a ne extent. 1 i 

The queſtion was, Whether he ſhould have a new extent, as at the ir 

the common law, againſt Jahn Mayn, or a re-extent upon. the ſta. not a 

tute of 32. Heu. 8. c. 5. 655 W. 

It was ſtrongly urged and argued before them by SIX Thos is, he 

CovenTRyY, Attorncy-General, that he ſhould have a new extent it, yet 

againſt Jabn ILlayn at the common law; for the lands being ex- Ba 

tended as the lands of John Mayn, and he not having any ſuch lands, no lai 

It is merely void, and as no cxtent at all; for it is merely void at void: 

the common law, and he ſhall have a new extent. But if he had But 

extended land whereof the conuſor was diſſeiſor, or had by de- tendec 

feaſtble title, as feoffee upon condition or otherwiſe, which had not bi 

been afterwards evicted ; there, foraſmuch as the extent was once is not 

good, and he had received it and part of the profits thereof toward; that a 
payment of his debt, he could not have any remedy by the com- A 

mon law, but was to have a re-extent by the ſtatute : but when the nt 
extent was utterly void for the lands of Jahn, and they are ſeveral — 

obligees; for it is as no extent againſt John; there ſhall be a nw 8 

extent. And in proof thereof he relied upon THE VYEAR-BoOox, * n 

30. Edw. 1. Vauch.” 207. where land in value being delivered —— 


which was not the plaintiff's land, he had 4 new extent; and 
13. Elia. Dyer 299. where an extent was returned, that the conuſor 
was ſei ſed of ſuch land, and ſhews not of what eſtate, and that he 
was dead, it was a void extent, and a new extent was awarded. 


But againſt this it was argued, that there could not be à new extent, 
as the caſe is; for although it might be where land is extended, and 
apparently void in itſelf, that there ſhall be @ new extent, yet when 
two are obliged jointly and ſeverally, it is but one debt; and when 
thor ſeveral lands are extended, and the goods of one of them deli- 
vered in part of the debt, it is a void cætent for the one; but if heac- 
cept it upon the liherate, ſo as he hath the lands of the one well deli- 
vered in extent, Which he thall hold until he be ſatisficd, although the 
lands of the other be cvicted, or that there never were any ſuch 
lands delivered in extent, yet he ſhall never have a newextent againſt 
the other; for having taken ſatisfaftion of the one (which the lav 
intends when he takes his land by the berate}, he thall never te- 
fort to have the land of the othcr. And in proof thereof were 
cited ThE Yt AR-BOOK, 15. Hev. 7. pl. 4. 4. Ca. 66. Fuluwn!'s 
Ce, and 5. Co. 87. Blomfield"s Caſe, and 20. 3. Exec. 84. that at 
the common law execution being ſued, and the lands of the one 
taken in cxtent, and delivered upon the /iberate and accepted, be 
never ſhall have another extent againſt the other's lands; and! 
he had the lands in extent, if any part remain unevicted, he neve! 
thall have other extenſion by the — for he hath not any fe. 
medy ky the ſtatute but where all is evicted : ſo here, when the 
lands of one of them remain in extent, and he hath them, he ſha! 
never teſort to any execution againſt the other. And for that pat. 


— 17 Car. 2 6. 5· 16. & 17. Cat. a. 6. 
29. Car. 2. c. 3 3. Will. & M. + 
5. & 6. Will. & M. ty, c. 1% 8 And. 


Ca 14+ poſs 


(a) See a!fo the following ſtatutes. 
wi rchy further prov hong are made te- 
ſy eng ex-cutions : 2. Jac. 1. . 14, 
3. jv 1. 3. 21. Jar. . 24. 16. 


diſeha 
adjudp 
charge 


te att 


(6) B. 
rey Mall 
depoſit i 
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oſe the caſe of Crawley 5. Lidiat (a) was cited, where two were Crrzx and 
obliged jointly and ſeverally, and were ſued by ſeveral precipes, Axpraw? 
and condemned, and the land of the one taken in execution by Caſe, 
eegit, and afterwards the other taken in execution by a capias, it 

was adjudged to be ill, and diſcharged by audita querela ; for having 

the moiety of the land of the one, it is as ſatisfadion, and he can- 

not afterwards take the body of the other. 


WixcH and HuTTox were clearly of opinion, that as this caſe 
is, he cannot have a new extent or re-extent ; and if he ſhauld have 
it, yet it cannot be generally, as here it was, but upon a /cire facies. 


BARON BrRoMLEY and DopkRI DOE doubted thereof, becauſe 
no lands of John were upon the matter extended, but it is merely 
void againſt him. | 

But they agreed, that if any part of John's land had been well ex- 
tended, it had been otherwiſe; for Doper1DGeE ſaid, if it ſhould 
not be ſo, it would be very miſchievous, when the land of the one 
is not extended by the negligence or voluntary act of the ſheriff, 
that all the charge ſhould lie upon the other. 


As they could not agree in opinion, they adviſed the parties ta 
compound ; and afterwards by their mediation the matter was 
hniſhed by arbitrament. 

(a) Ante, 338.— By 8. Geo. 1 C. 23. has not been extended or levied, &c. or any 


if before or aſter filing the liberate it be fands he evicted, &c. the Court may award 
made appear to the chancery that ſufficient a re- extent and a liberate thereon. 


Alleley againſt Colley, Cars 7, 
Michgelmas Term, 22. Jac. 1. In C. B. 


AVDITA QUERELA. For that he was obliged in an obliga- An ation on 
tion of ſixteen pounds with Timathy Caſtalon, he being within the caſe lies 
age, the ſaid Colley proſecuted an original writ in debt againſt him, —— cap 

and procured one William Legat, an attorney, without his notice, ,, — 
to appear to the action, without any warrant from him (6) ; and appear for a de- 
upon non ſum informatus entered, and judgment by default, he was fendant without 
taken in execution. Wherefore he prayeth upon this matter to be = n 
diſcharged, —W hereupon it was demurred ; and without argument 1 
adjudged for the defendant, that it is not a ſufficient ſurmiſe to diſ- 5 v4 
charge; for he ought to take his remedy by writ of deceit againſt p. N. B. 2 

the attorney, and not to relieve himſelf by audita quere/a. Dyer, 362. 

Stile, 426, 2. Sid. 171. Comb. 2. 1. Bac, Ab. 194. 

(b) By 25. Geo. 3. c. $0. every attor- the memorandum or minute of his warrant 
rey Mall, at the time of putting in bail, to defend, properly ſtamped. 
depolit in the hands of the Judge's clerk, | 

Chadock againſt Cowley. Cars 8, 
In the King's Bench. 


JECTMENT of lands in Bradmere, of a leaſe of Nilliam Hydes. A deviſe to 
Upon not guilty pleaded, a ſpecial verdict was found, that “and hisheirsof 


William Hydes, the leffor's grandfather, was ſeiſed in fee of this land . OY 


in Bradmere and Eaft-Leek, holden in ſoccage of that manor; and « heirs of land 
having two fons, mas and Francis, deviſed them by his will in « inD. and that 
Us manner, viz. to his wife for life, and after her death all his lands “ the ſurvivor 
in Bradmere to Thomas his ſon and his heirs for ever; and his lands hom es 
* Eaft-Leak to Francis his ſon and his heirs for ever. ITEM, « 3 7 
: | will that the ſurvivor of them ſhall be heir to the other, if ei- * e without 
ther of them die without iſſue,” The wife enters, and dies, © Ihe, gives 
1 N to A. an eſtate 
: — with croſs remainders over in fee. Ante, 416. 448. 591. 656.—— C0. Lit. 224. d. 
G — Ab. 838. Moor, 864. 1. Sid. 148. Caf. Term Tal. 1. 1. Atk. 429. 3. Com. Dig. 29. 39. 
J 204+ 1. Peere Wans 170. Team. Con. Rem. 170. 1. Bur, 229. Cowp. 777. Dougl. 53. 265. 
"145 
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N Demas enters into the lands in Bradmere, and deviſes them to Ribas L 
* his ſecond fon in fee, under whom the defendant claims; and eſta 
#/UUliam the eldeſt ſon of Thomas enters, and lets it to the plaintiff 


Et ji [pe &c. 
The ſole queſtion was, Whether this deviſe be an eſtate tail im. 


mediate by the deviſe, or only a contingent eſtate, if he died without 
1:Tue in the life of his brother? 

And it was holden by ALL Tye Covar (ab/ente LEA), that it 
was an eſtate tail, ſo the deviſe of Thomas was void: for althougl 
it were objected, that the words, the ſurvivor ſhall be heir to 
the other if he die without iſſue,“ are idle, for it doth not ap- 
pear that he had any other children; and then when the one dic; 
without iſſue, the other is his heir by the law, and fo he wills no 
more than the law agpoints; ſed non allocatur ; for non conſtat but 
that he might have other children, and that by ſeveral vente: ; 
and by the deviſe he intended to give it to the others by way of 
deviſe, if he died without iſſue. SeconDLyY, For the words, * that 
the ſurvivor ſhall be heir to the other if he dies without iſſue, 
they ſeem to be an eſtate tail. But if the deviſe had been, that 
if he died without iſſue in the life of the other, or © before ſuch 
an age,“ that then it ſhall remain to the other; then peradven- 
ture it ſhould be a contingent deviſe in tail, if it ſhould happen, 
and nat otherwiſe : but being, that the ſurvivor ſhall be hcir 
to the other if he die without iſſue; that in his intent is an 
abſolute eſtate tail immediately, and the remainder limited over, 
as FO Ed. G6. Deviſe” 38. is; and reſembled it to the caſe 
5 dw. 3. Tail” 21. & 35. Af. pi. 14. C9. Ca. 128. & 16. F. 

er, 330. And that here, although the firſt part of the wil 
gives a fec, the ſecond part corrects it, and makes it but an 
e:\ate tail, Wherefore it was adjudged for the plaintiff, J 
Dyer, 354- & 122. 124. And this judgment was given upon the 
firſt argument. t 


cg. a Euſtace againſt Scawen. 
Trinity Term, 19. Tac. 1. Rell 1393. in B. R. 


Rey convey - TY ſecond deliverance, upon a ſpecial verdi the caſe was, That 
ance, whe ther John Stile and Saſau a feme ſole were joint-tenants for life. The 
by fire ſa· grant woman takes huſband, who by fine grants to the ſaid John Heil 
1 render, o bY « gunementa prædictu et totum et guicguid habent pro termine vitæ of the 
bargain and fale te id Shan, et illa ei reddidit, n A BEX DUN to him and his afſighs, 
bz way of ufe, . n - * 4 bis bein 
— dy ove or the life of the ſaid Sy/an, and warrants it to him and his 
jo-nt-tenant to © Curing the life of the faid Su/an.” 

his comp nion, Whether this grant by fine ſhall enure by way of releaſe, or by 
1 grant of the eſtate, and ſeverance of the jointure of the — 0 
and paſs che Wat this eflate ſhall endure during the life of Suſan? was the queſtiol. 
eſtate, After argument at the bar, it was reſolved, that it ſhall enure be 
Ant', 200. way of releaſe, and not to grant the eſtate: and although it 
S. c. J. nes, 35. grentod by fine, it as well enures by way of relcaſe, as a grant d 
2. Koll. Abr. deed; and the rather for the words“ ei reddidit, which enuies 9 
To. un. 41. way of releaſe : and both eſtates being veſted in him, per wi 11 
783. 273. veſt that in him as if he had it from the feoffor. And aith F 

6. Co, 78. were vhiefted, that he had one eſtate from the feoffor by 
Rav. 187. v. and the other eſtate by the fine : ſo being by matter of recore, ! 
2. S1wrd. „6. con not divide it; vet it was ſaid, that both eſtates being veſted 


% 3 him, the law ſhall adjudge it in him, as by the firſt limitation. 
| «7? g. Abr. 27 Rec, Ab + Civiſe op Fine, 253. Cowp. $90+ 
A To al "Dopre12s 
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DoDER1DGE held, that by whatſoever means he comes to the FUr en 
eſtate of his companion, it thall enure by way of releaſe; and that _ 459 
he ſhall be ſaid in of the entire eſtate, as by the feoffment. And — 
therefore if one joint-tenant bargain and fell by deed inrolled to 
his companion, although that veſts the uſe, and the ftatute (a) 
veſts the poſſeſſton, yet being in him, the law ſhall conftrue it to 
be intirely in him, and not by diviſion of eſtate. —W herefore it 
was reſolved by them all, that there was no cccupancy for that 
moiety of Su/en's, but it determined by the death of Jahn Stile; and 
adjudged for the plaintiff. 

(=) 27. Hen. 8. c. 10. for transferring uſes into peſſe on. 


Foy againſt Hynde. 
Hilary Term, 17. Jac. 1. Rell 652. B. R. 


EIECTMENT of lands in Lillingten, of a leaſe of Richard 4 geviſe « to 4 
Keyleway. « in tail, and 


Catz 1, 


Upon not guilty pleaded, a ſpecial verdi& was found, that Martin i yo — 


Reyleway was ſeiſed in fee of this land, holden in ſoccage, and « B. in tail; 
made his will in writing, in this manner: © For the good will ] © and fon to 
bear to the name of t\,* Keyleways, as alſo I deſire by the grace of. © po — 
God, that all my lands may have continuance in the name of the delle a ee 
* Keyieways, I GIVE AND DEVISE unto the heirs males of my rendered con- 

* body, all my lands whereſoever. And for default of ſuch. iſſue, gent by a ſub- 
* my will is to intail all my faid lands to my nephew Henry vent limita- 


* Key/eway, and the heirs males of his body. And for default of — 
* ſuch iſſue, to his brother Thomas Keyleway, and the heirs males eſtate “ to 4 
* of his body; and ſo to William Keyleway, Chriftopher Keyleway, © until ſuch 
and Robert Keyleway. And for default of ſuch iſſue, to the“ time 3s the 
* right heirs of the ſaid Martin, HABENDUM to them ſeve- — — 
* rally, and to the heirs males of their bodies, to the only «, — 1 
* intent and true meaning of this my will, and fo long as © e to B. er 
they and every of them do perform and keep the true mean- * J verbatim, 
ing thereof, touching the intailing of all my ſaid lands ** ppt ne 
manner and form following, and not otherwiſe. And therefore ot etherwife 
* I GIiVZ AND BEQUFATH all my ſaid lands, after the deceaſe of the intent of the 
* the heirs males of my body without iſſue, to the ſaid HenryKeyle- deviſor, which 
© way, and the heirs males of his body, untit ſuch time as the ſaid t de 
Henry Kezleway, or an 11Fac male of his body, fhall effectually and a — 45 
" expretly affent, conclude, do, or go about to do, or make any c-ſſively, might 
act or acts, to alter, diſcontinue, or change this eſtate tail, or be dettroyed. 
© any part thereof, or of an part ofthe lands; or ſhall expteſsly s c. Jones, 56. 
or directly go about to alter or change the meaning of this my Rm. 429. 
will, touching theſe my lands, or any part thereof, other than in te __ 
making leaſes for twenty-one years, rendering the ancient rent, ye. Ce. Liz. 
that then my will is, and I do G1vE AND BEQUEATH all my ſaid 382. a, 
lands to the ſaid Thomas Keyleway, and the heirs males of his body: 
and that it ſhall be lawful to and for him the ſaid Thomas Keyle- 
© way, and the heirs males of his body, immediately upon iuch aſſent, 
_ concluſion, making, or — as aforeſaid, to enter into 
i all the ſaid lands, and the fame to have and enjoy unto the ſaid 
1 Thomas Keyleway, and the lieics males of bis body, until ſuch 
ume as he ſhall effectually, &c.” Et ſic verbatim, as before, it 
* to William, Chriſtspher, aud Robert, every one of them ſe- 

y. 


- Martin 
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For Martin the deviſor died without iſſue; Henry Keyleway entered, 
ret and had iſſue Robert. Afterward Thomas Keyleway died, having 
iſſue Richard the leflor. Henry and Robert his ſon levy a fine fi- 
conuſance de droit come ceo, We. to William Hynd, which was by ex- 
prels agreement betwixt them, to the uſe of him and his heit. 
Kichard enters, and lets to the plaintiff, and the defendant ou; 
him. Et , ſuper, &c. 

Two queſtions were made: FixsT, Whether there were here an 
immediate deviſe to them, the one after the other, by the firſt part 
of the will; or that it were a declaration of his intent, and no de- 
viſe of the lands ? and then, Whether by the ſecond part of the will 
it is but a contingent limitation to Thomas, if Henyy do go about 
to alien, &c.? for then it is clear that Richard had no title; be- 
cauſe the alienation was not in the life of Thomas, ſo as his heir 
cannot take by ſuch a deviſe, when it never Attached in the fa 
ther, 


But as to that, ALL THE JusTicEts conceived, that it was an 
immediate deviſe by the firſt part, and not contingent only, for 
then all his intent thould be eſtroyed : for if there had not been 
an alienation, none of them in remainder ſhould have had it, which 
never was his intent ; but that every of them ſhould have it, the 
one after the other, if they died without ue. | 


A deviſe to . 4, THE SECOND POINT (which was often argued at the bar by 
« in tail until StR HENRY YELVERTON and SERJEANT DAMPORT for th 
1 plaintiff, and by GERMYN and MYSELF for the — Was, 
« any iſſue of Whether this Kind of perpetuity be allowable ; whether it were 
« bis body, hall 2 limitation annexed to the eſtate of Henry; and were fucli 
« effectually aſ- a limitation, which abſolutely determined his eſtate by his aſſenting 
* ſent,conclude, to levy the fine, ſo as the fine levied {there being no proclamaticn 
Ms found) ſhall be a diſcontinuance ; or that the courſe of the com- 
or make any mon law ſhall be reſtrained by ſuch a limitation, and make the 
« act to alter or fine as no diſcontinuance, to take away the entry of bim in te- 
* diſcontinue mainder, but ſhall be a forfeiture of the conuſor's eſtate, whereot 


_ ** rhe effatetail, he in remainder ſhall take advantage by entry, and avoid it in cafe 
TO cx will? | 


I give the ſaid 

lands to B. And ALL THE CourT, who delivered their opinions ſeriatim, 
—— agreed and reſolved, that it is a perpetuity condemned in our 
to C. D. and E. law- books, and repugnant to the law, and not allowable : for be 
the remainder may not determine an eſtate tail by ſuch a limitation, nor can lie 
over is void; give title to another to enter who is a ſtranger ; for by the fine 
for the law will there is a diſcontinuance of the remainder, and a deveſting 
guckt erneret. thereof, ſo as he cannot enter: for it is no limitation to enter, but 
och perpetui. : | * abe af 
ries, or permit after the effectual going about; and it is not effectual until t 

an eftare tailio done; and when the act is done, the remainder is diſcontinued, 
de determined and then he cannot enter. Alſo they held, that theſe are ambi- 


by ſuch ambi- guous and uncertain words, to make the limitation of an inhe- 


1 uma ritance by the determination thereof, and therefore void and te- 
8. C. fones, 57, Pug naht to law; and the law w1ll never give allowance to it. 
Co. Lit. 224. herefore they held, that the caſe was all one with the reaſons in 
264. 377- the caſes of Sir Anthony Mildmay, 6. Co. 40. 1. Co. 84. Cirbet 


e Caſe, 9. Co. 127. 
I, within the rule of Plyſngton's Caſe, 6. 

3. Lev. 125. g 2 

Raym. 427. adjudged for the defendant. | 

Flawed. 40. Moor, 271. 470. 601. Cro. Eliz. 35 378. 1. Leon. 192. 1. Vent. 321. . e 

10. Co. 38. Vern. 233. 9. Co. 128. 1. Burr. 84. 1. Peere Will, 1 Shep. Touch. 127, J. 

Caf. 213. 1. Eg. Caſ. Ab. 128. Fearn's Con. Rem. 167, 182. 2. Com. Dig. 322. 3- Com. 127 


4 Das. Ab 309. 324, 325. gr mpſon 


10. Cr. 389. Portington's Caſe ; and direftl 
32 ö Rich. 2. —— it wa 


5” 
* ct 


1 


Hilary Term, 22. Jac. 1. In C. B. | 699 


Sympſon againſ{ Juxon. Cat 11. 
ERROR of a judgment in Durham for the plaintiff. The judg- If judgment be 
ment being reverſed in the king's bench, a writ of reſtitution — 75" 
was awarded, and to enquire what were the profits of the land re- , 2 _ 
covered, a tempore judicii prædicti, which was 7th Auguft, 19. Fac. I. awarded to en- 
whereupon the inquiſition was returned, that they amounted to quire what pro- 
ten pounds. Exception was taken to the writ; for it ought not — the party 
to have been what the profits of the land amounted to from the — — 
judgment : for the plaintiff is not to anſwer the profits longer vnd the enquiry 
than from the time of the execution ſued, which was long after. allbe fromthe 
And ſo held ALL THE CouRrT ; whetefore the writ was ruled to time the erro- 
be ill a neous judgment 
: F 1 1 Was obtained. 
THE PLAINTIFF in the writ of error had a new writ of reſti- NS 2 
tution, which was to enquire what profits of the land the plaintiff 3 gg.. 
"ps, - a , alk. 588. 
who recovered had taken co/ore jredicu prædicli, which was 7th Au- Show. 261, 
guſt, 19. Jac. 1. and after the reverſal thereof; which being re- 5.Com.Dig. 306. 
turned, that he took the profits of the land colore jndicii prædicli, 


before the reverſal thereof, to the valuc of ten pounds, 


An exception was taken thereto by SIR HexnRy YELVERTON 
and SERJEANT DamMeokT, that this writ was not good; for it 
ought to have been what profits he took after the execution ſued, 
for that appears of record to be long after the judgment. 


But ALL Cour held, that the writ was good enough; 
for the plaintM i the writ of error, after the reverſal, is to be re- 
ſtored to all that he loſt, and what the plaintiff in the judgment 
by colour thereof had taken atter the judgment: and that may be 
well, by entry after the judgment (as in truth the caſe was affirmed 
to be) in part, and yet after ſue execution of the remainder ; 
wherefore the writ was well made: and ſo BRoom, the Secondary, 
and THE CLERKS affirmed their ptecedents to be; wherefore the 
writ was ordered to be filed, and the plaintiff had execution of the 
damages found by that writ. I MYSELF was of counſel with the 
plaintiff in the writ of error, by aſſignment in formd pauperis. 


Hilary lerm, 
22, Jac. 1. In the Common Pleas, 

Sir Henry Hobart, Kut. Chief Juſtice. 
Sir Richard Hutton, Kt. | 
Sir Francis Harvey, Kut. Juſtices. 
Sir George Croke, Nut. C 
Sir Thomas Coventry, Knt. Atiorrey General. 
Sir Robert Heath, Knt. Solicitor General. 


Memorandum. 


T. the vacation betwixt Michaelma Term Stx JaMEs LEA, Chief Sir R. Crew ſue- 


uſtice of the king's bench, was made Lord Treaſurer of Eng- me — —— 
L land, and by ſpecial commiſſion (after the ſtaff was delivered 2 
m) was ſworn in the exchequer, yet continued Chief Juſtice 


until 


70⁰ Hilary Term, 22. Jae. 1. In C. B. 


until 23. January 1624, and aſterwards, viz. 28. Fannary, Sin 
RANULPH CREw, one of the King's Serjeants, was made Chief 
Juſtice by the king's writ. 
; Memorandum. 
Sir G. Croke [JFON the 4th of February the ſame Term, Six Hukynuy 
_— Sir H. Wixcn, one of the Juſtices of the common pleas, a learned 
] as and religious Judge, died; and upon the 11th of eh uary I was 
common pleas. Made Juſtice of the common pleas in his place: and firſt ] took 
the oath of ſupremacy, and then the oath of allegiance made in 
the third year of king James the firſt; and then the oath of a Judge 
ſet down 18. Edw. 3. c. 3. 


Cant 1. | | Heliot againſt Sanders. 
A fine levied f R EPLEVIN. Upon demurrer the caſe was thus : One Bra 


ner by te. bridge, tenant in tail of a rent-charge out of the manot of 

ers Ne wa Kinſbury granted by Sir Ambroſe Cave, leyies a fine of the mano! 

iCoing frond the to Sir Andrew Cave and his Heirs ; and this fine with proclamation 

manor, hall bar was pleaded in bar of the avowry for this rent by the heir in tail; 

the ifſue in tail, which fine was levied of this rent per nomina manerii, &c. with au 
— averment that this fine was levied with an intent to bar the rent 
| zu the fine, by agreement of the parties, and to the ufe of the conuſee and his 
Ante, 11 Heirs. Thedefendant pleaded ©& non- compriſed; wiſtcupon being 
| Co, Lit. 389. a. demurred, and argued divers times at the bar, it was now argued 
| 2. Roll. Rep, af the bench. 


33 Dig Harvey and Lorr HoparrT held, that this rent is barred by 
5 this fine with proclamation by the ſtatute of 4. Hey. 7. c. 24. and 
Step Touch. 11. 32. Hen. 8. c. 36. becauſe the fine being levied of the land, in- 
Carter, 24. cluſively gives the rent, and is a fine to bar it, as well as a fine of 
—— 106. the rent itſelf, for it is directed by the agreement of the parties: 
Cruire on Fine, and as where tenant in tail of a rent purchaſes the land, and en- 
168. feoffs a ſtranger with warranty, that gives the land diſcharged of 
the rent, and that warranty extends thereto, ſo it ſeemeth this fine 
ſhall bar the rent, for the fine of the land is an incluſive gift of the 
rent therein; and not like to the caſe in 4. Elix. Dyer, 213. where 
tenant for life, remainder in tail; tenant for life levies a fine to 
him in remainder, and he render rent; tenant in tail dies ; it ſhall 
not bind the iſſue of tenant in tail, for there was not any fine levied 
of the thing intailed: and they denied the caſe put by THokx xo 
in Plowden, 435. to be law in this point: and therefore to ſay not 
A compriſed, &c.” is no plea, but he ought to have anſwered to 
the fine, for otherwiſe by ſuch plea he ſhall put the matter in h 
in bouch del ley gents; wherefore it is no plea. 

Hur rox ſtrongly argued to the contrary, that this fine is no bar 
of this rent, unleſs it had been expreſsly mentioned in the fine; 
and that this fine is not within any of the ſtatutes, not being levied 

of any thing intailed. | 


„ 


9 


CONT 


NOTE, The Firſt Figure refers to THE PAGF, and the Second to THE CASE in that 
Page, if therg happen more Caſes than one in it; otherwiſe the Second Figure is 


omitted, 


F 


E 


A. 


Abatement, 


IN what caſes writs ſhall abate, Page 14, 
Caſe 18.— 160, 15,217, 4-—424, 8. 
$77» 4+—>651+ | 
Two jointenants, plaintiffs in treſpaſs, the 
one is ſlain, the action abates, 19, 4 
In what caſe the bill ſhall abate, 159, 11. 526, 


1. 
Bill abated for ſaying “ Sexaginta” for 


« Sexrenta,”" 


| ; 190, 15 

if the king bring an action, and the party 

die, his writ ſhall not abate, 451 
Acceptance, 


Where acceptance of rent ſhall bar entry, 


a 398, 4 

Where accepting a leaſe binds to the cove- 

nants, . — . 39996 
Accompt. 

Accompt traverſable, - 234+ 4 


<compt brought by one merchant, - where 
there was a joint intereſt, 410, 10 


I ſump fit a 
cath _ an accompt, 602, 27 


Actions. | 
Action upon the caſe, for ſelling a counterfeit 
Bezar ſtone, 4 
For procuring one to be indicted as a common 
barrator, - - 32, 4 
For indicting one of felony, - 130, 3 
For ſuing in another's name, without bis 
privity, - _ 188, 11. 694, 7 
Againſt an innkeeper for his gueſts goods, 
189, Iz 
For diſturbance in uſing a way, 189, 13 
In nature of a deceit, 196, 23. 223 
For tearing off the ſeal of a deed, 255, 11 
For diverting a water-courſe, 2631 27 
Againſt a factor, for loſing goods by not 
paying the cuſtom, 9 265, 30 
Againſt a ſheriff upon an eſcape, 288, 5. 
| 360, 22 
For ſtopping up light, 373» 3 
For a fraud in bargaining, 387 


For ſlandering a title of land, 163, 18. 397, 3 
For laying logs in a highway, 446, 25 
For ſelling the gaods of another, 4144. 
Againſt a leſſee, for diſturbing the leſſor in 
viewing if any waſte were committed in 
the houſe leaſed, * 478, 12 

2 For 


—— —— 


— —— 4 - 
. 


.. ⁵ ˙m ⅛¼1uʃ oor ̃ͤ; ẽůů g. —— — — 
» 


Action of aſſault lies not without battery, 


Adminiſtratoc net liable to debts, if they be or dead victual - 2149.10 
4.— upon ſpecialty, — 271, 3 AT 
eclaration of an adminiſtrator vicious, by 
omitting profert hic in cuvia literas adm. - Appor tionment. 
409, 9, 412, 13 rtionment of rent when and how to be 
Where an adminiſtrator ought to ſhew by made, - 2 16%, 0 
whom and what power adminiſtration was - 
commuted to him, +556, 20 Appropriation. 


A . 


For diſturbance in a chapel, 604, 33 Admittance. See Copyhold. 
ray , 4 gift 673» 5 
a maſon, for t reatenin and di ardia 
Nis workmen, . 567, Advowſon. 
Action mut. be fore any cauſe of it, Leſſee for years of an advowſon, preſented ly 
adjudged error, 79» 87 the leſſor, is a ſurrender of his term, 53 
Action of covenart lies upon the words Where the incumbent purchaſes the advow- 
demiſe and grant, 70 ſun in fee, deviſeth his executor to preſcut 
If one have cauſe of ation againſt two, and after his deceaſe, and the inheritance to 
obtain judgment againſt the one, he ſhall znother in tee, good, 71 
not have remedy againſt the other, 94, 3 : We. 
Action brought by baron and feme, upon a Alien 


1 made to the feme, after coverture, . 
The virtue of the word alien in a deed, 


Ko d 8 hetween an ad ion brought bx 210, 1 
original writ and by bell, ds If an alien bath a ſon, and after is made 

In every action where amends only is de- denizen, and hath a ſecond ſon, bere tte 
manded by way of damages accord execu- ſecond ſon ſhall inherit, $3% 7: 
ted is a good bar, - 100, 29 | 

In an action for one joint treſpaſs, one joint Alimony. 


damage onght to be given by the jury, | | 
though the defendants fevered themielves The court of the ordinary is the proper 


by plea - 118, 7 court for allowance of alimony, 364, 
In a poſſeſſory action the plaintiff nec ds not | | 
make any ſpecial title, - 123.7 Amerciament. 


314. In an avowry for an amerciament he 


ſe action is t t, defendant ſhall not have coſts, 13 
In what aſe 4 : N — py The lord may diſtrain or have his ation of 


Action of cor.ipiracy, 190, 16. 193, 19+ 230, 8 debt for an amerciameut in a court ret, 


Where an action is grounded upon privity of 352,19 
contract, it ought to be in the detinet : ; but Debt, upon an amerciament in court — 


cot herwiſe if upon a forts 6 LEN x 5522 
Aftion for — clothes, not well ſaid How the preſcription mult be Jaid, 10 
againſt an infant, - $60, 2 ; 
Action by a rh for clothes made, how to 8 Annuity. 
4 4 — lies Bi joint but Pons 2 In what caſe an annuity is extendable and 
J Yo 6471 ſalcable by the ſheriff, - 787 19 
. Aunuity, pro confilio impendendo, 432, 16 


Adjournment. Appeal. 


Certiorari to certify a writ of acjournment, : 
after in nullo e/t erratum pleaded, 435» 24 Appeal of the death of her huſband, 255, 


Apples. 


Adminiſtrator. See Exccutor. 
Apples not within the ſtatute of 5. Fd. 6 


Adminiſtrator durante minore ætate, ought 
to ſhew, that the infaut is under ſeventeen Whether an appropriation mall be wid 
years of age, £90, 12 Unleſs there be a vicarage endowed, 25 
Whether a promiſe made by adminiſtrator to What appropriations were ren to the lig 
pay a debt of the inteſtate's ſhall bind, if it by 27. Hen. 8. bel 
be not alledged he had aſſcts, 604, 3n  * 


Arbitrament. See Award. 


Arreſt. 
Arreſt in the night, good, 250 100 


Admiralty, Se Cinque Ports. 


Admiſſion. See Inſtitution, 


4 
/ 


iT 
> 


A 1 


Arreſt in time of divine ſervice, . 321, 4 
In the houſe, the door being open, 485, 4 
Aſſets. 

Aſſets in Ireland found here by the jury, and 


good, „ 
Allets to be ſet forth in replication, 503, 13 
Ses more in Executor. 


Aſſigns, Aſſignment. 


Where the aſliznee of a leſſee ſhall be bound 
by the leſſce's covenants, 125, 11+ 439, 10 
A common perſon cannot aſſign his debt; : 
| 180, 1 
Aſſignee of a leſſee becomes tenant to the 
leſſor by his acceptance of rent from the 
aſlignee, To ” 3344 1 
Aſſignee of a reverſion, who has accepted the 
rent from the aſſignee of the term, ſhall 
charge the executor of the leſſee for breach 
of covenant made after aſſignment of the 


term and reverſion, &c. £22 

Aſſignment of a debt to the king, good by 

7. Faces © * £24, 10 
Aſſiſe. 


Aſſiſe againſt five, and two only found 
diſſeiſors, all five ſued a writ of falſe 
judgment, and it was adjudged error, 

138, 15 

Seiſin by a termer for years of a rent - charge 
deviſed for life, not ſufficient to maintain 
an aſhſe, - - 142, 20 

Judgmenrs affirmed in aſſiſes of novel diſlcifin, 
notwithſtanding ecrors aligned, 

334, 2+ 341, 7. 464, 13 
om in an aſſiſe is a good bar in another 
©, 2 1 


Aſſump/it. 


Aſumpfit upon a bill of exchange, 6, 7. 307, 3 
Upon a bond, - © 194, 20 
Upon requeſting one to give his credit for 

two tun of wine, 18 
If forbear to ſue till ſuch a time, he would 

pay, 47, 16. 273, 1. 604, 31. 683 
For aſſurance of copy hold land, 115, 1 
For payment of money, 116, 3. 2457 3 


Upon a marriage, 222, 2+ 228, 4. 404, 3. 
417-7 
Upon an account, 234, 4. 602, 27 


Upon merchandize to be delivered, 

; 23%, 6. 257, 17. 432, 12 
Againſt a earrier for money carried. 262, 16 
For ſaving harmleſs from a recognizance 

entered for appearance, 281, 3 
To ſave harmleſs from ſuretiſhip, © 28), 3 
For non-performance of an arbitrament 

I4, 16 
For making a leaſe of a houſe, and not 


to admit a jeiner to the ſhop, 326, 2 
Fer not entering iato bond when required, 
653 


464, 13 


In afſwmpfit, if two conſider tions be lledged, 
the one good, the other yain, if the good 
be proved, it ſufficeth, 127, Ig 

In afſumpfit, to pay when requeſted, there 

out to be a preciſe requeſt alledged, 

| | 1835 K 

Error of a judgment in an aſumpſit, — 5 

Promiſe to pay within a ſhort time, is uncer- 
tain, and no conſideration, 250, 1. 683 

Where the huſband's promiſe, after the wife's 
death, ſhall not bind, 257, 16 

Aſumpfit of the teſtator chargeable on his 
executor, 294, 13. $71, 11. 662, 14 

A/ſſumpfit brought by executor, 299, 1 

A/jumpfit lies not upon a general allegation, 
guad indebitatus aſſumit, 397, 2. 548, 8 

One may diſcharge an aſſumſit made to him- 
ſelf, but not one made by himſelf, 483, 19 

What ſhall be held an executory promile, 

483, 19 

Aſſumpfit miſtaken againſt a fide juſſor, 500, 9 

In aſ min ſit to pay five ſhillings a month, it is 
beſt to count damages for the whole ; for 
he cannot have a new action, 505, 10 

Where aſump/it lies not, becauſe it is by 
deed, - - 596, 37 

What ſhall be held an implied promiſe, : 

54+. 653 

In what caſe oy aſump/it generally is not 


1 0 FO 544 
here, in aſſumpſit, how indebted ought 10 
be ſhewn, 548, 8. 593, 14. 642, 1 
Aſſumpit good, reſtraining one to keep ſhop 
in ſuch a place, - — $96 
Aſumpit lies not for rent reſerved on a leaſe, 
nor for a debt upou ſpecialty or record; 
yet if I promiſe to pay eight ſlvllings per 
week, as long as F. S. permits me to enjoy 
a warehouſe, it lies, 598, 21 
Two ſuing for the ſame place, one promiſes 
twenty pound to the other for a gelding 
delivered, if he will deſiſt, a good conſide- 
ration, . - 61S 
Whether a promiſe begun upon conſideration 
may be diſcharged by words without any 
conſideration, — — 620, 10 
It lies not for rent, without ſome other 
ſpecial cauſe of promiſe, 668, 5. 684, 2 
| Se Confideration. 


Aſſurance. 


Where one has promiſed to make reaſonable 
aſſurance, he is not to be bound with any 


covenants, N * 5 Tt, 13 
Attorney, 
Action brought by an attorney for his fees, 


$20, & 

The defendant appears by J. S. and imparls ; 

this admits him to be an attorney, though 

none before, - 321, 8 

A writ of deceipt lies againſt an attoruc y, 
for appearing for one without 1 

569 f 


22 


A S- 
Audita Jucrela. 


Errors of a judgment in gudita qurrela, 

13,17. 133771 
Audita querela, to avoid execution upon a 
ſtatute, 67, d, ds, 10. 218, 7. 425, 11. 
| 7777 11 
To avoid execution upon a judgment, 
29. 579, 8. 644, 8. 646,10 
For taking both e/eg/t and capras for the 
ſame Cebt, - 1 
Whether a feoffee may have an ata quere- 

la upon an extent made before bis time, 
. 227, 2 
Where two 2re chargeable in execution, the 
laſt taken may have auiita quere/a, 5235 7 
Recovery in debt ag-inſt a joilor upon an 
eſcapry and atterward the firſt judgment is 
reverſ:d, the jailor fthall have an audiia 


quereiay — - 646, 8 

Where audita quereia lies not, but a writ of 
deccipt, - - 6947 7 
Averment. | 

Want of averment is aided by the ſtatute of 

: Feofatis, ® - 44,12 
What thail be a ſufficient aver ment, 241, 6 
And where necellary, - 443» 20 

Avowrvy. 
Bar to an avowry, - 233, 2 


Caſes upon avowry, 252, 3-436; 6. 442,15, 17 
Rent due to heron in right of his feme, the 
baron alone may avow, 442, 17 
The plaintiff can have a return of no more 
bealts than lic avows for, 611, 6 


Award. 


Debt upon an award, ſcveral cafes, 200, zi. 
220, 2+ 277, 8. 285. 300, 4. 330, 382,6. 
354, 9. 399» 8. 423, 4. 447, 27. $25. 12. 

How . wards ought to he made, 200, 31. 285, 
314» 16. 340, 5. 352, 6. 354, 9. 447, 27. 
577, 6. 639. 3. 

Werther an award by two or three be good, 


where the ſubmiſſion is ro four, 278. 399,8 


Error, be cauſe the arbitrament was ſaid to be 
under their hands only, without ſeal, 278 
Void through incertainty, 314, 16. 352, 6 
Vhere an awd {hall be a good bar in an 
action, - - 339, $ 
Both parties gught to have benefir by the 
award, 352, 6. 254, 9. 447, 27 
Conditional award good, 423, 4. $25, 12 
Publication and delivery of it, how to be 
made, - "A - $75, 8 
| Where an award was adjudged void, becauſe 
part of the contoverſy reterved to the ar- 
bitrators' future judgment, $85, 5 
Where an award for more than was ſubmitted, 
not good, - 679» 3. £63, 15 
When it comprehends that which is ſubmitted 
and more, it is good for that which is 
ſabmitted; and void for the refidue, 6.3, Ig 
Arbitrameat yoid of the one part, is void for 
all, | r 442, 


. 


B. 
Bail. 


Bail in an inferior court, how far chargeable 
here, * * 4+ 21 
For appearance only, may be taken by tie 
ſerjeant of the mace . thid, 
In what caſe the defendant, being in execution, 


not bailable, - - - 108, 3 
Counterfeit bail put in, and a vacat there- 
upon, - - 255, 14 
Bail ſtands as well for the judgment as (or 
the execution, 272, 2 

' Miſentry ef the bail amended, 1b 


Bail upon mean proceſs, bow far chargeable, 
320, 2. 363z 25. 449, 25 

If the defendant render not himſelf, the 
plaintiff may take execution againſt the 
principal or bail, 220, 2. £49, 9 
Where the cauſe is removed, and new by 


accepted, whether the old thall be di- 


Charged, - — 363, 25 
Bill betore any bail, no error, 384, 23 
Principal and bail cannot join in a writ of 

errors - - 3544 14 
Releaſe pleaded by manucaptors after the 

firſt judgment, and before affirmance, 

407, 19 
In what caſe ſureties are liable to the debt, 

though the party render bis body, 402, 11 
Every bail in one action ſtands bail in all 

act ons brought by the ſame plaintiff 

againit the ſame defendant in that term, 
449 

One becomes bail in an action of debt, ad 
ht fore judgment had againit the principa,, 
makes a leaſe of his laud, whether this leaie 


ſhall be cxtendible, — 340 
No bail on the file, not aſſignable for error, to 
reverſe a judgment, 5057 


No declaration (hall be taken upon any bail, 
but within three terms after it is fed, 
620, 11 
Bail in the king's bench not liable to col 
taxed in the exchequer chamber, 63% + 
Bail in the common pleas is always in a um 
certain, according to the d. bt or damages 
in the writ ; but in the king's bench n0 
ſum is mentioned, 64% 3 
Bail charged in execution, notwithſtanv'y 
the principal rendered himſelf into the 
marſhal's cuſtody, 667, i 


Bailiff, 


The bailiff of a manor's power, 178, 16. 
17754 68675 


Bailiff of a manor, who has rent iſſuing, tha 


dave it by recouper 178, 1 
Bailiff of a liberty may have a deputy, 2447 
2 Bailor. 


Wherher bailor may bave debt or accomp! 
for money not delivered to whom if = 


8 2 2 


A 1. 4 


Bankrupt. 

Debt aſſigned upon the ſtatute of hankrupts, 

and action brought in the aſſignees names, 

105, 42 

dureties for the * Ho credi- 

tors, * 127, 17 

Actionable to call 3 draper bankrupt, 222, 1 

Or dyer | - 5855 6 
Bargain and Sale. 

Barpainee of a reverſion ſhall not take advan- 
tage ofa condition annexed to a leaſe for 
payment of rent, witbout notice given of 
the grant, i46, 4 

By the words n and ſale only, without 
attornment, the reverſion paſſeth not, 216,1 

Bargain and ſale made to one, with the addi- 
tion of knight, who is nct ſo, is good, 240, 5 

Where bargainor by entry is in of his 
former eſtate, 10 the will of the bargainee 
good, 1 660, 7 

ä See more is Deed. 


Baron. See Feme. 


Bron ſeiſed of copyhold land in right of his 
feme ne whether it be a diſconti- 
-nuance, l05, 45 

Where baron and feme ought to bring their 
action joiatly, and where not, 203, 3. 

205, 10. 399, 6. 473, 4. 501, ti. 538, 6. 

Baron has term for years in his own right, 
and the inheritance deſcends to bis feme, 
that ſhall not drown his term, 275, 4 

Action continued againſt the feme, where 
the baron dies aftcr * prines and before 
day in banco, 356, 12 

Where baron for the battery of his eme 
ought to join in her action, $538, 6. 655, 5 

What ſhall be a good leaſe by baron and feme 
to biad both, of * 61 7,1 


Court-Baron. See Copyhold, 2 
. Harranto, and Court. 


Bar. 


* perſonal nes, how to be under- 


What hall be held a bar or diſcoatinuance l 


1 entail, . 80 49) 4 
Bar by a fine, 99 60 
Exceptions to a bar, - 132 
r to an avoty, 238, 2 
What judgment hall not- bar a new action 
in debt, 184, 5 
What ſhall be a good barin at aſſiſe, 463 
hat bar is traverſeable, $94, 16 
Barrator. 
lndickment and conviction of common bar- 
ratry, 5 404, 27,7 


B * K 


Judgment npon ſuch indiftment not dif- 
chatgeable but by writ of error, 404, 2 


Bargemen. 
Bargemen chargeable with goods as cerriers, 
339, 9 

Baſtard. 


In what caſe calling one baſtard is actionable, 
and where not, 213, 6. 323, 2. 535, 19. 
642, 2. 625, 18 

A widow being delivered of a child torty 
weeks and nine days after her buſband's 
death, adjudged legitimate, $41 
One ſentenced by the juſtices of peace to he 
the reputed father of a baſtard, all are 
concluded to ſay to the contrary, 625, 18 


Sce Words. 
Bill. 
Anew bill ordered to be put on the file, 
186, 7 
Bill of Exchange. 


Aſumpſit upon a bill of exchange, 66, 7 


Bis Petitum: 


In what caſe good, - 21,t 
Biſhop: 

The manner of creating a biſhop, $53 

Uſurpation ſhall bind the prevent biſhop, but 

not his ſucceſſor, 673, 6 


Incumbent created a biſhop of F yet 
held his living in commendam) 691, 4 


Breach. 


Error in debt upon an obligation, becauſe a 
ſufficient breach not aſſigned, 315, 17 
What ſhall be a ſufficient breach of covenant, 
378, 6. 425, 10. 446, 27. 486, 5. 661, 10 
Where not well aſſigned, 446, 26, 27. 472, . 
476, 

What ſhall be held breach of an award. 

$25, 25 


Brewer, 


Information againſt a brewer, upon the ſtat. 
of 3. Elia. - "os 17 


Bond. See Obligation. 


Borough Engliſh. 
Caſes upon that cuſtom, 36, 2. 198, 27 
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Cap:as. 


Onpiar, inftead of a ſummons, error, 261, 23 
Captas awarded for the ſccond proceſs, 222, 1 
Where capias ſhali be awarded againit the 
wite, = 922% 1 
Catias ad fatisfac. lies for coſts awarded the 
defendant upon a ncuſuit, £95, 18 


Cavcat. 


The effe& and virtue of a caveat, 463, 11 


Ceortiorart. 


Certiorari ex ofcis, when to be awarded, 6 
C-riicrari awarded to certify a caſe, 141, 16 
Tocertify a writ of adjournment, 44<, 24 
A new certiorari awarded, 
-r:16rar: to remove a 2 does not ex- 
cuſe appearance, 282, 2 
To rzmore indictments of riot in W al-:, 
484, 11 

One perſon hall have but one cortior uri, 
$97» 20 


Challenge. 


What fall be a good challenge to the array, 
89670 


Chancery. 


A ſpecial ire ſucias ſued in chancery, 3 
Other coucts ought to take notice of the 
courſc of the chancery. - 69,8 
Decree and imprifonment in chancery, aſter 
a judgment at common law, unlawful, 344 
Not to be relieved after _ judgment, but 
mim partiameut, ib. 


Chancery, what. 51, 23. 


Church and Churchwardens. 


One churchwarden cannot releaſe or give 


- away the goods of the church, 234» 3 
a ifle in a church is proper and peculiar to 
that bouſe that repairs ik, - 366, 7 
If one be aſſaclted in a church or Ku 
yard, he muſt not return blows * his 72 
defence, - 
The parſon and churchwardens are; a * 
ration in London, - 532, 13 
Preſcription to a chancel, - 604, 33 
W hether a church ſhall be void by the in- 
cumbent's being created a biſhop of Jre- 
land, 55 1 691, 4 


27577, 7+ 497, 20 


Cinque-Ports. 
The privilege and juriſdiction of the cinque- 
ports examined, - 543» 6%, 5 


Common, Commoner. 


Common appurtenant for all beaſts cannot 


be granted e but for beaſts certain, 
it may, 15, 19. $751 2 
Inhabitauts of one vill, unleſs incorporated, 
cannot preſcribe to have common or pro- 
fits in another, 182, 16 
Commoner may not Kil the lord's _ 
who has free warren, $4 21 
Nor diſtrain his cattle damage yy 
208, 1 
Nor caſt down coney-burrows, - 229,7 
Common will not paſs with the words cur: 
pertinentiis 253, 8 
he extent of a grant of « common, 271, 4 
He who bath common cannot licenſe ano- 
ther to put in his beafts, without deed, 
$7542 
Common, pro 25 magnis averiis, 2 
580, 10 
Where one tenant in common may diſtraia 
upon another, * 611, 6 
Action, for encloſing three acres of common, 
629, 2. 679, 16 


Conduits and Pipes. 
If one ſell a houſe that has condnits and 
pipes belonging to it, they paſs, though 
the land (where the pipes lie) be not ſold, 


125 


Confels and Avoid. See Traverſe. 
Confirmation. 


How land ſhall enure by way of confirmation 
127, 17 


Coming, See Warren and Commoner. 


Conſideration. 


ConGderations executory, 
Divers other conſiderations, how —_ 


275 

Confider2tion of love. - 180,19 
Promiſe to pay infra breve 28 no good 
conſideration, — 259, 1 


What ſhall be beld a good confideration in 
And umpfit, 342, $. 667, 2. 683. 583.5 


ow to be performed, 1 
Conſultation. 
Conſultation awarded, 137% 13,279 


Continuands. 


Co 
{ 
De 
| 
| 
| 
A 


A Xi 
Continuandoa, 207, 4. 618, 8. 
Whether want of continuance is helped by 


any of the ſtat. of Feofails, - 528, 8 
Contract. 
What is a good contract, — 262,26 
Contingent Eſtate. 


A term certain being limited to one, and 
after to go to another, is not a contingent 
eſtate, but a mere intereſt, - &10, 21 

Whether a contingent and ature uſe be 
transferrable, 571 

What ſhall be a good 1: :mitation of a fee, by 
way of contingency, = $91, 697 


| Conveyance. See Deed. 


Copyhold, and Copyholder. 


Copyholder for life not to cut Gown elm- 
trees, - 39 
Where admittarce of a | feme was held to 
de an admittance of him in remainder, 31,1 
Deſcent of a copyholder ſhall not take away 
the entry of 'another copyholder, who has 
right. And the beir's entry without ad- 
miſſion is lawful, and being in bis ſurren- 

der is good, 36, 10 
A 5 ſurrenders upon condition, and 
after releaſcth the poadition by deed, is 
good, - 36, 11 
Makes a leaſe for years of land, mr 
feme by cuſtom has widow's eſtate, ſhe ſhall 
not avoid the leaſe, unleſs there be an 
eſpecial cuſtom for it, 36. 12 
Copyholder in fee ſurtenders to the uſe 
of his will, &c. - £6, 2+ 199» 30 
Copyhold land demiſeable by leaſe, 106, 6 
Caſes upon the cuſtom of Free- - 126, 


4. 573 

The heir's being beyond ſea ſhall excuſe for- 
fciture, 226 
In what caſe a copybolder, buying the free- 
hold, loſes his common, - 253, 8 
Copybolder cannot hold a court baron, 260,20 
Copyholder makes a leaſe, contrary to the 
cuſtom, the lord dies, the reverſioner ſhall 
not take the forfeiture, — 301, 6 


hether he who hath the reverſion of a 


copyhold by ſurrender may take advan- 
tage of a condition within the equity of 
32. Hen, 8. — 305 
Copyholder makes a leaſe for 0 years, ex- 
cepting the laſt day in every year, does not 


avoid the forfeiture, - 308, 
o action lies againſt a lord of a manor, for 
non-admittance, - 368, 


Copyholder in the eye of the law is but ten- 
ant at the lord's will; and if he will not 
hold court, the renant has no en but 
in Chancery, 36$, 1 
Copy granted to father and bis ſon, if be 

ve more ſons than one; it is void for the 

weentainty, 374, 4 
hat grant by copy ſhall be good, 4341 


1 


Copyhold forfeited for committing waſte, 


By not paying fine, 
Copyhold lands are as the demeſaes of the 
manor, and are the lords ſreebold, and 
therefore not 1 — oy the 8 
court, 9» 5 
The lord's act Mall not pr: judice the —— 
holder's eſtate, 28 $73 


Coroners. 


If a coroner be made ſheriff, it determines 
his office of coroner, - 24 
Where the ſheriff is concerned, the wer. fac. 
may be awarded to the coroners, = 551 


Corporations. 


Corporation cannot take without deed ; and 
if they grant over, the grantee may entitle 
himſelf, without ſhewing the deed, 110, 6 

Whether a corporation may preſcribe, 673, 5 


Coſts and Damages. 


If the coſts given exceed the damages, 
whereof the r counts, it is not 
error, 69, It. 

No coſts to he allowed, where treble da mages 
are given by any ſtature, . 70, 12 

Whether an executor be chargeable with 
coſts and damages recovered for a 
riot, © ® - 219, IT 

No coſts to be paid by executors not 
adminiſtrators, — 229» 6. 360, 22 

The plaintiff may recover more for coſts and 
damages than he firſt counted; but da- 
mages only may not exceed the oy 


ration 97,3 
Where the jury fading coſts and chenes = 
the plaintiff, is void, © 


473 

In what caſe the avowant ſhall have ae 
and rcleaſe damages, 

Coſts ought not to be inſerted for the plaintiff, 
but upon his requeſt, - 587, to 

How coſts ſhall be recovered, - $95, 18 
3. Hen. 3. does not give any coſts, but where 
” execution is delayed by the writ of —— 


636 
Bail in the king's bench not liable to — 
taxed in the exchequer- chamber. 636, 4 


Covenant. 


Whether a covenant to convey, with a pro- 
viſo, if he paid an hundred pounds at 
thirteen years end to re-enter, amounts 
to a leaſe, - - 172y 13 

Actions of covenant, 240, 5. 281, 1. 297, 
4. 383, 11- 390,4. 439, 10+ 446, 26. 644, 


. further aſſurance, 251, 4 
VU pon an indenture of charterparty, 263,28 
Where the covenant is general, a general 
breach may be afligned, 304z 6. 370, 3* 
378, 6. 425, 10. 
The extent ot a covenant in Fait, 322.6577 


224 Cou 
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Counſel, Counſellor. 


What a counſellor at law may ſay or give in 
evidence for his client, - go. 18 
Annuity, pro confilio impendendo, 482, 16 


Count. See Declaration. 


Courts. 


The courſe of every court is to be obſerv- 
ed. — 3 
County courts ought to 1005 twenty-eight 
days between, excluſive, - "267, 7 
The power and juriſdiction of the court of 
the marſhalſea, - - 314, 15 
Of the court of king's bench, 345» 14 

Of the court of requeſts, - ib. 

Ot the court of the marſhesof Hales, 349 
Court temporal may punith the falſe execu- 


tion of ſpiritual proceſs, - 3513 4 
Erecting a eie, not 2 in 4 
court-leet, 491 


Where the jurifliion of the court ought to 
be ſhewn, 493) 14 
Tue juriſdiction of a court-leet, $51, 533, 4 
Debt, tor an amerciameut in a court baron, 
882, 2 

Exery one ought to be within a court leet, 
and none can be of two lects, 534, + 
Huſtings — aliernatim every fortnight, 
661, 10 


Cuſtom. 


No cuſtom ſhall enable one to do a tort, 80, 2 
Caſe upon the cuſtom of the manor of 


Bi/hop's TJaunton, WER - 3279 $ 
Bearn:ijter, — - 1683, 1 
Mane, — — 403. 1 
Bleruberry. — 45,6 
South Peterten, + — 136.7 
Stec havood, Ek ©73 

1 of el for burgeſſes t to Aue a 
556617 
of — manor of Tur lap in com. Bedford, 
671, 2 
No cuſtom can help that which is pun 
common law, - ry 


Whether a cuſtom to chooſe the tx of a 
church muy be taken away by cinon, 


670, 9 
Du ſtom o the manor of Prefion for paymeut 


of tithes, - 67 6, It 
D. 
Damages. 

For damnum deans 14 3 an action lies 
not, 159, 11 
In what caſe damages entirely aſſeſſed, not 
good, - 2397 3. 424, 7. 4394 10 

— 2 


251 5. 384, 13 


. 
Whether damages being found againſt ons, 
ought to conciude the other defendants, 


39 
See more in Coſts. 
Damage Fetant. 
Where the taking the lord's cattle d= 
ſeiſunt was held good, - 205, f 
Day. 


The jndges ſat on S/. John Baptift's diy 
© becauſe it fell out to be * frit day of the 


Term, - - 16, 1 
What days anciently were : not dies j _ 
$954 1 


Days of payment adjudged, where — * 
OUS» - - 646, 11. 677, 14 


Debt. 


Debt upon a record ſhall be paid before an 
olligation, and a debt upon an obligation, 


which is = in n before an that is 


not, 97 Is 
Where debt ball be in the 4 or detinet, or 


both, 88. 23% 1. All, 545, 5. 5494 10. - 


617, 2. 655, 
In what caſe the cauſe of the debt muſt be 
ſhewn, 207, 2+ 213,8 
Whether debt in the debet and detinet lies 
againſt the executor of a farmer for rent 
dne after the teſtator's death, 411. 6851 
Debt upon ſuretyſhip for an r 

381. 488,9 

In debt upon ſpecialty, leſs cannot be de- 
manded than is in the ſpecialty, but other- 
wiſe where grounded on a ſtatute, 498, 6 
Debt for ſeveral * how not good, 
4551 
Debt or accompt lies for J. S. for money 
delivered to 7. D. * a third perſon for 


dis uſe, 3 657, I 
Declaration, 

Implacitaſset & recuperaſiety.) in a declaration, 

good, 5 - 11 


Declaration in debt faulty in matter, 32. 


192, 11 


Ia form, - 89% 16. 2453 3 
Declaration may be good, without ſpecial 
title comprifed therein, 43, 9- 673, 5- 6914 
In treſpaſs, wherein not good, 46, 35'- 


4431 19 
Infra juriſdiftionem curie——0mitted in 2 
declaration, - - 95,24 


Where there is a firſt and ſecond declaration, 
the firſt is principal, and the plea refers to 
it, 105, 41. 311, 11. 415, 4. 325 13. 49% 

6, 3 . 

Errors afligned, becauſe declaration uncet- 
tain, 124,9. 287, 9. 215, 12. 228, 4+ 235 
6. 245) 3. 435, 35 4. 472, 1. 618, 8, 664 
18, 19. 668, 5. 


Declaration variant, not good, dy 35% 
18, 498, f. 603, 29+ 664 $7. 607, J. " 


A 1 


It, becauſe it ſays not in what court the 
deed waz enrolled, - 291, 9 
Miſpriſion of the clerk amendable, 306, 1 
Faults incurable in a declaration, 316, 20. 
473, 4. $26, 1+ 509,9. 687, 11. 603, 29 
Declaration in debt for tithes, 30, 23. 437, $ 
Where the deferidant makes it 00 by picad- 


ing non oft faTums - 3707 
Declaration in nit faulty, bet. 1. 444, 
583714 


Whether a writ into Midd/eſex will warrant 
a declaration in London, 479+. 674, 18 
Declaration in covenantill becauſe too ꝑche- 
ral, * 5 436, 5. $37, 4 
In an action on the caſe, not good, 505,17 
Where the defendant having demurred on 
the whole declaration, tne plaintiff ought 
to have judgment, - - $57, 2 
The ſubſtance of a declaration not amend- 
able, ' 587,9. 588, 11 
Where it ſhall ſuffice to alen a general 
diſturbance, - 606 
If the name of the county be in | the margin 


only it is ſufficient, - — 618, 3 


Declaration in ejectment, 646, 9. 662, 12 
When it varies from the writ in ſubſtance, 

not aided by the ſtat. 654, 2+ G55, 5 
Matter of form in a declaration amendable, 


664, 16 
Where a vicious declaration is made good 
by a collateral plea, - 682, 20 


Where the plaintiff, not making a ſufficient 
title in his declaration, i caprat per breve, 


692, 4 

Deed. 
Deed of goods and chattels, without other 
act or ceremony good, - 122. 6 


A deed ſhall enure from the time of its de- 
livery, not from the date, 264. 136, 10 
Fraudulent deed and gift pon 13. re 


c. 5. pleaded, „3 
la what caſe the deed of tile muſt be ſewn 
92,11 


All the words of a deed ought to be effec- ; 


tua), if it may be, 476, 9 
Whether a ſneep- walk may de demiled \ with- 
out deed, © * $19, 2. $75, 2. 
Bargain and ſale for years, of lands in poſſeſ- 
ſion, and the bargainee never entered, and 
after makes a grant of the reverſion,'recit- 
ing this leaſe, it is a good conveyance, 604, 32 
See Bargain and Salk. 


Default. 


When the defendant makes default, no _ 

can be given him, 357,15 

How far an inſant ſhall be able to default, 
4 


Seeond Deliverance, 696, 9 


Demand. 


What ſhall be ſufficient demand of rent, and 
how to be performed, 242, 8. 476, $. 499.8 


3 


In what caſe a fum | is payable without de- 


mand, 423, + 
What demand ne-veffary upon a nonine 
pena for ſeveral days, - 617 


Demiſe. Sce Leaſe. 


Demurrer. 


8383 upon a /c/ fac. brought by an ad- 
miniftrator, 


In an action of debt, — 45. 682, I 
In bar to an avowry, - 525 24 
Upon miſ-reciting a ſtatute - 111, 9 
In debt for tithes, becauſe the plaintiff has 


not ſufficiently entitled himſelt, 639 
Denization. 
Denization i is by patent, and may be pro tem- 
pore, as for years, lite, &kce. 53957 
Deodaud. 


Two men riding cover Trext, drowned by 


the violence of the water; their horſcs 


were not deodands, - 483, 18 


Departure. 


What a departure 1 is, — 147, 6 
Departure in {pighe of the court, 211, 3. 


293 12. 466 
Deprivation. 


Deprivation of a parſon for homicide, 430. 


10 
Deſcent. 
When the heir ſhall be in gzaf by deſcent, 
and not merely by deſcent, 408, 8 
4 Detinue. 


Detinue lies not of a houſe, 3 


Deviſe 


De viſe of lands in ſeveral ways, 22, 61. 104. 


139. 199, 30. 427, 2. 649, 18 
The intent of the deviſor ought to be main- 
tained, if it ſtands with law, 62. 371, 5+ 


41 

Deviſe to his heir af the death of his 
feme, is a good u dy implication to 
the feme, 75 

I bequeath the rents ; of D. to my wife foe 
life, paſſeth the lands, - 104, 30 
De viſe of rent charges, 144, 4. 42 7, 2 


Of the remainder of a term, 128, 26. 50g, 21 
A feoffment to uſes without livery, but con- 
firmed by will, is a good deviſe, 144, 4 
Deviſe of lands to two ſons, when they come 
to their ſeveral full ages, and to executors - 
in tbe interim, 


259,19 394, 7 
Farticuler 
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Particular deviſes of lands to three ſons, and 
the ſurvivor, &c. 260, 21. 394, 7. 
448, 28. 590, 13. 695, 8. 696, 10 
De viſe of lands with a remainder, 290, 7 
With a proviſo, - - 
Deviſe of the next avoidance, i in what caſe 
good, ith 371, 5 
If a thing in action be deviſable, th. 
Deviſe tv one and his heirs, if he die without 
heir, it ſhall be to his next brother, 416. 


$60 


To one and his aſſigns, gives an abſolute 


power to diſpoſe, - - 460 
Deviſe of gavelkind-land, . $27, 3 
What an executory deviſe is, — 92 


To Milllam his fon for life, and after 


to Ta, fon of William (except W. pur- 
chated as yuos lands for T.), this gives T. 
fee, - $99, 23 
Devite of bats with a proviſo, 655, 6 
1 * child that the feme was enſeint, if a 
ſs = 656 
Deviſe of land by will to feme for life, re- 
mainder in fee, and after the deviſor leaſes 
the ſame land for two years, to begin after 
bis death, whether this be a countermand 
of the wilt, - 690, 3 
Where the firſt part of a will gives a fee, and 
the ſecond part corrects it, and makes it 


but an eſtate tail, - - 695, 8 
Diſcontinuance. | 

Diſcontinuance of a writ of error, 235, 8. 

: - 620, 6 

Of plea, =. * 357,15 

Diſcontinuance miſ entered, — 211, 3 


Diſcontinuance in the record of a plea, not 
holpen by the ſtat. 18. Zliz. 236, 7. 203, 
$. 353»7 

What ſhall be a diſcontinuance in an appeal 
of murder, - - 2$3, 4 
The plaintiff, after a demurrer, cannot diſ- 
continue his ſuit, without the court's 
licence, - 316, 29 


Judgment reverſcd by reaſon of a diſcontinu- | 


ance, 571, 12 
Diſcontinuance of a remainder by fine, 698, 


7 37 1 


\Where diſſciſin is held to be purged hy re- 


entry, 660, 9 
Termor not difſ:ifable, - 678, 15 
See Aſſiſe. 

Diſtreſs. 


A diftreſs may not be uſed, becauſe he has 

it by law only as a gage, - 143, 6 
Reftrzin as much as diftrain - 390, 3 
Whether one tenant in common may diſ- 


train upon another, — 61176 
Diftrirgas. 

Upon a diſtringas the cattle ſhall not be ſold, 

5 in a court baron, 255, 13 


460. 590, 13 - 


. 
Miſtake of the diſtringas aided Ny the ſtat, 
of Jeofails 396, 1. 443, 18. 527, 5 
Donative Church. 
Whether the reſignation of a donatire 
church can be to the donor, « 8 
The donor has the ſole viſitation and cor. 
rte ction — — ib. 


Dove- cote. 
Whether a freeholder may erect a dore- 
cote, 382, 10. 490, 11 
Whether an action lies for killing dovcs, 492, 
11 


Dower. 

Judgment in dower affirmed the tenant 
being an infant, - 111,8 
Dower is to be favoured, ib. & 391 
In dower, releaſe pleaded, but not allowed, 
151, 14 

Writ miſtaken, — 3 217, 4 
In dower age is not allowable, 392 
In what caſe dower of lands held in ſpecial 
tail, not well aſſigned, - 615, 5 


Feoffment ſealed before coverture, but exe- 
cuted after, ſhall bar dower, 61s, 5 
Feme dowable of an advowſon in graſs or 
appendant, s - 621, 12 
In aſſignment of dower, the ſheriff's return 
needs not be of preciſe certainty, 621, 12 
* — judgment in dower may be againſt 
the hoir or tenant, - 638, 3 


Dures. 


None ſhall avoid his own bond for the in- 
priſonment or danger of any ather than of 


himſelf, : . 187, 8 
E. 
Ejeftione Firme. 
Of land and a coal-pit in the ſame land, 


21. 150,9 

Ejectment alledged to be made beforr the 
leaſe, - 96,25. 145, 4. 258, 18 
Reſolves upon a demurrer in ejeftione firma, 
1103, 37 


jecbione firmæ, de uno mqſſuag io ſj ue tenemen- 


to, ruled to be ill, — 125, 9 
A leaſe made r. Fan. babend. à dato, andthe 
ejectment was the ſame day, good, 135 


10. 258, 1 
EjeAione firme lies of a coal - mine and of 
bollary of ſalt, - - 15% 9 
And a cloſe by name, a 66, 3 


EjeAione firmæ of a Joint leaſe by two 266, # 
Of two cloles, 4354 
Ejedione firme upon a title by copy, _ 


/ 


Sf 


Day of the ejeetment not material, 3rr, 1 
Ejectment good, though neither the day of 
the date, nor of the ſcaling and delivery 

of the indenture, be mentioned in the 


A 


declaration, - - - 646, 9 
FjeBione fir me, de una demo & uno pomario, 
N ye 654, 3 


2 , 
Other caſes, - - 9711. 678, 15 


Elegit. 
Elegit upon a teflatum quaſhed, 246, 4 
After an elegit taken, the party ſhall not 
have a capias, the taking of the land in 


extent being as if he had taken a leale for 
years in ſatisfaction of the debt, 339, 3 


Indictment. 


Inditments upon the ſtat. of 8. H. 6. 17, 2. 
19, f. 31, 3+ 44, 6. 214, 9. 633, 6 

They ought to be preciſe and certain in every 
int, 20, 41. 95, 23. 276, 6. 324,3 
Indict ment diſcharged by miſ-recital of the 


ſtatute 5. Elix. . - 13355 
Iadictment of perjury reverſed, 267, 7 
Of raviſhment, . - 1937 19 
For murder of a ſerjeant in London, 279, 8. 

296, 1 
Indiament quaſhed for uncertainty, 324, 3 
For a reſcous, - 6 345» 12 
Indictment for ſcandalous words, 421,1 


Action for indicting one of felony fal/o & 
malitieſe, — - 490, 10 
In an indictment for nuſance, verdict with- 
out iſſue joined, amended, $02, 12 
Indictment of a common barrator reverſed 
for want of contra pacem, = $27, 4 
Upon 31. Eliz. for ereting a cottage with- 
out four acres of land, 603, 30 
Every offence ought to be puniſhed within 
two years by indictment on that ſtat. #5. 
Indictment againſt an inn-keeper for ſelling 
oats too dear, - - 609, 5 
Every indictment onght to have the addition 
of the party indicted, „„ OS 
And his place of abode, - G16, 2 
Indictment diſcharged for omitting proborum 
& legalium hominum, - 635, 3 
or omitting ad tunc, — — 639, 2 
Inditment againſt a juſtice of peace not 
"having forty pounds per ann. in lands, not 
good, 5 643, 4 


Enrolment. 


Until the deed be enrolled, the eſtate and 
freehold is in the bargainor, $3» 25 


Entry. 


The entry was guod non poteft decere, for de- 

22 error, - — 343, 10 

hat ſhall be held a congeable entry, and 

what not, - 57475. 47477 
0 : 


Vide Acceptaac 


— = 


| Error. 


Error in granting a eapias in chancery, 1 
For an infant's ſuing by attorney, 553 
Error of a judgmeut upon an action of zrover 
againſt baron aud ſeme, 5, b 
Becauſe, in debt againk an adminiſtrator, it 
was not ſhewed by whom, nor by what 
authority adminiftration was committedy 

. 19, 13 

Upon the ver. fac. one Randol Sexvel was re- 
turned, and the difiringas was Randol, and 
the ſheriff returned Rauνν,dln Serve!, who 
was lworn, and adjudged no error, 28 
Error to reverſe a fine levied, 77, 8. 230, 9 
Aſſigned by one plaintiff only, not good, 94 
Error of a judgment in Norwich, 108, 4 
Whete a relcaſe of one plaintiff in a writ of 
error ſhall bar the other, and where not, 
117,5 

Error of a judgment in a ſcire fac. againſt 
one as bail, not allowed, - I71, 12 
Of a judgment in Burton upon Trent, 184, 3 
In Ipfevich)s — 552, 14 
Upon falſe entering a record, 207, 3. 213, 7 
. 254, 10, 415, 3 

Errors of a judgment, 213, 8. 239, 4. 311, 
10. 415, 3, + 

Of a judgment in a court of piepowders, 313 
Writ of error does not lie upon the firit 
judgment either in a writ of partition or 
account, - _ 324, 4 
Error, becavſe the plaintiff, being an attorney, 
did not find pledges de proſequendo, 329, 7 
Error barred by fine and five years paſling, 


: 332,15 
Writ of error brought returnable in Parlia- 
ment, = Gs © 341, 7 


Whether a writ of error lies, befcre the 
ſecond judgment in account, 356, 14 
Error aſſigned directly againſt a record not 


receivable, — * 359, 19 

Where a writ of error cannot be brought by 
the principal, - - 334, 14 

Error ot a judgment in ceſuwit by default, 

. $47» 7 

He who pleads non tenure ſhall have a writ 

of error, - - 5 


Error of a judgment in an action upon a 

promiſe of a teſtator, 569, 8. 570, 10 

Writ of error not to be admitted but ac- 

cording to the words of the 2 
20, 

Error of a judgment upon the ſtat. of bue 

and cry, - - . 677,13 


| Eſcape. | 
How far a ſheriff or marſhal is chargeable 
with an eſcape, 3. 203, 5. 288, f. 380, 8. 
419, 10. 658 
Debt upon an eſcape ought always to pur- 
fue the firſt action, - - 294, 6 
Action againſt the marſhal for an eſcape,” 
587, 11, 619, 5 
Where a repriſal upon freſh ftiit is no good 
plea upon eſcape, - - 658 
Ber own 


— — - — . 


— Pao - > = 


Eſcrow.” 
A deed delivered as an row, pleaded» 
Ein. 
Ein caſt by a biſhop, + - 92, 20 
| Ejloppel. 
A leaſe by col is a good leaſe to ground 
action upon cviction, - 1 737 1 
How a fine gives intereſt by e, 175 
Eftovers. 
A preſcription for eftovers to build new 
houſes good, - - 25 
Ftray. 


The uſing an efray horſe by riding or draw- 
ing, is cauſe of action, — 145, 


Excommunication. 


Excommunication for. recuſancy, pleaded, 

32, 6 

Whether an excommunication may be dif. 

charged by the King's pardon, 212, 5 

One taken upon excoms capiero, diſcharged, 
aud why, $ 66, 2 


Execution. 


A priſoner dying in execution, there can be 
no other EXECUTION againſt his goods or 
lands, - - 13G, 11. 143, 2 

But where there are two defendants, and vac 
dies iu enten. the other is not diſcharg- 
ed, > 143, 2» $32, 14 

Execution after the year and day without 
ſcir. fac. "4 - 3645 3 


Executors. 
1 an executor pay debts upon an obligation 


before a ſtatute be broken, this payment, 
is 2 good bar againſt the ſtatnte, 9, 10 


By the teftator's death the poſſt filon of His 
goods is caſt upon his executor, 1:3, 11 


Executor pleads his teſtator was in debt to 


the king 182, 22 
By falſe plea chargeable de 1557 propriis, 191, 
17. 647, 15. 671, 3 


Six days thought a convenient time for the 


- executor t6 remove the teſtator's cattts 
from the ground he had in leaſe, 204, 6 
Executors to pay no Coſte, - 229, 6 
How far chargeable with a collateral promiſe 
made by his teſtator, 293, 13. 571, 14. 
405, 3. 417, 7. 662,14 


Where pleading non «/[ump/it, he loſeth the 


advantage of no a/7ts, - 293, 13 
Exccutor bringing a writ of error, may have 
a ſuper ſedeas, 352, K 


Whether infagt exocutar u appear by 
attorney, N 5 14 


x rF 4 9 . 


Where poſlibility of a term ſhall go to the 
exccutor, ” * 509, 21 
He can never have an action in the etine;, 
but where the teſtator might have had jt, 
546. 685, i 
Teſtator may bind the executor to what 
himſelf is not bound, 570. 571, 11 
Where an executor promiſeth to pay a le- 
gacy, it ſhall be ſuppoſed he had 4%, 
613, 2 
Where one may be executor grad at- 
miniſtration, but not abſolute executor, 
becauſe will not proved, 614 
How judgments ought to be pleaded by an 
executor, in bar of other actions, 625, g 
Exccutor is chargeable in debt by covenant 
of the teſtator, for the principal, 4 levi 
trflatoris, and by no act or falſe plea de 
bonis propriis, but by ne unque executor, 
647, 15. 657,7. 671. 3, 
Whether an executor ſhall be within the co- 
venant of the teſtator, - 657,7 


Extent. Extenders, 


Extenders upon a recognition in chancery 
awarded to have the land at the rate, 0 


pay the debt, - - 13, 16 
A void extent, - — bs, 10 
Plea to an extent, 179, 18 


Whether after an aſſignment of a debt by 
the king, the king may extend in his own 
name, tor the patentee's beneſit, is. 

No re-extent, after an elegit is returned, 
ſerved, though the land be afterwards 


evicted, » - 338, 3 
Extent ought always to be by r 
19 


Where lands are extended by date, whe 
ther a new emune or re- extent ſhall he 
granted, 693 
Exccution being ſued; and the lands of the 
one taken in extent, and delivered upon 
the /iberate and accepted, he never ſhall 
have another "EXERT againſt the other's 
lands r — 694, 6 
See more in Elegit. 


Extinguiſhment. 


Several caſes upon extinguiſhment of reqts 
275 4. 643, 3. 679516 


r. 
S 6: 


Fee - ſimple. 
One fee cannot be in remainder after 
another, * g : @ +*-* * 391 


Feoffment- 


Fer 


ie 


ly 


- 


— 


0 as 


„ 8 


„ „ : ww 


5 
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Feoffment. 


Fenffinent made upon condition that he 
mall not alien, tis a void condition, $596 


Vide Baron. 


A feme may have the grant of a caſtle to be 
exerciſed per /e vel deputatum ſuum, 18 
In what caſe action ſhall ſurvive to the feme, 
7757 

She cannot plead nor be ſued without the 
barons 239, 3. 288, 4. 445, 23+ 529, 9 
Nor have damages for a vexation to her 
huſband, - 355, 11. 665, 16 
Feine, with child, committed for want of 
ſurcties, releaſed, - - 356, 13 
Where the baron is acquitted, the judg- 
ment ought not to be againſt feme-covert, 
413, 2. 439, 12 

teme covert indifted for recuſancy, 450, 14. 
| $29,9 

Where a feme ſhall be in an «ſtate by re- 
mitter, - 2 489 
Tenants paying rent to a ſeme covert no 
good payment, . - 617 
Feme covert cannot have goods with the 
baron, and ad damnum eorum cannot be, 
644, 6 

Action lies not againſt baron and feme, for 
converting gouds to their uſes, but to the 


Feme. 


baron's uſe only, 95 — 661, 11 
Whether ft me may join with the baron for 
tort to the baron, — 664, 16 


Feme ſuppoſed exſcint at her huſband's death, 
ſearched by a wentre inſpiciendo directed 
to the ſheriſl, - — 686 

Two or three women returned by tbe 
ſheriff to ſee her every day, and be preſent 
at ber delivery, - - ibs 


Fieri Facias. 


Under ſheriff, upon a fer face prizing goods 
at an under-value, adjudged oppreſſion, 
426, 12. 514, 28 

Sheriff cannot break open a houſe, to take 
cxecution on a fieri fac. — 356, 19 

Fines. 
Errors to reverſe a fine, 11,12. 160,15. 39245 
Ja what caſe a fine ſhall be a bar, 60. = 
| I 

The extent of a fine, where there are two 
vills in one patiſh, - + I20, 3 
How it gives intereſt by efoppel, * 175 
he virtue of a fine with warranty, 217, 6 
Fine levied by an infant, - 230,9 
Fine and five years paſſing, bars him who 
has right to a writ of error, 332, 15 
ovenant to le vy a fine of an hundred acres 
within the year, the year expires, and a 
fine is levied of eight acres, it ſhall be to 
the firſt uſe, = — $12, 22 
Fine leyied by indenture, declared the ule x9 


be to the wife of J. S. adjudged to be an 
eſtate for life, — - 625,13 
It may be levied of a cloſe by a known 
name in a vill, without mentioning the vill 
or hamlet where it lies, - 874, 2 
Where an eſtate tail is barred by a fine guoad 
him who levied it, and his iſſue, yet not 
determined in ret veritate, - 629 
Where a grant by fine ſhall enure by way of 
releaſe, - - 696, 9 
Tenant in tail of a rent-charge, levies a fine 
of the manor, and this fine with procl. 
pleaded in bar of an avowry for this rent, 
6 
Fine upon a ronce//it tenementa, how Pane 
ſhall bar an enta l, - — 40, 4 


Forcible ; Entry. 


Detainment. 


Indictment for forcible entry, 148, 7. 151, 


; ; 12. 214, 9. 639, 2 
For forcible det1inment fined five beadred 


pounds in the ſtar-chamber, 199, 28 
Forfeiture. 
Forfeiture upon the cuſtody of one of the 
king's houſes, - - . 20T9 
See Copyhold. 
Foreft. . 
Several reſolves upon caſes touching the 
foreſt of Leiceſter, - - 155, 8 
Form. 
Want of form aided by the ſtatute of 
18. Fliz. - - - 130, 2 
See Declaration. 
For medon. 
Error of a judgment in ſormedon, 35, 9. 369, 
a 2 
Formedon in remainder, ---_- as 
One may have formedon upon ſeveral gifts, 
330, 3 
Fraudulent Conveyances, 132. 455 


Freſh-ſuit. See Eſcape. 
Free-bench. See Copyhold. 


G. 


Guardian. 


Guardian in ſoccage is dominus pro tem- 


pore, and may maintain actions in 
his own name, - 355 27. 3 


ET a. 8 -L-E 


But eannot preſent to an advowſor, 92, 28 
Court ought not to be kept in the name of 

the heir, but of the guardian, ibid. 
Guardien has intereſt ex provifione legis, 


though he ſhail not torfeit it, idid. 
Grant. 
The extent of the werd grant, 234, 2. 292, 
11 


Fe Deed. 
Guildhall; See London. 


H, 


Habeas C or pus. 


Habeas corpora returned, notwithſtanding a 
fuper ſedeas, adjudged errors - _ 4 10 
Return of habeas corpus too general, 


219, 10 

Whether an habeas corpus may be awarded 

to the cinque-ports, - - $43 
Heir. 


One being by office found heir, another ſhall 
not be admitted totraverſe that office, 136,6 
Heir of a copyholder, being beyond ſea, 
Mail not loſe his right, _— 226 
But the lord may take the mean profits from 
the arcclitor's death without account, 
ibid. 

The heir has an action againſt any one that 
ſhall deface his apceſtor's arms in a church, 


367 

Where the heir ſhall have his age, and where 

not, 8 X 392» 5 
Highway. 

A pain levied for not repairing a bigbway, 

$50 


Homicide. 


Homicide by a parſou cauſe of deprivation, 
430, 10 


Hue and Cry. 


Actions upon the ſtat. of Minton, of Hue 
and Cry, 187, 9. 350, 1. 675, 9+ 677, 13 


tt. 


"_— 


T. 
Feefail, 


What proceſs and proceedings ſhall be 
-aided by the flat. of Jeofuils, 32. Hen 8, 


18. Elix. 189, 15. 479: 526, 1, 528, 3. 
$46. 672, 4 
A vicious original is not helped by the itz 
474 


Inſufficient returns aided, - $34, 13 


Jeweller. 


Jewellers not liable to action for a hare xc. 
fhrmation of a ſione, without warrality, 4 
Action tor ſelling falſe jewels, »- 


| Implication. 

The force of it . © 7; 
Impriſonment. 

Falfe impriſonment in the court of the Mat- 


ſhalfry, 312, 1: 
Falſe impriſonment of the plaintiff's wilt, 
who was a widow at the time of the . 
tion, — * © J27, 1 
Sheriff chargeable with falſe impriſoum. at 
for not obeying a ſuperſedeas, 3797 


* — 


Indenture. 


Indenture for levying a fine to ſuch perſons 
for ſuch uſes, and the fac is levied, it 
ſhall be to the ſame uſes; and no aver- 
ment can be to the contrary, unleſs by 
other matter in writing, 1 


Affidavit made of an indenture loſt, the party 


mall be compelled to ſhew his counter- 
Part, - - © 4293 
See more in Deed. 


Infant. 


Infant ſhall not be bound by his bargain for 
any thing, but for his neceſlity, 494- 
560, 8 ; : 

Ouyht to ſue by guardian, not by attorney, 
5 10. 250, 2. 254, 10. 28), 6, 305 3- 4205 
12 441, 14 

Admitted by guardian to ſue account 
againſt his guardian in ſoccage, 2199 

Judgment againſt an infant reverſed, 274 


3. 465 

Leaſe of land made to an infant is voidat!: 
at his election, - - 92%) | 
The privileges of an infant, 466, 55% !! 


Infant by prochein ami demandant in 2 wit 


of right, - - 580. if 

Ought to appear by guardian and not bf 

. prochein ami, - 08 
Information. 


Refolves of the judges touching information 
on penal laws, 5 14.3655 


Information for not coming to church, 


142, 19. 480. $2949 

On the ſtat. of 27. Eli g. of fraudulent = 

- veyances, - - wo 

Upon 5. Eliz, - - 17h. # 
Upon the ſtat. of uſury, * e 

For not receiving the ſacrament in three 3 
y 


Information exhibited above 2 year — 


A *** 


offence, good as to the king, but not as 


to the intormer, : - 365, 5 
Upon the ſtat. of 39. Eliz. for not reſtoring 
paſture into tillage, - 418, 9 
For corrupt bargainings - 440, 13 


lafurmation on 5. Elia. for exerciſing a trade, 
not to be proceeded on at Guildhall, 538, 5 


Inn-keeper. 


How far chargeable with his gueſts goods, 
189,12. 224, 4 
lun kceper indicted for ſelling vats too drar, 


609, 5 

Innucndo. 
The ſubſtance of an action ſhall not be help - 
ed by an innuendo, s” > 
Error for want of an iznuendo 331, 10, 11 
Innucndo well applied, — 558, 3 


Inrolment. See Enrolment. 


Inſtigation. 
The extent and danger of the word, 36, 1 


Inſtitution, - . 


Admiſſion and inſtitution not requiſite in caſe 
of a donative, - - 63 
Where admiſſion and inſtitution ſhall be of 
no force, 3 — 463,11 


Intendment. 


The force and extent of it, 96, 24. 104 
228, 4 235 6. 352, 49 
Where action is not to be maintained by in- 
tendment, but by expreſs words, 687, 2 


Intruſion. 66, 6. 212, 4. 


Jointenants. 


If two jointenants be defendants, and one 
dies, the action is not gone, - 19 
Another caſe, » w 7 2 $11 
nents for years, - — 83, 7 
ke partition — 218, 8. 233, 2 
Two jointenants for life, and the one makes 
a lcaſe for years, whether it ſhall bind his 
companion, 9 19. 377,5 417, 6 
Jointenant copyholder in fee, ſurrenders to 
the uſe of his will, and dies before it be 
preſented, it ſhall bind the ſurvivor, 100, 30 
Jointenancy upon a deviſe, * 29, 19 
J. S. and S. a feme ſole, jointenants for life, 
the feme takes baron, who grants by fine 
to J. S. tenementa prædicta- whether this 
grant by fine ſhall enure by way of releaſe 
or by grant of the eftate, - 66,9 


5B. i i 


Jointure. 


What ſhall be a jointure within the ſtat. rt. 
Hen. 7. 174. 474, 7+ 433, 9. 570, 62 


Journies Accompts. See Writ. 


Ireland. 


A writ of error ſent hence, adjudged 2 ſuprr- 
ſedeas to the King's bench in 1re/and, 


# a 57419. $52, 15 
Of the creating a biſhop in Ireland, 552, 13 


Iſſue joined. 


Iſſue not well joined, 44, 1. $50, It. 389, 
5 9. $86, 7. $99, 22 
Miſ-joining iſſucs aided by ſtat. 32. Hen. 8. 
87, 13. $50, 11. 576, 3 

Iſſue upon a negative pregnant is an iſſuc, i4. 
What ſhall be an ill iſſue in amt, 544 
Without an affirmative and a negative no 
iſſue can be joined, — 380, 9 58g 


Judgment. 


Arreſt of judgment in afſumpfit, 110, 7. 115, 
1. 116. 3 98, 27 
After judgment no ifſue ſhall be taken, 


126, 11. 


Faux judgment, in Wibton ſuper Wye upon an 
aſſize, - - - 138, 15 
Judgment de bonis teflatoris, upon a falſe plea 
of the executor, - - 191, 17 
Reverſed upon miſpriſion in the declaration, 
247» 8 
Where judgment ought to be in miſericordia 
ON capiatur, 255, 12. 439, 12. 538, f. 542, 2 
Judgment reverſed in a writ of right, 


ö 292, 12 
Becauſe one of the defendants was within 
age, - - - 30343 


Judgments for words reverſed, 331, 10, 11, 12 
Affirmed guoad part, and reverſed qgzoad the 
reſidue, * Us 343,9 
After judgment at common law, no relief to 
be given in Chancery, - 343, 1. 
Reverſed, becauſe no writ of privilege 
filed, ® ® 418, $ 
Where judgment ſhall be entered guoad cat 
fine die, - - 439, 11, 12 
Reverſed, becauſe vi & armis omitted in the 
declaration, - 443» 19. 536, 3 
All judgments are either by award, confeſ- 
fion, default, or by trial, - 468,13 
Judgments miſ--entered, amendable, 631, 5 
Judgment reverſed, becauſe not conditional, 


681, 19 

Where judgment in dower may be againſt 
the tenant or heir, - 688, 3 
Judgment in Durham reverſed, and a writ 
of reſtitution awarded, 698, 11. 
Juſtice 


* 


LT” «2 LE 


Juſtice of Peace. 


Words ſpoken of a juſtice of peace ac- 
tionable, - 56, 1, 583, 4. 90, 17 
See Words. 


Jurors, Jury. 


Jury, baving once given their verdict, al- 
though it be imperfect, ſhill not be ſworn 
again on the ſame iſſue, unleſs in caſe of 
aſñze, - - 210, 2 

Where one juryman only- appears at the 

_ N i privs, tales zwardable, 316, 19 

Miſtake of a Juroi's name, when amendable, 


457-1 
Where 2 jury found it the deed of Edmund, 
the bond being Edward, vicious, 640, 4 


Where twenty-five are returned on a ven. 


fac. good, if the twenty-fifth perſon be 
not ſworn, - - $47, 14 


Juſtification. 


In u hat. caſe juſtification found for one de- 
tendant, the other cannot be guilty, 134.7 
Wucre juſtification without ſhewing any 
title ſhall be good, and where not, 229, 
8. 292, 1. 317, 28 

He who claims intereſt under an act in law, 
may juſtify, without ſhewing it, 317,21 
uſtification in another county, 372, 1 
hat (hall be held a good juſtification upon 
an action ſor words, - 676, 12 


K. 
King. 


The my without parliament may take 
orders for government of the clergy, and 
may deprive them if they diſobey 37 

He c-nnot be ſeiſed to an ule, £0, 22 

34. Her. 8. makes all the king's grants by 

patent or indenture go, i6. 364, 2 

Of things tranſitory the king may be put out 

of poſſeſſion, but not of things permanent 
nor of an inheritance, - 54 


As to an advuwſon, he has no gre »ter privi- 


lege than anotber proton, 15. 395, 16 
If the king hath title to preſent by lapte or 
outlawry, and does it not in his turn, be 


ſhall loſe it, - 54+ 216, 2 
What releaſe ſhall not bar him, k2, 5 
The king may preſent by parol, 248, 5 


His protection how far allowable, 477,10 
His prerogative, 481. 613, 23, 24. 612, 4 
Whether the king may create a biſhop” by 

patent without any writ of Conge d glire, 


5549 15.4 


Knight. 


Knight of the Bath ſued by t it! 
F 
Bargain and ſale made to one with the = 
dition of knight, who is not ſv, is pond, 
240% 


L. 


Lapſe. 
In what caſe and by whom advantage 
be taken of lapſe, 8 a re 


Lapſe is but unica & proxima vice, 216, 3 


Laws. 


Leges poſleriores, leges priores contrarias abr. 
vans : — 121, 4. 529, 
The law gives no remedy for voluntary neg- 


ligence, — - 357 
Where the canon and civil law are contrary 
to the common law, — 463, 11 


Leaſes, Leſſor, Leſſce. 


Leaſe of tirhes in /e, the queen grants 
another, - - 3+ 
Where a ſecond leaſe ſhall be in contingency 
or in eſſe, - - 71, 3. 1832, 19 
Leaſe enuring by Efaspel, - 93» 1 
Leſſee for haty” years takes a new leaſt 
begin ten years after, tis a ſurrender pre- 


ſent ly, * og * v4 
Covenaut, graut, and agree—apt word: to 
make a leaſe for years, 92, 13 


Leſſce for years cannot bind or charge tic 
freehold, r | - 142, 29 
What leaſc not good, unleſs the ancient tent 
he reſcrved, - - 173114 
Several caſes adjudged upon leaſes for years, 
227, 3. 233,1. 275,4. 318, 2. 349 4595 
Leaſe from the day of the date and from 
Fenceforth, are all one, - 25% 1: 
Leſſee for lite makes a leaſe for years, exe. 
ing the wood, good, - 2596,12 
Leflor ſhall not be deprived of his advantage, 
by the act of a ſtranger, - | yoo,s 
Wacte aſſignment of a leafe and accept ce 
of the rent ſhall not bar the ſeſſor of u. 
covcnant, who may charge the lelſce of 
aſhgnee at his election, 309, 8. 334% 
A. makes a leaſe, reſerving rent payable at 
Mich. or within twenty days, aud dies afte; 
Mich. and before the twenty days, whether 
the rent ſhall go to the heir or — 
poſſeſſed of a leaſe of tythes in the 110 
goof his wife, as executrix to her forme! 
kuſpand, grants tgfumr jus unn 


415, 
Wien 


/ 


A lic 


— 2 


— 


— 


A ä 


Where a leaſe to begin in ſuturo is not good, 
318, 2. 450 6 
Leaſe to an infant voidable at his election, 
320, 1 
Where a leaſe made by the huſband may 
be avoided by the wife, 332, 14 417: 6 
What ſhall be held a fraudulent leaſe, 455 
A leaſe may be determined, by force of 
condition endorſed, if it be before ſealing 
and delivery, / + 450 
Where leſſee for years lets it after his death 
till 1 May 1629, is a good leafe, 459, 6 
Leaſe of D. excepting all woods, under- 
woods—whether the ſoil of theſe woods 
are excepted, — 437, 7. 542, 11 
Words in a patent enure as a yan = 
hind leſſee and his aſſigns, - 
Where a leaſe ſhall be held to be 3 
tn the inheritance, — 619, 4 
Leaſe made by baron and feme, 617, 1 
Where averment ought to be made of the 
life of the leſſor, Ig 622, 13 
Feoffment made to leſſee for years to the uſe 
of a ranger) ſhall — —_— = 
term, » 1 
Leaſe of a garden plot, the leſſee * the 
aſſignee builds on it, and leaves a little 
garden-plot, the leſſor makes another leaſe 
of the garden-plot to a third perſon, and 
the building paſſeth, - 648, 16 
In what caſe a leaſe made by feme for 
twenty-one years, without reſerving the 
ancient rent, ſhall bind the deviſee of the 
{on, wu V 688, 8 


Leet. See Court. 


Letter, and Letter of Attorney. 


Action for receiving money by a counterfeit 
letter, - 223 


Letter of attorney by baron and feme, how 
valid, - 61 71 


Liberate. See Extent. 


Licence. 


A licence, of its nature, cannot be without 
writing, - . 103, 20 


Limitation. 
What ſhall be held a limitation contingent, 
416 

Lincolnſhire, 


Lincoluflirs has three divifions and three ſe- 
veral commi i ons of the peace, 276, 6 


Livery and Seiſin. : 


What ſhall be a good livery upon a feoffment, 
80, 2 


Cao, Jacs 


Upon a leaſe for lives, 563 
hether livery made aſter the day of the 


Gate of the deed be good. > 153,5 
Where babendum à die conſectionis, and 
liyery made after, is good, 458, 5. 563 


London, 


In what caſe the cuſtom of every day's mar- 
ket ih that city is allowable, 68, 19 
Every freeman cannat legally buy all manner 
of wares in his ſhop, © - ibid. 
Falſe impriſonment by command of the Lord 
Mayor, - — 81,4 
The cuſtom touching arreſts, 280 
m . the Lord ayer is perpetual 
$31, 78 

Cuſtom — All-Halloes rouching the choice 
of churchwardens, 532, 15 
In London the parſon and churchwardens are 
a corporation, 5325 13 
Guildhell has no juriſdiRtion to proceed on 


a penal law, - 338, 8 
Cuſtom of St. Katbarize's | in Coleman-ftreet, 
9705, 9 

— —— — 


M. 


Mandamus. 40, 5» 


Manor 


Within one manor there may be another 
manor demiſeable by copy, and within that 
manor there may be cuſtomary tenants, 


32775 4 
Manſlaughter. 


What ſhall be adjudged manſlaughter, 


296, . 


Manucaptures. See Bail. 


Ma rriage. 


Maritagio non ſatiiſacto, - 6 
For the value of the marriage, tender is not 
r-quiſite, * E6ꝙ6qà8d?5 
Covenant upon marriage, — 102, 35 
Valore maritagii, - 151, 13. 156, 6 
Action for words ſpoken, that hindered a 
marriage, hy * 422, 3 


Maſter and Servant. 


In what caſe the maſter may bring his action 
for wrong done to his ſervant, 223. 224, 


4. 618. 8 

How far the maſter ſhall be changeable with 
an act of his ſervant, — 470 
Aad And 


— go 


aL T4123 Ln 


And how far the ſervant himſelf ſhall be 
ebargeable, 520, 4 
Whether action lies for the maſter tor the 


retainer of his ſervang, - 6535 1 


NIill. 


To convert a cor1-mill to 2 fulling- will, 


waſte, and ſo of a hand mill to a horſe- 


mill, - - ” 182, 21 
Miniſters. 
Deprivation of puritan minifters for non- 
conformity, lawful, - 37 
Aifericordia. 


In every caſe the plaintiff and defendant 
ought to be in miſericordia, or capiatur, 
unleſs the defendant primo die confeſſes 
the action, 211, 3. 350, 1. 420, 11. 630, 2 


ſeaſance. 
245 ö nomer. 
M:;/nemer, amendable, - - Gyo7 
AMisſraſunce of the clerk amendable, after 
in nuilo oft erratum pleaded, 359, 2 
Alif-return. 


Miſ-return aided by the ſtatute, 333, 2 2. 414 


476 pleader. 
Mif 5 trial. 


- Miſ-trial adjudged, and a ven. fac. de nouo 


$75, 12. 266. 586, 8. 599, 22. 
675, 10, 11 

NIiſ-pleader and-miſ-trial aided by tne ſtat. 
of 32. Hen. 8. and 18. Elz. and cannot be 
quaſhed aſter verdict, 318, 1. 353, 7 
XII trial, becauſe twenty-five were returned, 
and the twenty-fifth perſon ſworn one 
of the twelve, — 647, 14 


Months. 


Six months, expounded to be an hundred 
and eighty-two days, or balf a year, 
62 107, 


awarded, 


Mortgage. 


Mortgagee of land hath an abſolute in- 


tereſt, 7 2 245, 2 


Murder, 


'Tis murder to ſlay any ſheriff, ſerjeant, or 
officer, in execution of proceſs, without 
malice prepenſed, - - 28 

Or for killing a watchman jn ſtaying night- 
walkers 8 — ibid. 


N, 


Name. 

Miſtake of a name of baptiſm adjudged 
error, - - . 116, 5 
Nomen collectiuumm what, . 145 
Peirs and Peter all one name, 428, 1; 
So Sander and Alexander, Joan and Fane, 
| 1514. 

Franciſcus and Francus, . $34, 18 


But otherwiſe of Edward and Edmony, 
9 338, 4+ 640, 4 
Klentitate nominis allowed, after judgment 
and exccution, - 623, 16 


Naturalization, 


Naturalization js always by parliament and 
perpetua] : If one be naturalized for a day, 


it is good for e ver, - _ 
Nif pr Its, 

The record of Mi prizs in what caſe to be 

amended, - EI 130, 2 


See more in Record, 
Nomine Pœnæ. See Demand 


Nonſuit. 


The plaintiff appearing, arguing by his coun- 
ſel, and praying judgment, cannot be 
nonſuitcd the fame term, ES 

Nonſuit, becauſe action miftaken, 641, 1; 


Notice, 


Inſufficiency of notice, - 9. 381, 9. 391 
Where notice ought to be given, and where 
not, 432,12. 488, 8. 492, 12. 644, 5.6341 
What notice to the inhabitants tball ſuffice, 
upon a robbery, - — 6757 


Nuſance. 


Where a nuſance is made to the land of 
two tenants in common, they ſball join 
in the action, - > ad 

W here freeholder erecting a dove-cote ad. 
judged a nuſance, - 382, 10. 491 

One cannot preſcribe to make a nulance, 

| 446, 25. 491 

Nuſfznce, by a mill-bank cauſing an over-flow 

of au adjacent meadow, «- $5518 


| | Oath, 
None ought to take any oath to aceuſe them 
ſelves, but to be proceeded againſt by wt 


? | » 
.£ : 


A 


Perſons bailed from priſon for refuſing the 
oath ex officio» - 388, 1. 
Whether action of the caſe lics againft a 
man that has taken a falſe oath, to the 


prejudice of him, - 601, 26, 
Obligation, 

Obligation dated in Ir4/and, the plaintiff 

may alledge it to be made here, 76+ 5 


An cbligation with a condition cannot be 
diicharged by a contract, 100, 29. 195. 20 
Obligation made 15 Nyv. and not ſealed 
or delivered till 18 Now. - 136, 12 
Teneri, in viginti ulis, good, in vigiuti li- 
teris void, * . * - 2079, 4 
A bond in 1talian, adjudged good, 208, 2 
A bond cannot ve diſcharged without ſpe- 
cialty, - TEE - . 254.9 
Nor made void by falſe Latin, 261, 22 
Tue extent of a bond to perform cove- 
nants, — - 281, 1 
Bond in quinquag:ſimis libris, or in trigintate 
libris, good, 290, 8. 309, 7. 338, 2. 
; 3 55 10 
Variation of a bill obligatory, 291, 10. 
Where a bond ſhall be heid to be joint or ſe- 
veral, * » , 322, $ 
Obligation made 29 Aug. and the —— 


was ſued out 29 June before, yet ſufficient 
to maintain action, - 561,9 
Obligation with a ſpecial condition, how 
forfeited, 8 — $94, 15 
In terengentate liberis, void, - 693, 28 
Threty pounds for thirty pounds, 607, 2 


Bond dated 1 May to pay the 15 day of May 
next enſuing, it ſhall refer to the day and 
not the moath, — 646, 11. 657, 14 


Occupant. 


Where the leſſee «ſhall retain as occupant, 
| 2, 32, $554, 16 


Offices and Officers, | 
What offices ſhall be taken to be within the 
ſtat. of 5. Ed. 6. - 269, 1 
Kilfing conſtable or other officer in doing 
their duty, murder, - - 282 
Outlawry, 


Outlawries reverſed by error, 358, 17. 521. 
6. 528, . £31 11, 576, 660, 10 

Outlawry pleaded and a good bar, 424 11. 
484, 2. 616, 1 

Upon outlawry, he ought to appear in per- 
ſon, but if ſick by attorney, 462, . 616, 2 
Reverſed by the parties being beyond ſea at 
. the time of the eigen. 4641 
What ſhall be forfeited by outlawry, 513, 
— : 33, 24 
ere there are two plaintiffs,and one ig out- 
lawed, whether it is ® good bar againſt 


the other, = — 616, x 
Reverſed, becauſe the indictment wanted the 
place of his hahitation, * 616,2 


SS. &:-Þ; 


P. 


Panel. 
Panel and ſchedule, all one in ſubſtance, 
13,2 
Pardons. 
Pardon before ſentence, bars the giving cofts, 
135, 3% 
Parliament. 
Act of parliament, 16 Jan. 23. Eliz. miſ- 
pleaded, - — - 119 
A writ of error in parliament, is by its dii- 
ſolutian determined, - 341, 7 


Parſon, Patron. 


Patron has an hundred and eighty-two days 
in the fix months to preſent in, 167, 7 
Parſon deprived for homicide, 430,10 
| Partition. 
Partition between jointenants for years,218,8. 


Patents. 
Letters patents of protection not allowable 
471, is 
Payment, 
Payment before the day is good payment at 
the day, - * 4344 3 
Pedler. 
A wandering pedler adjudged a rogue with- 
in the ſtat. ” . $77» 5 
Perjury. | 


One that commits perjury (not puniſhable © 
by 5. Eliz.) may be indicted thereof, and 
puniſhed by fine and impriſonment, 8, 3% 

In what caſe not puniſhable by indictment, 

120, 2. 508. 601, 26 

Perjury, for the King, punilhable, 

To call one perjured beaſt,” is actionable, 

107. 436, 3. 613, 1 


Perpetuity. 
What ſhall be held a perpetuity, condemned 
in law, - . - 698, 10 
Phyſicians. 


Phyſicians in London may not praftiſe with- 


out licence from the college, 12754 
See Quantum Merit. 
Piſcary. 
Whether an eje#ione firme lies of a 5 
\ 16.4 


Aaa Plepowder 


212, 4 


11 


Pi powder. 


The extent and power of a court of Pi- 


I. and B. at plav. B. voluntarily ſhoves his 
money into 4.'s heap, and A, keeps it, 

. without rem- dy for B. | 
Players with falſe dice, how puniſhed, 


Pleas and Pleadings. . 
The ſubſtance of a plca nut amendable, 


F-uits incurable in a plea, 
Falfity of plea finable, 
Relinquiſhing his plea, amercable 
One impleaded in an action, ought to ſhew 
the cauſe, otherwiſe the plea is not good, 


Fſcrow pleaded, 

Pleas in replevin, 

Attion tor worcs, the defendant pleads g 
part nen cuip. guoad other part juſtifies, 


129, 16. 637, o 


Miſ-pleading, 139, 204, 6. 262, 24- 360, 21. 


Plea upon a conditional obl 
232. 254» 9+ 359, 20. 558, 7 

'on ſum informatys, plcaded, 
lea 16 battcry, 
In an action of covenant, 
hat pl: a» zece:ivable, and when, 
Plea ot a icme without bayony vicious, £88, 4 
Nul tiel record, pleaded, 
Yiea in bar of errors, i 
Fica not good, becauſe not in certainty, 


439» 11+ 5314 


303, 4 50, 7 


For not ſhewing deed, 
When one pleads a diſcharge, he ought to 
ſhew how. But generally non damnificat, 
without ſhewing bow, 
In debt upon 2 bill, payment is no plea, 
| 377,4. $31, 14 
Reſcous upon mean procefs, a goo plea 
for the ſheriff in eſcape, - 
Pne cdminifiravit, when pleadable, 579, 
Pleas for an executor, 
Teuder pleaded, and how, 
Pica aud plea over in bar, 
W here the de fendant himfe! 
advantage of bis own vicious pira, 


Payment in Henle. pleaded, 
Where pot compriſed, is no good plea, 730 
See Declaration. 


303, 24, 634, 7 


- 651 
f ſhall not take 


Pledgipg goods does not make an abſolute 


Aſſnmngft upon jew 


„ what caſe tbe ought to fin 


Plenarty. 123, 8. 463, 1t, 


Precedents. 
Precedents are founded upon great reaſon, 
and tv be obſerved, - 386, 17 
Preſcription. 


Preſcription for eſtovers good, 25. 256, 15 
For paſturage of two geldings - 27 
For tithes, — 116, 4. g0t, 10. 576, 3 
For common in another vill, not good, 
152, 16 

For taking thorns, - * 256,15 
To make a nuſance, not good. 446, 2; 
Of a court baron, how to be laid, 582, 2 
Where a general preſcription may ſerve, 
f 5847, 4 
To ſit and bury in the parſon's chapel! at 
Petrvorth, — - - 605 
Preſcription, quod omnes poſ*ſoret, &c. whe- 


ther good, - 669, 19 
It is not neceſſary to alledge a preſcription 
for longer than ſixty ye-rs, 666, 3 
How a corporation may prefcribe, 673, 5 
Preſentment. 
Preſentment made by the wrong name of a 
corporation, good, - 248, 7 


Free holder prefented for erecting a dove 
Cote, - . — 382, 10 


Privity. 


A ſcire facias not well brought, for default 
of privity, - - 4 


Proceſs. 


All proceſs in the common bench are return» 
able at the common days; in the king 8 
bench, de die in diem, - . 17 

Miſ-awarding proceſs (aided by 32- Hen. 8. 
and 18. Eliz.) amendabie, 65, 108, 4 

One procels ought to warrant — 

9,15 

Procedenc's — — 203,5 


Prachein amie. 


The original of Prochein amie in our — 
1 

In what caſe a Preclein amie is appointed to 
an infant, - - ibid, 


Prohibition, 


Prohibition, in a ſuit for ſubſtraction of 

tythes, - . 42+ 269, 3 

If any court of equity intermeddle with 207 

matters properly triable at common — 

or whieh — freebold, 2 5 
rokjbitc 4 3574. #9 

F wth 1 a Prohibition 


4 1 


Prohibition to the prerogative court to ſtay 


the proving a will, 346, 15 
To the court of the marches of Wales, 
349» 37 
Prohibition by the plaintiff in the ſpiritual 
court, to ſtay his own ſuit, - 352, 3 
Prohibition denied, where the wife ſued the 
huſband for alimony, - 364, 1 
In another caſe, - - 483, 20 
De molendinode novo erefttojhon jacet prohibitio, 
429+ 7 
Prohibition to the Admiralty, - $144 27 
To the ſpiritual court, - £35, 19 
To the court of requeſts, - $353 20 
Promiſe. See Afſump/it. 
Proof. 


What ſhall be held a ſufficient proof, 381, 9 


| Property. 

If one hire a horſe for three days, during 
that time he bath a ſpecial property, and 
the owner cannot take the horſe from him, 

236, & 


Q 


Duantum Meruit. 


Judgment for an hundred pounds to a phy- 
lician for curing a fiſtula, - 3705 4 
Promiſe to pay tantum quantum meruerits is 
certain enough, — 618, 3 


Quart Impedit. 


Dare Impedit, $3» 92. 216, 2. 197, 25+ 
217, f. 247» 7. 335, 16. 673, 6. 691, 4 
In Quare Impedit, the biſhop collated after 
fix months, at twenty-eight days to the 
month, and within half a year, and ad- 
judged good, - 141, 17. 106, 6 
Nuare Impedit againſt the biſhop of Lincoln, 
for difturbing him to preſent to the church 


of Barroughly, » I 650 
Brought againſt the incumbent without nam- 
ing the patron, 4 . 658 


Duare Incumbravit. 
In what caſe grantable, - — 93 


Duo Warrants. 


Whether a Wo Warranto lies of a court 
898 - 259, 20 
TP * a Ono Warrants for keeping 

— £28, 7 531, It 


dS LY 


R. 


Recognizance. 


Recognizance acknowledged by an infant 
made void, $9, 5 
Recognizance taken, where the cauſe is re- 
moved by Habeas Corpus, - 98, 27 
Not well certified into Chancery, and the 
proceedings thereupon erroneous, 669, 7 


Record, 


Where records are amendable, for words 
—— or omitted, and where not, 119, 
8. 153, 1. 244, 1. 157, 8. 185, 5. 265, 29. 
353, 8. 429, 4. 628 
Record — mn — 3 206, x 
Falſe entry of it adjudged error, 207, 3 
Record amended, after error aſſigned, 444, 
22. 623 
Acts of record ought to be ſhewn ſpecially, 
60, 
Action founded on a record, how to be — 
ceeded in, — 467, 3 
Record of Nif privs ought to be warranted 
by the roll, and varving from it, is void, 
670, 8 


Recovery. 
Whether a contingent eſtate ſhall be barred 


by a recovery, - 892 
A recovery againſt tenant in fee ſimple ſh all 
never bind a collateral title or poſſibility, 


£93 
Recouper. See Bailiff, 


Recuſants. 


Recuſant ĩndicted for going above five miles 

from his abode, $5225 
For endeavouring to perſuade, 357, 16 
Informed againſt for not receiving the ſacra- 


ment, 365>$ 

Reſolves upon ſeveral Natures touching re- 

cuſancy, 480 
Releaſe. 


Releaſe made to one, who is but tenant by 
ſufferance, does not * any eſtate for 
want of privity, | 169, 9 

After a covenaut for repairs, ſhall be no 4 

170 11. 300, 4 


| Releaſe of errors pleaded, 241, 9 


Releaſe after judgment, and. before affii m- 
ance, good, 40 i, 10 
Where a relcaſe of all cemendy ſhall be a 
good bar to rent incurred after, 486, 6 
And no bar, in an action of coyenant after» 
wards broken, - 487, 6 
Aaa3 A te 


A 
A general re!eaſe ſhall not bar what is u. 


623, 15 
Releaſe bet wi xt the verdiqt and day in banco 
not receivable, 646, 10 


Where a grant by fine ſhall er enure by way of 


releaſe, 696, 9 
Relief. i 
Relief paid to the Lord Bar“ 2 ſor land in 
ward to the queen, 21 
Reinainder. 


Whether deviſe of the remainder of a term 
be gocd, $4 - 195, 26. 460 
What {hall be held a void remainder, 460 
Where a leaſe ſhall enure by way of remaiu- 
der, - - 564 
Whether there can be a ee ri by 
implication, where an eſtate is limited to 


divers, - - 656 
Difcontinuance of a remainder, 698, 10 

; Remitter. 
Where feme ſhall be in an eftate by remitter, 
459 


3 a 


In debt, ſeiſed at the time when the rent 
incurred, enough, — 115,6 
Rent payable at Michaclimas, or within ten 
days, how adjudged, 227, 3. 2339 1 
Rent-charge to one and his heirs, during bis 
life and two others, good, 2825 3 
Rent payable at Micinelmas, or within 
twenty days, and the leiſor dies between, 
whether payable to her cr executor, 310 
What rent arrcar ſhall be cauſe of entry, 3 


Repairs. 


$evera! caſes upon covenants for not repair- 
ing, 170, 11. 240, 5. 39, 8. 329, $- 
399» 6+ 645, 7 

Notice for repairs, when neceſſaily, 644, 5 
Where the thing let muſt firſt be repaired by 
the leffor, - - 645, 7 
Waſte brought for reparations, which :f 
amended pendant the writ, it ſhall not 


excuſe him, - - 651 
e 
Ia what m , 6. 127, 16. 270, 3. 
288, BY 
Replication. 
Replication viciouss 221, 2, 3. 315, 17+ 


349, 5 
Where a general replication ſhall be 3 
225. 299, 2. 380, 7 


Replication ill, becauſe it ſhews not where the 


aten ſhould be, . 30 13 


1 . 


In what caſe a replication may be a depay. 

ture from the declaration, - 614 

Replication and traverſe concerning the 

Cinque ports, good, — 1 692, 5 
Se Declaration. 


Replevin. 


What may be pleaded in replexin, 127,16 


Return awarded, where it appears the de- 
ſendant was in poſſeſſion of the beaſts, 
&c. if they be delivered by rehlevin, 

$19 

Replevin for reut, 9 5 ge: 


Requeſt. 


Ticet fſafpius . when ſufficient, 183, 
1. 194, 10. 274, 2. 640, 3. 652 

Tue difference where a requeſt is upon duty, 
and where 'tis upen collateral matter, 


$23, $ 
Reſcous. 


Caſes upon reſcue, - 2417, 485, 4 
Indictment for reſcons good, without vi & 
armisy - 345, 12. 472,2 
Reſcous a good return, upon mean proceſs, 
419, 10 

In what caſe an actien will lie for a —__ 


485,4 
Bens of forty ſheep diftrained, - 568. 6 


Reſignation. 


Of a donative church to the donor, 63 


Reſtitution. _ 


Writ of reſtitution of an alderman of 
Coventry, - 540 
Of a burgeſs of Her tford, - 3056, 17 
Writ of reſtitution, how to be awarded, 
41, 246, 4. 698, 11 


Retraxit. . 
Retraxit, an abſolute har, - 211, 3 
Ir ought to be in proper perſon, and not by 
atturney, 70. 
Reverſion. 
Grant of a reverſion without attornment, 
nut good, — . 122, 6 
Reviver. 


A bill of reviver — be after a bill of re- 
viver, 186, 6 


Revocation. 


Revocation of a deviſe in fee, by a * 
delivered to a ſtranger, 

What ſhall be a good revocation of a wil 
in writing. . — 115%. 4913 * 


A 


Robbery. 


Robbery done after day-break, and before 
ſun-riſing, found for the plaintiff, 106. 


137,9 
Robhery done on a Sunday ſhall be charge- 


able on the county, - 496, 2 
Ts 
Sale. 
Lale in market, no good plea in — 
165,3 


Sale of another's goods, without warranty, 
is at the peril of the buyer 


196, 22. 


421,1. 45 2, 11 


Scandalum Magnatum, 
Scandalous words, 
Scire Facias. 


Scire facias upon a recognizance in chancery, 
12. $9, 5 

Againſt an incumbent, in what caſe award- 
able, - * 93 
Againſt a bail in an action at Lynn, 94 21 
Scire fac. without mention of the capras 
awarded, good, - 97, 26 
The principal received, after cap/as returged, 
and ſcir. fac. awarded againſt the bail, 
109, 5 

Againſt an executor on a judgment in de bt 
ayainſt the teſtator, who died priſoner in 
execution, à good bar, 136, 11. 143, 2 
Scir. fac. brought by the ſucceſſor of a 


college, - — 139, 73 
Kir. fac. upon bail, 1655 2. 171, 12+ 402, 
1 


Againſt the heir of the heir, 186, 7 
Scir. fac. ought always to purſue the firſt 
action, - - 331, 13 
Where one ſhall be in execution after the 
year and day, without ſcir. fac. 364, 3 
If an executor recovers and dies inteſtate, 
his adminiſtrator may not ſue execution 
by ſcir. fac. for want of privity, 394, 6 
Fcir. fac. on a recognition for the good be- 
haviour, vi & armis omitted, judgment 


F ſtayed, — — 412, 12 
Againſt ter-tenants and their plea thereunto, 
8 506, 19 
Againſt a ſheriff, © - 3145 28 
Againſt an executor, - 52, 86 
Scir. fac. to have execution of damages re- 
covered in an appeal, © 449, 9 

| Seiſin. 
What ſeffn ſhall be ſufficient to maintain an 
aflize, . - 14a, 20 
Selin is always in the roalty, ih. 


197,23 


4 22 4 


C 


Serjeants at Law. 


The author created a ſcrjeant at law, and 
the form of the writ, - - 668 
Fifteen other ſerjcants made, — 671,14 


Servant. See Maſter, 


Sewers. 


The power of commiſſioners of ſewers 
touching fines, — 336, f 
They cannot tax a whole townſhip, but it 
ought to be done ſever ally — ih. 


Sh cepewalk, See Deed, 
Sheriff, 


Sheriff, how far chargeable with an eſcapes 


3. 288, g. 380, 8. 419, 10 
Sale of goods upon a fieri fac. by a ſheriff, 
after he is diſcharged of his office, good, 
73» 3 
Sheriff brings an aſſumpſt for fixty pounds, 
for executing an it, - 103, 38 
The name of the ſheriff not endorſed on the 
difiringas, ill, - . 188, 10 
How far chargeable with a priſoner, 203, 85 
| $32, 1 
May take above 4ol. bond for appearance, 
286, 3 
Whether he is bound to obey the plaintiff's 
diſcharge of a priſoner, — 380,79 
How far a ſheriff is chargeable with goods 
upon a fieri fac. returned, $14, 28 
Attion againſt a ſheriff for a falſe return, 
533, 6. 561, 9. 566, x 
For goods ſold upon an eleg it, $66, 1 
May break open an heuſe to reſcue his 
bailiffs detained therein, 386, rg 
Whether the ſheriff or marſhal liable to an 
eſcape, - - 588, It 
If a ſheriff voluntarily lets a priſoner at 
large, he cannot retake him, 659, ® 
How he is to proceed, and what return to 
make of a de yenire inſpiciendo, 685, 2 


Simony. 


What ſhall be eſteemed ſimony, and what 

not, 248, 8. 274, 2. 386, 16. 533, 17 

He who is in a benefice by a ſimoniacal con- 
tract, is diſabled to enjoy it legally, 38 5,1 


335 
$uck contract makes the church vora, ib. 


Slander. 
Where there is no intention of flander, 
action will not lie, 33 


Slander ought to be direct, agaioſt which 
there may not be any intendment, 184, 4 


Specialty 


A 1 


Stat. 37. H. 8. 4 . 5 


Specialty. 


Concord and verbal agicement cannot diſ- 
charge a ſpecialty, - - 649, 19 


Statute Staple, 

Where there are two ſtatutes, and the conu- 
fee of the pui/ny ſtatute extends firſt, 
which ſhall have the rent, — 424» 9 

Where the extent upon a ſtat. may be avoid- 
ed with an avdita guerela, 478, 11 

Whether a ftat. for performance of cove- 
nants (hone of them being broken) be a bar 
in debt upon an obligation, 9, 35. 102, 34 


Statutes. | 
When a ſtat. appoints a penalty, and how it 
ſhall be recovered, it ſhall not be by in- 
dict ment, - - 644» 4 
Statute of Minton, 13. Edu. 1. of hue and 
cry, 106, 45. 187, 9. 350, 1. 496, 2. 


6759 
Of Aden Burnel, 13. Ed. 1. - 13 
Of 28. Ed. 1. — yo 314, 15 


Of #eftminx. 2. c. 18. expounded, 449 
Statuta edita tempore Regis Eduardi 3. 


Stat. 1. Ed. E * 2 4 138, Is 
25 Ed. 3 3 - 477» 10 
275. Ed. 3. e. 1. 335, 4, 5 
45 EA. J- Co 3» od 133 6 
Nic. 2. 
Stat. 15. Ric. 2. c. 6. concerning the en- 
dowment of vi cars,, 516 
Hen, 6. 


Stat. of 8: H. 6. c. 9. of forcible entry, 
148, 7. 151, 12. 167, 7 
63 


Of 11. H. 6. Co 10. 

Of 23. H. 6. S © 286, 2 
Of 27. H. 6. - - $95, 17 

4 Hen. 7. 
Stat. of 3. H 7. touching coſts; 636, 3 
Ot 4. H. 7, 5 8 333 
Reſolves upon the ſtat. of 11. H. 7. 174 
M 474, 7- 624 
Upon 19. H. 75+ — — 222, 1 

Hen. 8. 
Stat. 14. H. 8. c. 5. expounded, 121, 4. 
| 159, T5 
7. & 21. H. 8. — : 520, 3 


4 of.::i> 336, 5 
27. H. 8. of uſe, 401, 9. 453 
31. H. 3. 5 8 - 453. 608 
32. H.8. $22, 625, 17. 157, 7. 248, 
7. 112. 173, 14. 458. 3 
2＋ H. 8. 157, 7. 248, 7. 305. 333, 
/ J. 371, 5. 217, 3. 295 


Edu. 6. 


Stat. of 2. EA. 6. for tithes, 252, 6 
| 32 . 
68. 70, 12. 318, 1. 328,6. $63, 95. 2 
Reſolves upon 5. Ed. 6. 214, 10. 577, 5. 
8 29951 
tat. 1. Mar. c. 9. expounded, 121,4. 959, 
. 13 
Stat. edit. tempore Elix. Reg. 


Re ſolves upon the ſtat. of 1. E/. 35. 113. 
: 173, 14. 673,6 
Informations and inditments upon the th 
Lute of 5. EI. 85, 9. 120, 2. 178. 133, 5. 

| 167, 7. 602, 26 
Stat. 5. Elix. c. 25. 161, 16. 602, 26 
Stat. 8. El. for ſuing in another's name 
without his pFivity, - 288, 11 
Stat. 8. El. concerning coſts, 2295 6 
Stat. 8. El. C. 15. 2 2 321, 3 
Stat. 13. EI. c. 5. concerning fraudulent 
deeds, „ wo 
18. EI. 236, 7. 364, 2. 409, 9. 414, 


430, 19% 


Information upon 23- E/ touching recuſants, 
X | 435 

Stat. 27. El. e. 4. of fraudulent conveyances, 
152, 9. 132 


27. El. c. 6. concerning jurors, 672,4 


27. El. c. 8. concerning erroneous judg- 
ments, * . 171, 12. 384, 14 
31. EI. c. 6. touching ſimony, 38; 


Information upon 39. EL. for not reſtoring 


paſture into tillage  _ +» 418, y 


Tempore Tac. 1. Regis. 


Reſolves upon the ſtatute of 3. Jac. 1. c. 8. 

ED 135, 8. 352, 3 
4. Fac. 1. touching colts, *- 229, 6 
7. Jac. 1. touching the king's debts, 524, 10 
Reſolves upon thę ic veral ſtatutes touching 


uſur y, 209. 210, 2. 252, 7. 508 
Surety. See Bail. 
Super ſedeas. 
Superſedeas not obeyed by the ſheriff, 43, 


10. 379, 1 

Allowed upon a writ of error brougit by 

exccutor or adminiſtrator, — 352,2 

To the king's bench in Ireland, $34» 19 

In what cafe but one ſauperſedeas to be _ 
, * ® = 20, 


Supplicavit, 6069, 7. 
What furmiſe ſhall be good in axdita m_—_ 
- 29. 9/3 


la - 2 
What ſhall be ſufficient to maintain a pro” 


bibition, 137, 13. 269, 2. = - 


One in execution ought not to | 
| 218, 7 


maiopriſe upon à ſurmiles + 


288 


. 


A XX ©, Ak a= *% .4, © 


wo 9Q< i os 


A 3 


Surmiſe good, 


by way of retainer 
being by way 66 , 


Surrender 


Whether a grant of the bailiwick to a leſſee 
of the manor, be a ſurrender or determi- 
nation of the firſt leaſe, — 176, 16 

If leſſor make a feoffment and letter of 
attorney to the leſſee to make livery, it is 
no ſurrender, - - - 177 

Leſſee for years of an houſe, accepts a graut 
of the cuſtody of the ſame houſe, is a 
ſurrender, 16. 

Surrender of a copyhold babendum after his 
death, is void, 372 

Into the hands of wo tenanta, nothing 
paſſeth till it be preſented ined 403, 1 

Out of court, into the hands the ſteward, 
good, 526, 2 

The extent of the words cum pertinentiis in 
the ſurrender of a _ copyheis n. 

5205 


F. 


Tail. 


Eſtates tail created by deviſe, 61, 9, 416, f. 
427, 2. 695, 8. 448. 28 
Whether an uſe may be limited upon an 


eſtate tail, 401,9 

A caſe upon an eſtate tail, with a fee expec- 

tant, . 476, 9 
Tales. 


Decem tale? awarded de circumſlantibus, 161 1 


Tales ee where one Juror only appear- 
cd, 316, 19 


Tempus ſemeſtre , 
Shall be taken for the balf year, and not for 
fix months only, - © _ 6 


Tenant. 
Tenant in fee cannot convey his lands 
babendum after his death, — 376, 2 


If tenant at will be ouſted by a ſtranger, and 
he re-enters, he is tenant at will to his 


leſſor, * . 660, 9 
Tender. 

What is a good tender, and what not, 423, 4 

By whom to be made, 661, 10 


How tender ought to be pleaded, n, 22 


7 


1 
Tenement. 
The extent of the word, - 175 


Meſſuage or tenement uncertain, becauſe 
not certain what a tenement is, 633,6 


Term. 
All a term is but one day in law, 234, 4 


Teſtament. See Will and Deviſe. 


Teftatum, = — 246,4. 53744 


Title. | 
Title of land ſlandered, will bear action, 


163, 18 
If the party have loſs by it, - — $ 


Traverſe. 


What ſhall be Held a good traverſe, when 


the canſe of juſtification is local, 45, 13 
Traverſe in ejedione firmer, Sons 2. 221,3 


In guare impedit, - 65x 
Where not taking traverſe dos _ 2 
plea in ſubſtance, 490.9 


He who traverſeth ought to bring the record 
and look to the return of writs, 523,5 

Traverſe of an office in chancery, 666, x 

Where it is at the plaintiff's election to tra- 
verſe the ſeiſin i . fee alledged in the bar, 


or the gift in tail, - 631, 18 
Treaſon. 

No action lies for the procurin one to be 

indicted of treaſon, — 5 357, 16 


A truſt in a frechold is not forfeited upon 


attainder of treaſon, 512, 23 
No treaſon can be pardoned, has by expreſs 
words mentioning it, - — 49% 


Trees. 


Trees above twenty years growth (which 
are timber), though | every ten or 
twelve years, not tithable, 101, 31. 133, 6 

Birch and maple no timber, but tithable, 


199, 29 
Treſpaſs. 
Treſpaſs upon the caſe for ſeizing beaſts for 


an heriot, 30, 21 
For unearthing a badger i in another man's 
ground, 321, 3 
Of aſſault and battery, — 350, 2 
For taking a grey-hound, with a 1 
1. 16 
TS elauſum fregit, with ſpecial plead-' 
7 — "WP * _ 18, 209, 4. 208, 1 
relpals ot e im 2 onment, 2513 3 


Vi G armis n in a declaration in 
treſpals, 1 * © > 4 15 


A 1 
Trial. See Miſ-trial. 


Trade. 


One may, upon conſideration, agree, that 
he will not keep ſhop in ſuch a vill or 
ſtreet, — * 596 


Trover and Converſion. 


Trover ſuppoſed to be 3 May, and conver- 
fion 1 May, yet good, 977 25. 422, 3 
Ip trover to every dead thing, there ought to 


be added the value; and the price, if it be 


alive, — 130, 2 
$Sile in market, no good plea, - 16s, 3 
Trover for a diamond hat-band, . 244, 2 
For ſixty monkeys, - - " Wh, 35 
For a bond loſt, - - 637, 7 
In trover againſt baron and feme, the conver- 

fion wuſt be to the baron's uſe only, 661, 


11 
Truſt. 
Whether forfeited by attainder of treaſon, 


$12,23 

Tithes. 
Tithes ſhall be paid ex anruatis rencwanti- 
bus fimul & ſemel, - 42. 430, 8 
One may not preicribe in un decimando, 
TY 47,17 
Fenny-fodder liable to pay tithe, 1 
Tithes granted by patent, 33 


Templers lands ought not now to be diſ- 
charged of tithes; for by the common 
law a lay perſon was not capable of ſuch a 


privilege, * = 58, 3 

© Cafes for tithes upon two leaſes, 658, 9. 452, 
e 30 

Upon letters patents, - 70, 1. 689 
What trees are not tithable, - 109, 31 
And what are, - - 199, 29 


| Leaſc of tithes for three lives, upon the ſtat. 
1, El. queſtioned, . - 111, 10 
Tithes of aftermowth diſcharged by a pre- 
ſcription, - — 116,4 
Leaſe or agreement to be diſcharged from 
tithes during the parſon's life, cannot be 
without deed, - 137, 13. $13, 3 


No remedy by diſtreſs or aſſize, for rent re- 


ſerved upon a leaſe of tithes for life, 

: 173, 14 

If my corn be cut, though a ſtranger take it 
away before ſeverance; yet an ation lies 


againſt me for the tithes, - 324, 5. 


Corn ftanding, bought of the proprietor 
of a — without ſpecial words to diſ- 
charge it, muſt pay tithe, Rs | 

What land ſhall be diſcharged of tithes by 
31. H. 8. - - 432, 30 

Whether tithes are payable of a fulling · mill, 

323,9 


Ciſtercian lands (in propriis manibus of the 


owner) diſcharged of tithes, 559, 6 
No tithes payable for dry cattle, 8 576, 3 


. 


Perpetual unity of a church appropriate 
and the land, is not any Abrge of oo 
tithes, — — 6:3 


V. 


Variance. 
Variance between the writ and count, how 
ruicd, - - 128, 26 


Between the otiginal writ and declaration, 
I JO, 3. 307, 4. 365, 4. 476. 597, 20. 629, 
2. 664, 17. 674, 8 

Between thegvrit forenquiry of damages and 
declarations - - 294, 14 

Betwixt the leaſe in the declaration, and the 
leaſe found, ” - 328, 6. 358, L 

Bet wixt the bill and the delaration, how 
ruled, 1 654, 4 


Tinditiani Exponas. 
In what caſe not neceſſary, 5p: 


Venire Facias. 
Ven. fac. awarded before the appearance 
and declaration, amendable, 64, } 


Other miſtakes amendable, 78, 9. 244, 1- 
307, 4. 326, 3. 353, 8. 383, 12. 396, 1. 
457» . 631, 4. 676, 8 

Ven. fac. miſawarded, 86, 12. 188, 10. 239, 
4+ 302, 2. 313, 14+ 327, f. 458, 3, 4. 520, 
6. 656, 11 | 

Fen. fac. awarded de vicineio civitati Coven- 
tree, ; — 2307, 4. 492, 13 

De parochia or de villa de C. good, 340, 6, 

493, 13. $13, 25. 676, It 


De wicineto manerit, « 5 405 4 
Awarded from T. and not de wicineto dt J. 
il, — 339» 7 


Ven. may be awarded upon an indictment the 
ſame ſeſſion, 8 1 404, 2 
Where the return of the ven. is before the 
tefle, amendable, - - 2,15 
Where thete ſhall not be ſeveral wer. fac to 
try ſeveral iſſues in one county, $550 1? 
Where the ſheriff himſelf is concerned, the 
ven. fac. may be awarded to the coroners, 
$51 
V. B. of Harmthorn returned on the ven. and 
on the diſtriugas W. B. of Harmiborp w 
returned and ſworn, held not * f 
33 
Action brought in .chancery, and wer. fac. 
returnable in the king's bench, #74 
Stat. 27 El. Co 6. expounded, e - 10. 


Venue. See Vijne. 
Verdia. 


Judgment could not be given for the 1 


tainty of a v--Aidt, vent, 


i 


Tl 


A T2 3% © 


VYerdift, without iſſue joined, amended, 
502, 12 

Where there were two verdicts in a caſe, and 
the firſt adjudged void, - 627, 11 
Where tbe verdict and judgment diſagree, 


ameneable, - - 632 

Declaration ill in ſubſtance, ſhall not be 

made good by verdict, - 655, 5 

Verdict, that be is guilty cum aliquibus 

averiis preterquam—good, 662,13 
Ji & Amis. 


In what caſes it mall be error to omit theſe 
- words - - $26, 1. 536, 3 


Vicarage. 
The beginning of vicarages — 5183 
—— may be diſſolved, and how, 
516. 518 
Vicar to ſay ſervice in one church one Sun- 
day, and in another the other Sunday, 
alterni; vicibus, ſued for his penſion, 666,3 


Victuals and Victuallers. 


Preſents of victuals may be taken without 
offence, - - - 90,17 
An action lies for ſelling corrupt victuals, 
without warranty, * 197, 23. 470 
Apples not to be accounted dead victuals, 


214, 10 
Vill. 


Two vills, V. and S. in the pariſh of S. a 
fine of ſuch lands in S. the lands in Hf. 
paſs not, - . 120, 4 

And the difference between a vill and a 
hamlet, - — ib. 

Where the vill named in the declaration 


differs from that in the verdict and deed, - 


175 
Where the pariſh and vill ſhall be intended 
all one, - - 263, 27. 340, 6 


Viſne, or Venue. 


Where a venue ought to be from a pariſh in 
London, - - 150, 10 
Where well awarded, 191, 16+ 375, 1 
And where not, 86. 95, 22, 239, +. 302, 2 
Where the cuſtom of a manor is in queſtion, 
the venue ſhall be only of the manor, 
3. 32, 4, 5. 375,1. 405, 4. 551. 631, 4 


Uſes. 


Where uſes are well limited, and where not, 
169, 8. 180, 19. 201, 32, 401, 9 

There cannot be uſe of a thing which is 
not 7x eſſe, - - 190, 13 
In what cafe cy que uſe needs not ſhew the 
deed of graut, 3＋* CS 


Uſurpation. 
Whether a double uſurpation ſhall ouſt the 


my 


king of poſſeſſion, and put him to » writ 
of right of advowſon, - 123, 8 


Uſury. 


What ſhall be adjudged uſury; with re- 
ſolves upon ſeveral caſes of uſury, and 
uſurious contracts, 26. 32. 104. 40. 20% 

253, 7. 507, 29. 678, 14 

If the caſualty goes to the intereſt only, and 

not to the principal, it is uſury, 598 


Utlawry. See Outlawry. 


W. 


Wager of Law. 

Wager of law allowed in caſe of bank- 
rupt, * © 195, 42 
Waiver, * 

In what caſe waiver of the poſſeſſion ſhall 
diſcharge one of the rent, 5499 18 

Wales. 
Certlerari to remove indictments of riots 
taken in Wales, 5 434, x 
Ward and Wardſhip. 


Two purchaſe to them and the heirs of the 
one, and he who has the inheritance dies, 
his heirs ſhall be in ward, — 40, 3 

The lord preferred before the prochein amie, 
to the cuſtody of a tenant, who was mutus 


& ſurdus, + . - 105, 43 
Making the ward knight diſcharges the 
wardſhip from that time, 156, 6. 388, 2 
Other caſes touching wardſhips, 2 57,7. 388,z 
Warrant. 
Warrant of attorney, when amendable-⸗ 
y 13559 
Wanting, 2 8 2777 7 
Arreſt good, without ſhewing warrant, 
435, 4 


Writ of deceit lies againſt an attorney for 
appearing for one without a warrant, 694, 7 


Warranty. 


Warranty of wares ought to be made at the 
time of the ſale, - 4. 470. 630, 3 
Warranty deſcends only upon the heir at 
law, e © 21 3, 0 
Where warranty is neceſſary in ſelling wares, 


470 
Warranting a mare ſold to be ſound, and 


action brought thereon, © 630, 3 


r A 1 1. 1 


Warren. 


Warrener may kill any dog that uſes to hunt 
his conies, - - 44, 13 
If one has a warren by charter in all his 
manor, he may erect a lodge, and make 


coney-burrows in any place, 1 56, 5 

The extcar of free warren in a common as 

to comes, - - 195, 21 
Waſte. 

Fradicating whitethorns adjudged waſte, but 

not ſuccidends et vendendo, 126, 15 

Converting a corn-mill to a fulling- m, 


waſte, - - 182, 21 
The force of fine impedimento vaſt, 216, 1 
One may have an action of waſte upon ſeve- 
ral leaſes, and upon ſeveral grants of a re- 
verfion, - — 330, 8 
Leaſe for years, remainder to D. for life, 
without impeachment of waſte, remain- 
der to G. in tail, tenant commits waſte in 
the life of D. who dics before waſte 


brought, action lies for him in remainder, ' 


688, 4 
Water-courſe. 


Aion for diverting the water-courſe of a 


mill, 253z 27 

Ways. 

Tf 1 fell a cloſe through which I had a 
way, the way remains, though not ex- 


cepted in the ſale, — — 170, 10 
Way appendant to land, - 190, 13 


Will. 
Revocation of a with where inſufficient, 


I15, 2. 49793 
A will cannot refer to words only, without 
writing, 


ion of a will. - 394, 7. 1464 
Sce morc in Deviſc. 


| - i 145 
Proving a will ſtayed by prohibition, 346, 15 
E 


Witneſſes. | 


A witneſs depoſed for the king may not be 
puniſhed by indictment, which is the ſuit 


of the king, - - 120, 2 

One witneſs not ſuffic jentin the civil 

law, 5 : © 160, 2 
Woman. 

What time a woman may go with child, 

541 

The nine months ſhall be taken to be men/es 

ſolares, gs. #Þ yo ib. 
Words. 


Words actionable ought to import in them- 
ſelves preciſe Nlander, without ambigu- 
, "ms ad ; 5 b. 107 


In what caſes words too generally laid 
will not bear action, 126, 12. 202, 1, 


Where the word is inſenfible, and 2 
expoſition, it cannot be good, I47, 5. 
58 
Words ſhall be taken in the worſt part, 106 
* . : | So , 
Whether an action lies for words, po 
report of the ſpeech of another, who 
never ſpake them, 162, 17. 406, 2 
Where the verdict found other words in 
part, than the plaintiff declared, good, 


407, 4 
Words actionable. 


* 

Thou art a thief, and haſt ſtolen my corn, 
39, 2. 43, 8. 65, 5. 157, 8. 114, 13. 627, 

14. 674, 7. 676, 12 
y trees, 1 8 - 231, 11. 114, 11 
It ſhall be adjudged corn reaped, 674,7 
Words ſpoken of a juſtice of peace, 56, 1. 
88, 4. 90, 17, 143, 1. 240, 6. 308, 6. 48, 

3- 557,3. 

Sir Geo. More is a corrupt man, and has 
taken bribes, - - 65,4 
He and one Alex are perjured knaves, 102, 
33 
My brother is perjured, 107, 2. 436, ; 
Thou perjured beaft, - — 613,1 
Thou art a leprous knave, 144, 3. 43% 9 
Thou art a witch, and I will prove thee 4 
witch, - 150, 11, 306, 2 
Donbtful in ſome caſes; 399, 5- 531, 1 

13. 600, 25. 639, 1. 
Thou haſt robbed the church and ſtolen the 
lead of it, — - 153, 2 
Thou haſt been in a gaol for ſtealing a pan, 
154, 3 
Thou haſt procured one S. to come thirty 
miles to commit perjury, &c. 158,10 
Of a widow lady, that A. had reporicd 
he had the uſe of her body, two bun- 
dred pounds damages, 162, 12, 406.2 
Words flaudering the title of lands, 163 


18. 397,3 
Hindering a marriage, = 422, 3 
Words ſpoken of a nuble perſon, 196, 2? 
Thou haſt taken a falſe oath, 204, 


Baſtard, if damnified thereby, 213, 6. 323) 
2. 625, 18. 642, 2. 535, 19 
Thou waſt in Norwich gaol for a felony 
committed upon A. - 247, 6 
Thou art a ſmotherer and maintainer of 
felonics, - . 267 
Thou haſt har boured thy ſon, knowing be 
was a ſcminaty prieſt, - 309, 3 
Tosfſe his wife killed thy huſband, 30b, a 
Thou didſt ſet upon me, and tookeſt my purſe, 
312, 13. 315, 16 
Thou art a whore-maſter, and baſt lain with 


B. his wiſe, — 2 323% 3 
He hath poiſoned J. $. - 343) 9 
Thou art a baukrupt Knave, 345, 13 8 

. $93) 


If Sir J. S. might have his will, he _ 


/ 


A 1 
kill all true ſubjects, and the king too, 
407, 4 


Thou haſt killed thy maſter's cook, 423, 5 
Thou haſt committed treaſon beyond ſea, 


424, 6 
Miſtreſs M. is a whore, and hath had the pox, 
430, 9 
Thou haſt poiſoned thy hnſband, 428, 9 


Thou haft ſtolen my corn, and carried it to 
market, — 442,16. 457,2. 673, 7 
Thy maſter . hath robbed me of all my 
goods, 443, 20 
For _—_ a ſurveyor cheating knave, 504, 
15 


Thou waſt i in L. gaol for coining, $36, 2 


To ſay a merchant is broken, 562,10 
Have you brought dome the forty pounds 


you ſtole, 568, 6 
To call a ehem beakropts though he 
was ſo formerly, - . 578, 7 


To call an attorney cozening knave, 586, 8 
Thou art a thieviſh rogue, for thou haſt 
ſtolen my faggots, - © 600, 24 
Thouart a maintainer of thieves to ſteal my 
maſter's goods, 629,1 
Thou haſt the plate of J. 8. and we will 
charge thee with that felony, 647,13 
This is a counterfeit warrant made by Mr. 
§. by 1 648, 17 


Words not actionable. 
Thou art a thieviſh knave, and haſt ſtolen my 


wood, - - 65, 5. 166, 5 
Bars of iron, - - 204, 9 
Sheep, 126, 12 
Words ſpoken of a church-warden, 80, 3 


Thou waſt arraigned and convicted of 
telony, - go, 18 
You did moſt perjuredly preſent me at ſuch a 
viſitation, 120, I 
Sir Tho, Holt cleaved his cook's head, 184, 4+ 


423, 5 

Thou art forſworn in Collet court, 190, 14. 

4365 

Thou art no true ſubject to the knw and 

that Iwill prove, - - 202,T 

Yarlet and knave, cs — 204, 8 
ou are a paltry lawyer - 267 

He is a cozener, and cozened 4. of ſach 
money, 2 8 339, + 


1 
Scandalous words ſpoken of a witneſs in 


court, 432,11 
Thou art a forſworn whore, and an old 
bawd, - 452, 9 
Scurvy, pocky whore, 499, 7. 514, 26 
Words ſpoken of a married man, 473, 5 
To call one fimonift and recuſant, 434, 3 


S. did teal a mare, or elſe G. is forſworn, 
$30, 10 
Thou art a conening rogues a cut-purſe 
rogue, 5 536, . 
Thy fon has murdered ay child, too gene- 
ral, 6355 1 
Thou haſt raviſhed ſuch a woman, 666, 2 
Other words not actionable, 302, 1. 315, 13. 
331, 12. 473, 5. 687, 2. 


Words doubtful. 
That P. has murdercd Adam's child, 215, 


12. 331, 10 

He hath ſpoken treaſon, and that I will 
prove, 275755 

Thou art as bad as thy wiſe when 1 ſtole 

my cuſhion, 315 17 

When words are doubtful, they mal be 

taken in mitiori ſenſu, - 2757 8 


Writs. 


A writ void in one part may be good in an- 
other 104, 40 
Writs aided by the ſtatutes 32. Hen. 8 — 
18. Elix. - 108, 4. 185. 188, 
Writ to enquire of damages in London, oe 
breach of covenant in I. good, becauſe 
founded on a writing made in London, 
142, 2 
Writs amendable, in what caſes, 162, 16. 
185, f. 188, 10. 217, 4. 239, 4. 257, 17. 
365,4 37, 2. 443, 13. 
Writ of enquiry of damages, varying from 
the declaration, error, — 294, 14 
Awarded upon a trover, - 319, 3 
Of ſecond deliverance, . 424, $ 
Writ of reſtitution awarded to a burgeſs of 
Hertford, - - 506, 18. 540 
De ventre inſpiciendo, where and how award- 
ed, - 68 55 E 
Writ by journies accompts, whaty and when 
to be brought, - 589,12 
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